Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


A.   TREATISE 


ON  THB 


LIW  OF  MARRIED  VOIEN 

IN  TEXAS  ^ 


INCLUDING 


MARRIAGE,  DIVORCE,  HOMESTEAD,  AND  ADMINISTRATION. 


BT 


OCIE    SP»EER. 


^    ■'   •»  o 


ROCHESTER  NEW  YORK 
THE  LxVWYERS'  CO-OPERATIVE  PUBLISHING    COMPANY 

1901^ 


!1 


THE  NEW  YOR 

PUBLIC  LIBRARY 

224313 

A8TOR,  LENOX  AND 

TILDEN  FOUNDATlONa 

R         1901         L. 


Entered  according  to  Act  of  Congress  In  the  year  nineteen  hundred  one  by 
THE  LAWTEfe'S  CO-OPERATIVE  PUBLISHING  CO. 
In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


::• 


•  •• 

•  •  •. 


«  • 


*      • 


•  •  •  •  - 

•  •  •  • 

•  •  •• 


•  •  • 


DEDICATION. 

To  my  wife  and  daughters  this  volume 
is  affectionately  dedicated. 

The  Authob. 


Hj, 


T  have  endeavored  to  give  to  my  brethren  of  the  Texas  bar 
-^  an  Exposition  of  the  Law  of  Married  Women,  as  admin- 
istered by  our  Texas  courts.  Our  marital  system  being  so 
greatly  at  variance  with  thp  common  law  upon  that  subject,  the 
need  of  such  a  work  will  readily  suggest  itself  to  every  practi- 
tioner. The  marital  relations,  too,  being  governed  largely  by 
statutes,  the  general  works  upon  the  subject  are  of  little  practi- 
cal utility.  I  have  undertaken,  not  merely  to  make  a  compila- 
tion of  the  various  statutes  affecting  married  women,  but  also  to 
treat  of  the  various  phases  of  the  subject  as  they  have  naturally 
suggested  themselves,  citing  the  decisions  from  all  of  our  ap- 
pellate courts.  On  the  whole  the  bar  has  every  reason  to  con- 
gratulate our  appellate  judges  on  the  very  intelligent  interpreta- 
tion of  our  statutes  governing  the  marital  rights,  but  at  best 
some  inconsistencies  are  to  be  found.  I  have  not  hesitated, 
when  I  deemed  it  proper,  to  invite  the  attention  of  my  readers 
to  these.  Wherever  an  individual  opinion  is  expressed,  I  am 
sure  an  intelligent  profession  will  read  it  in  the  spirit  in  which 
I  have  written  it, — ^not  as  critic,  but  in  the  hope  of  lending  some 
aid  in  the  search  for  truth.  I  am  fully  conscious  of  imperfec- 
tion, but  sincerely  trust  that  a  generous  profession  will  receive 
more  good  than  harm  from  what  I  have  written. 

I  would  be  ungrateful  were  I  to  close  this  note  without  an 
acknowledgment  of  the  valuable  services  rendered  me  in  the 
preparation  of  this  work  by  the  timely  suggestions  of  Ex-Chief 
Justice  B.  D.  Tarlton,  of  Forth  Worth,  and  of  the  assistance  of 
my  brother  and  law  partner,  John  Speer. 

OciE  Speeb. 

Bowie,  Texas,  April  1,  1901. 
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§  1.  Of  Marriage  in  General. 

In  order  to  a  proper  understanding  of  the  law  governing  the 
rights,  liabilities,  and  disabilities  of  married  women,  it  will  be 
necessary  to  notice  in  a  cursory  manner  a  few  of  the  principles  of 
law  applicable  to  marriage,  or,  more  accurately  speaking,  to  that 
status  of  one  man  and  one  woman  growing  out  of  an  executed 
agreement  to  marry. 

The  source  of  marriage  is  the  law  of  nature.     It  had  its  origin 

M.  w^— 1. 
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ill  the  breast  of  Divinity.  AVhen  God  said  it  was  not  good  that 
the  man  should  be  alone,  and  gave  to  Adam  an  helpmeet,  it  was 
the  establishment  of  a  precedent  the  wisdom  of  which  no  court 
has  ever  questioned,  and  of  such  eminent  authority  that  it  will 
probably  he  followed  and  approved  as  long  as  civilization  lasts. 

Marriage  is  sometimes  spoken  of  as  a  civil  contract.  It  is 
more.  It  is  an  institution  established  by  God  himself,  is  recog- 
nized bv  all  Christian  and  civilized  nations,  and  is  essential  to 
the  peace,  happiness,  and  well  being  of  society.  It  is  the  sub- 
stratum upon  which  rests  our  social  structure,  and  out  of  which 
grow  our  domestic  relations.  ^larriage  is  not  a  mere  contract, 
but  a  relation,  or  status,  proceeding  from  a  civil  contract  be- 
tween one  man  and  one  woman  of  the  needful  civil  and  physical 
capacity.  It  is  described  by  Mr.  Bishop  as  the  "civil  status  of 
one  man  and  one  woman  united  in  law  for  life,  under  the  obliga- 
tions to  discharge  to  each  other  and  the  community  those  duties 
legally  incumbent  on  those  whose  association  is  founded  on  the 
distinction  in  sex."^  In  common  parlance,  marriage  is  regard- 
ed as  the  act  of  celebrating  the  nuptials,  or  consummating  the 
agreement  to  marry,  and  this  is  more  nearly  accurate  from  a  le- 
gal standpoint  than  the  loose  expressions  met  with  »vhich  regard 
it  in  the  light  of  a  civil  contract,  and  nothing  more. 

Radically  different  from  the  common  law,  we  regard  mar- 
riage as  a  state  of  coequality  l)etween  husband  and  wife,  when 
property  rights  are  involved.  They  are  not  one  under  our  law, 
but  the  wife's  separate  existence  and  identity  are  recognized, 
and  are  not  merged  in  that  of  her  husband.* 

§  2.  Nature  of  the  Contract  Superinducing  this  Belation. 

Since  there  can  be  no  marriage  relation  between  two  persons 
without  an  agreement  to  enter  into  such  relation,  every  marriage 
is  preceded  by  a  contract,  and  this  contract  superinduces  the 
status  al)ove  referred  to.  The  laws  governing  this  class  of  con- 
tracts are  not  ('^sentially  different  from  those  governing  other 
civil  contracts.     There  must  of  necessity  be  mutual  consent,  rau- 

MJishop,  Mar.  &  Div.  3.  burn  v.  Walker,  11  Tex.  329;  Magee 

'Wood  V.  Wheeler,  7  Tex.  13;  Mil-      v.  White,  23  Tex.  180. 
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tual  wills,  and  capacity  to  contract/  as  well  as  an  actual  con- 
tracting, to  render  the  act  binding  upon  the  parties.  By  capac- 
ity to  contract  is  not  meant  the  capacity  to  contract  generally, 
but  there  may  exist  a  capacity  to  contract  and  enter  the  marriage 
relation  when  the  person  so  contracting  may  not  have  the  capac- 
ity to  make  general  contracts.  The  law  provides  definite  modes 
for  placing  its  sanction  upon  these  contracts,  for  their  proper  at- 
testation and  authentication.  This  is  proper,  as  society  should 
in  a  measure  be  thus  protected.  Yet  marriage  is  in  no  sense  the 
result  of  legislation,  but  proceeds,  as  we  have  seen,  from  the  con- 
tract of  the  parties. 

This  contract  is  entered  into  in  the  same  way  as  other  civil 
contracts.  It  is  the  mutual  agreement  of  a  man  and  a  woman 
to  marrv  each  other,  or  to  become  husband  and  wife  in  the  fu- 
ture,  and  must  satisfy  the  legal  requirements  as  to  parties,  con- 
sideration, etc.,  as  other  contracts  must.  There  must  be  an  offer 
of  marriage,  or  a  promise  to  marry,  by  the  one,  and  made  kno^Ti 
to  the  other.  It  may  be  implied  from  acts  or  conduct  if  it  ai>- 
pear  that  both  parties  understood  it  to  be  an  offer  of  marriage. 
There  must  be  an  acceptance  of  the  offer,  or  a  promise  to  marry, 
in  return.  It  need  not  be  in  writing,  as  it  is  not  a  "contract  in 
consideration  of  marriage,"  within  the  statute  of  frauds. 
Should  either  party  refuse  to  carry  out  the  agreement,  the  other 
may  bring  an  action  for  damages.  The  contract  may  be  brought 
to  an  end  in  all  the  ways  usual  to  contracts ;  that  is,  by  mutual 
rescission,  breach  by  one  of  the  parties,  death  of  one  or  both,  ana 
by  executing  it,  or  mutual  performance. 

§  3.  Who  May  Enter  into. 

Every  person  who  is  capable  of  contracting,  and  who  is  not 
forbidden  by  statute,  may  enter  into  the  marriage  relation.  The 
contract  must  be  made  by  competent  parties.  Everyone,  in  or- 
der to  bind  himself,  must  not  only  be  capable  of  making  a  bind- 
ing contract,  but  of  entering  into  a  valid  marriage.  So  that  a 
person  fully  able  to  make  an  ordinary  civil  contract  may  not, 
because  of  sexual  impotency,  be  a  competent  person  to  make  a 

•Rice  V.  Rice,  31  Tex.  174. 
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marriage  contract.  He  is  not  a  competent  party  for  such  a  con- 
tract. But,  again,  there  are  persons  not  capable  of  making  gen- 
eral contracts,  who  are  nevertheless  fully  competent  to  make  a 
marriage  contract  in  a  qualified  sense,  and  to  perfectly  consum- 
mate the  marriage  relation.  Instance:  an  infant  female  may 
agree  to  marry,  though  her  agreement  is  not  binding  upon  her; 
yet  if  she  choose  to  abide  her  agreement,  she  may  contract  a 
perfectly  valid  marriage,  if  she  meet  the  requisite  requirements 
in  other  respects,  and  be  not  of  such  tender  years  that  she  is 
forbidden  to  marfy  by  positive  law.  Again,  her  contract,  if 
with  one  fully  competent  to  contract,  is  enforceable  by  her 
though  not  by  the  other.  That  is,  she  may  sue  for  its  breach 
whilst  the  other  mav  not.  There  can  be  no  lawful  wedlock  be- 
tween  parties  who  for  any  reason,  such  as  bondage,*  or  duress, 
cannot  exercise  the  freedom  of  consent  essential  to  every  con- 
tract.  Of  course,  one  is  not  bound  by  his  contract,  or,  rather, 
his  promise,  to  do  that  which  ho  cannot  lawfully  do.  Example: 
a  promise  to  marry  by  one  already  married ;  or  a  promise  to 
marry  one  where  such  intermarriage  is  inhibited  by  statute. 

§  4.  Who  Hay  Not. 

In  this  state  males  under  sixteen  and  females  under  fourteen 
years  of  age  are  forbidden  to  marrv,®  as  are  also  persons  of 
European  blood  or  their  descendants  to  intermarry  with  Afri- 
cans or  the  descendants  of  Africans,®  and  such  a  marriage 
would,  in  either  instance,  be  void,  and  the  latter,  where  the  in- 
termarriage is  within  certain  defined  degrees,  punished  as  a 
criminal  act.^  There  are  also  appropriate  penal  statutes  di- 
rected against  bigamy®  and  incestuous  marriages,*  the  prohib- 
ited degrees  being:  Xo  man  shall  marry  his  mother,  his  fathers 
sister  or  half-sister ;  his  mother's  sister  or  half-sister ;  his  daugh- 
ter ;  the  daughter  of  his  father,  mother,  brother,  or  sister,  or  of 
his  half-brother  or  sister;  the  daughter  of  his  son  or  daughter; 
his  father's  widow;  his  wife's  daughter;  or  the  daughter  of  his 
wife's  son  or  daughter;  and  no  woman  shall  marry  her  father; 

Tiinmins  v.  Lacy.  .30  Tex.  115.  »P.  C.  arts.  346,  347. 

Hicv.  Slat.  1805,  art.  2955.  ■Jbid.  art.  344. 

*Ibid.  art.  2959.  Mbid.  art.  349. 
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her  father's  brother  or  half-brother;  her  mother's  brother  or 
half-brother ;  her  own  brother  or  half-brother ;  her  son ;  the  son 
of  her  brother  or  sister,  or  of  her  half-brother  or  half-sister ;  the 
son  of  her  son  or  daughter ;  her  mother's  husband  after  the  death 
of  her  mother;  her  daughter's  husband  after  the  deatli  of  her 
daughter;  her  Imsbaud's  son;  the  son  of  her  husband's  son  or 
daughter  ;^^*  and  a  marriage  attempted  within  any  of  these  pro- 
hibited degrees  would  of  course  be  void. 

There  was  no  law  prohibiting  marriages  between  whites  and 
blacks  from  1828  until  the  declaration  of  independence;  Texas 
during  this  period  being  a  province  of  Mexico,  in  which  coun- 
try such  marriages  are  said  to  be  common  to  the  people  of  every 
degree  of  social  standing.^ ^ 

It  becomes  a  penal  offense  only  when  a  marriage  between  a 
white  person  and  a  negro  takes  place  and  the  latter  is  of  African 
descent  to  and  inclusive  of  the  third  generation.  Yet  all  in- 
termarriage between  the  descendants  of  the  two  races  are  de- 
clared void  by  the  civil  statute. 

§  5.  Slaves. 

Since  there  cai^be  no  valid  marriage  between  persons  who  are 
incapable  of  assenting  to  any  contract,  it  follows  that  slaves 
could  not  marry,  even  with  the  consent  of  their  master,  so  as  to 
(constitute  them  husband  and  wife.  Their  disabilities  were  such 
that  they  could  make  no  contract ;  they  could  not  take  property 
by  purchase  or  descent;  they  were  not  entitled  to  the  rights  and 
considerations  of  matrimony ;  they  had  no  heirs  and  ccmld  make 
no  wills;  had  no  relief  in  cases  of  adultery;  and  were  not  pro- 
twted  from  being  witnesses  against  each  other.  They  were 
mere  chattels.  Contubernism  was  their  matrimony;  a  permit- 
ted cohabitation  not  partaking  of  the  nature  of  lawful  marriage, 
which  they  could  not  contract.^ ^  That  some  rights  did  grow  out 
of  this  quasi  marriage  relation  there  can  be  no  doubt ;  but  this 
for  another  and  different  reason  than  the  attempted  contract  of 
the  slaves.  Slaves  had  no  civil  rights ;  these  were  conferred  on 
them  by  emancipation.     But    from    that    time    forward  their 

'•*Ibid.  arts*.  350,  3.51.  "Timmins  v.  Lacy,  30  Tex.  115. 

"Honey  v.  Clark,  37  Tex.  686 
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rights  are  to  be  determined  as  those  of  other  persons  not  simi- 
larly incapacitated.  So  that  where  there  had  been  a  slave  mai^ 
riage  by  consent  of  the  master  and  with  the  moral  assent  of  the 
slaves,  from  the  moment  of  emancipation  if  each  party  contin- 
ued to  recognize  the  relation  the  same  legal  results  would  flow 
from  such  marriage  as  from  a  marriage  l^etween  free  per- 
sons. ^^  The  state  of  slaverv  in  this  count rv  resembled  that 
known  to  the  Roman  law,  and  it  is  thought  that  the  rights  of 
the  slave  in  respect  to  marriage  and  the  acquisition  of  property 
by  way  of  inheritance  are  the  same  as  under  that  law. 

The  Constitution  of  1869**  validates  the  marriage  of  all  per- 
sons who  had  previously  lived  together  as  man  and  wufe,  and 
lK)th  of  whom  by  the  law  of  bondage  were  precluded  from  the 
rites  of  matrimony,  and  who  continued  to  so  live  together  until 
the  death  of  one  of  the  parties,  or  until  the  adoption  of 
the  Constitution,  and  makes  legitimate  the  issue  of  their  co- 
habitation.**^ And  by  act  of  legislature  of  August  15,  1870, 
such  marriages  were  validated  and  offspring  legitimated  where 
such  slaves  had  continued  to  so  live  together  to  that  time.*®  But 
it  is  nc>t  thought  that  these  provisions  had  the  effect,  nor  was 
it  their  purpose,  t-o  invalidate  slave  marriage^ which,  by  reason 
of  cohabitation  and  mutual  recognition  of  each  other  as  hus- 
band and  wife  after  emancipation,  were  valid  marriages,  for 
these  things  would  constitute  a  good  marriage  independent  of 
curative  acts,  of  constitutions  or  statutes,  not  being  expressly 
forbi(ld(»n  ;*^  but  its  object  was  to  remove  all  doubt  as  to  the  va- 
lidity of  the  class  of  marriages  named,  and  not  to  invalidate 
anv.*® 

§  6.  Contractual  Age  in  Women. 

In  the  absence  of  any  statute  upon  the  question,  the  common 
law  would  no  doubt  govern  in  the  matter  of  the  age  at  which  a 

"Tiininins  v.  Lacy,    30   Tex.  115;  Steward  v.  State,  7  Tex.  App.  320. 
Livingston  v.  Williams,  75  Tex.  653,  "»Rev.  Stat.  1895.  art.  2902. 

13  S.  W.  173:  Cumby  v.  Henderson,  "Coleman    v.    Vollmer    (Tex.  Civ. 

0  Tex.  Civ.  App.  519,  25  S.  W.  573.  App.)  31  S.  \V.  413. 

"Art.  12,  §  27.  '*Cumby  v.  Henderson,  6  Tex.  Civ. 

^•Clements    v.    Crawford.  42    Tex.  App.  519,  25  S.  W.  073. 
«01;  Hill  V.  Fairfax,   38   Tex.   220; 
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marriage  would  be  treated  as  valid.  Nonage  is  an  impediment  to 
marriage  only  as  it  is  attended  witli  those  things  which  incapaci- 
tate the  party  for  a  perfect  marriage  union.  So  that  boys  and 
girls  whose  physical  natures  are  not  sufficiently  mature  cannot 
contract  a  valid  marriage  relation,  not  because  of  tlieir  nonage, 
but  because  of  their  physical  inability  to  become  husband  or 
wife. 

By  the  common  law,  fourteen  in  males  and  twelve  in  females 
is  considered  as  the  age  of  matrimonial  consent ;  it  being  thought 
that  the  person  has  at  that  time  arrived  at  an  age  sufficient  to 
have  natural  and  corporal  ability  to  perform  the  duty  of  mar- 
riage ;  in  short,  to  have  arrived  at  the  state  of  puberty,  as  physi- 
ologists define  it.  This  was  simply  an  arbitrary  rule.  That 
state  may  be  reached  at  an  earlier  date,  but  if  th(»  party  be  un- 
der seven  years  it  was  conclusively  presumed  otherwise,  and  the 
marriage  held  void.  Between  those  ages  it  was  considered  an 
inchoate  and  imperfect  marriage,  which  might  be  avoided  by 
either  party  upon  arrival  by  either  at  the  age  of  consent  men- 
tioned. The  principle  is  that  both  are  bound  or  neither,  and 
that  if  one  has  a  right  to  disaffirm,  both  have. 

The  Spanish  law  required  that  persons,  to  be  able  to  contract 
a  betrothing,  must  have  reached  the  full  age  of  seven  years,^® 
and  placed  the  ages  below  which  parties  were  forbidden  to 
marry  at  the  common-law  ages  of  fourteen  and  twelve,^®  and 
required  the  consent  of  the  father  where  the  male  was  under 
twenty-five  years  and  the  female  under  twenty-three.^^ 

By  an  early  statute  of  this  state  the  age  of  consent  was  placed 
at  the  common-law  ages  of  fourteen  and  twelve,^-  which  contin- 
ued to  be  the  law  until  the  act  of  Xovember  1,  1866,  which  is 
our  present  statute,  and  which  places  the  ages  under  which  per- 
sons are  forbidden  to  marry  at  sixteen  in  males  and  fourteen  in 
females.^* 

§  7.  Consent  of  Parents. 

At  common  law,  consent  of  the  parents  was  not  necessary  to 

'•Schmidt's  Civil  Law,  art.  7.  "Paschal's  Dig.  art.  4666. 

-^Ibid.  art.  2!).  "Rev.  Stat.  1895,  art.  2955. 

^»lbid.  art.  8. 
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the  validity  of  the  marriage.  It  was,  under  the  Spanish  law, 
proper.  The  provision  of  onr  statute  which  declares  that  '*no 
clerk  shall  issue  a  license  without  the  consent  of  the  parents  or 
guardians  of  the  parties  applying,  unless  the  parties  so  applying 
shall  be,  in  the  case  of  the  male,  twenty-one  years  of  age,  and  in 
the  female,  eighteen  years  of  age,"^*  is  intended  to  operate  only 
as  an  obstruction  to  the  celebration  of  such  marriages,  but  with 
their  validity  it  has  nothing  to  do.  It  is,  in  the  language  of  the 
ecclesiastical  law,  an  impedimenium  impedUivum,  obstructing 
the  way  to  the  celebration,  but  not  an  impedimenium  dirim^ns, 
affecting  the  validity  of  the  marriage  once  solemnized.^*^  The 
reason  for  this  rule  is  obvious,  ilarriage.being  a  thing  of  right, 
and  the  minor  being  by  nature  capacitated  to  enter  into  its  re- 
lation, and  laboring  imder  none  of  the  inhibitions  of  positive 
law,  the  law^  ought  not  to  say  he  shall  not  marry,  but,  question- 
ing his  discretion,  if  not  his  right,  it  lends  the  aid  of  its  provi- 
sion to  the  parent  until  the  minor  has  reached  that  riper  and 
maturer  age  at  w^hich  time  the  law  completely  removes  its  hands. 
Consent  is  in  no  instance  required  after  the  age  of  twenty-one 
in  males  and  eighteen  in  females.^^ 

§  8.  Solemnization. 

No  formal  celebration  of  marriage  is  necessary  by  the  law 
of  nature,  or  by  the  canon  law  prioi'  to  the  Council  of  Trent,  or 
by  the  civil  law.  In  England  it  is  held  that  such  celebration  is 
necessary,  but  a  different  rule  has  obtained  in  most  of  the  states 
of  the  Union.^^  As  has  been  seen,  Texas  w^as,  prior  to  the  Revo- 
lution, a  province  of  Mexico,  and  governed  by  her  laws,  and  it 
has  been  repeatedly  held  that  during  this  period,  in  obedience 
to  those  laws,  the  ceremonies  of  the  Roman  Catholic  religion 
had  to  be  complied  with  to  render  the  marriage  valid,  and  if 
those  rites  wore  not  observed  the  imion  was  meretricious  and 
without  any  legal  sanction.^*  Our  Republic  hastened  early  to 
pass  curative  statutes  upon  this  question  in  view  of  the  common 

=*Ibid.  art.  20r>7.  "14  Am.  k  Eng.  Enc.  Law,  p.  514. 

=^Horiier    v.    Licldiard,     1     Hagg.  =^Smith  v.  Smith,  1  Tex.  621;  Rice 

Consist.  Rep.  337.  V.  Rice,  31  Tex.  174. 
**Rev.  Stat.  1895,  art.  2957. 
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cnstnin  among  her  popple  of  marrying  witliout  observing  these 
rites,  and  by  ordinance  of  January  16,  1836,  and  the  acts  of 
June  5,  1837,  and  February  5,  1841,  made  legal  all  marriages 
theretofore  celebrated  bv  bond  or  otherwise,  not  in  conformity 
with  the  law  as  "it  was  aforetime."^®  These  acts  were  intended 
to  legalize  all  previous  marriages  which  had  been  irregularly 
celebrated,  as  also  all  other  marriages  where  the  parties  were 
then  living  together  in  married  relation,  and  made  legitimate 
all  children  bom  of  such  marriages,  whether  before  or  after  the 
passage  of  these  acts.^*^ 

Our  courts  have  looked  with  much  favor  upon  the  beneficent 
effects  of  these  statutes,  and  at  every  opportunity  have  given 
them  the  most  liberal  construction,  notwithstanding  the  rigor  of 
the  Mexican  rule,  upon  the  very  high  ground  of  public  policy, 
and  have  uniformly  upheld,  as  valid,  marriages  contracted  dur- 
ing the  time  of  our  dependency  upon  that  country,  whenever  the 
consent  of  the  parties  and  the  intention  to  enter  into  the  state  of 
matrimony,  and  to  assume  its  duties  and  obligations,  is  clearly 
shoA^Ti.'^ 

§  9.  Who  Authorized  to  Celebrate  Rites. 

All  regularly  licensed  or  ordained  ministers  of  the  gospel, 
Jewish  rabbis,  judges  of  the  district  and  county  courts,  and  all 
justices  of  the  peace  of  the  several  counties  are  authorized  to 
celebrate  the  rites  of  matrimony  between  all  persons  legally  au- 
thorized to  marry.  ^^  But  a  marriage  would  not,  for  that  rea- 
son,-be  invalid  when  celebrated  by  one  of  the  above  functiona- 
ries if  he  were  only  such  de  facto.^^  And  in  the  case  of  state 
and  county  officials,  their  act  in  celebrating  such  rites  beyond 
the  limits  of  their  civil  jurisdiction  will  not  render  the  marriage 
invalid.^* 

§  10.  License. 

Any  person  desirous  of  marrying  shall  apply  to  the  clerk  of 

"Paschal's  Dig.  arts.    4662,    4664,  "Rev,  Stat.  art.  2954. 

4671,  4672;  Rev.  Stat.  art.  2960.  "Holder  v.   State,   35   Tex.   Crim. 

*Rice  v.  Rice,  31  Tex.  174.  Rep.  19,  29  S.  W.  793. 

"Sapp   v.   Newsoni,   27    Tex.  637;  *\Siraon   v.   State,   31    Tex.   Crim. 

Lewis  V.  Ames,  44  Tex.  319.  Rep.  186,  20  S.  W.  390,  710. 
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the  county  court,  and  shall  receive  from  him  a  license  directed 
to  all  persons  authorized  by  law  to  celebrate  the  rites  of  matri- 
nionv,  which  shall  be  sufficient  authority  for  anv  one  of  such 
persons  to  celebrate  such  marriage.^^  Whilst  the  statute  directs 
the  issuance  of  a  license,  still,  a  marriage  consummated  without 
such  license  would  not,  for  that  reason  alone,  be  invalid.^**  And 
a  marriage  celebrated  in  any  other  county  than  the  one  in  which 
the  license  was  issued  is  valid  and  binding  ;^^  that,  too,  notwith- 
standing the  fact  that  such  celebration  is  by  a  magistrate  of  the 
county  where  such  license  was  issued  rather  than  of  the  county 
where  celebrated.^® 

But,  should  any  person  authorized  by  law  to  celebrate  the  rites 
of  matrimony  perform  the  marriage  ceremony  without  a  license 
first  having  been  issued  as  required  by  law,  he  would  be  guilty  of 
a  misdemeanor.^® 

§  11.  Indian  Customs  and  Forms. 

In  an  action  where  the  issue  was  whether  plaintiff's  father 
and  mother  were  married  at  the  time  of  her  birth,  it  appeared 
that  her  mother  was  an  Indian,  residing  with  the  Creek  Xation 
in  the  Indian  territory;  that  the  parents,  without  having  any 
ceremony  performed,  agreed  to  become  husband  and  wife;  that 
Ihey  cohabited  for  a  considerable  time  before  and  after  plaintiif 
was  born,  and  publicly  treated  each  other  as  husband  and  wife; 
that,  according  to  the  customs  and  usages  of  the  Creeks,  these 
facts  constituted  a  valid  marriage.  Our  court  considered  the 
marriage  valid,  and  plaintiff  legitimate.''®  And  if  such  mar- 
riage be  l)etween  the  Indians  themselves,  who  are  wards  of  the 
government,  and  not,  in  matters  of  marriage  and  the  like,  subject 
to  state  laws,  it  need  not  be  celebrated  within  the  lx)rder8  of  their 
reservtitiou  to  be  valid.*^      This  is  in  keeping  with  the  rule  with 

»^Rcv.  Stat.  art.  295«.  ^Tuinmings     v.     State.     36     Tex. 

•"■Cumhv  V.  riendcrson,  6  Tex.  Civ.  Crini.  Kep.  250,  36  S.  \V.  442. 

App.  .'ill),  25  S.  W.  673:  Ingersol  v.  "Simon   v.    State,    31    Tex.   Criin. 

>l<\ViIlie.  \)  Tex.  Civ.  App.  543,  30  S.  Rep.  186,  20  S.  W.  399,  716. 

W.  56,  S.  C.  87  Tex.  647,  30  S.  W.  «^P.  C.  art.  345. 

8()0:  Chapman  v.  Chapman,  11  Tex.  **Fir8t  Nat.    Bank    v.    Sharpe,  12 

Civ.  App.  392,  32  S.  W.  564;  Galves-  Tex.  Civ.  App.  223,  33  S.  W.  676. 

ton.  H.  &  S.  A.  R.  Co.  v.  Co<ly,  20  "La  Riviere  v.  La  Riviere,  97  Mo. 

Tex.  Civ.  App.  520,  50  S.  W.  135.  80,  10  S.  W.  840. 
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us,  for  any  mutual  agreement  between  competent  parties  to 
niarrv,  followed  by  a  living  together  and  recognition  of  each 
other  as  husband  and  wife,  will  constitute  a  valid  marriage,  no 
matter  where  contracted.  If  not  at  the  place  of  contract,  it  will 
be  such  from  the  moment  the  parties  submit  themselves  to  our 
jurisdiction,  and  continue  such  relation. 

§  12.  Proof  of  Marriage. 

Marriage  is  proved  as  other  issues, — either  by  direct  evidence 
establishing  the  fact,  or  by  evidence  of  collateral  facts  and  cir- 
ciuustances  from  which  its  existence  may  be  inferred.  Greater 
particularity  is  required  upon  the  trial  of  indictments  and  of 
matters  in  their  nature  criminal,  as  in  such  cases  proof  by  gen- 
eral reputation  alone  is  not  sufficient.*^  In  divorce  proceed- 
ings a  valid  marriage  may  be  proved  by  such  evidence  as  would 
be  necessary  to  establish  any  other  fact  ;*^  and  in  all  cases  other 
than  criminal,  any  kind  of  evidence  which,  under  the  ordinary 
rules,  would  be  admissible,  if  satisfactory,  is  sufficient.  The 
affirmative  decree  of  a  court  having  jurisdiction  of  the  question 
of  marriage  or  no  marriage  is  conclusive  evidence  of  the 
marriage.** 

It  may  also,  of  course,  be  proved  by  the  testimony  of  witnesses 
who  were  present  and  witnessed  the  marriage  ceremony;**  by 
the  testimony  of  the  parties  themselves  or  their  admissions ;  by 
the  production  of  the  marriage  license  with  the  officer's  return 
of  "executed ;"  by  the  conduct  of  the  parties,*®  such  as  addressing 
each  other  as  man  and  wife,  by  words  or  letters,  attending  church 
or  other  public  places,  as  man  and  wife,  acknowledging  their 
children  as  legitimate,  joining  each  other  in  the  conveyance  of 
real  estate,  etc. ;  all  these  are  circumstances  tending,  either 
mediately  or  immediately,  to  establish  the  fact  of  marriage. 
But  like  all  other  circumstances,  such  evidence  may  be  explained, 
rebutted,  or  contradicted.     Marriage  may  also,  in  a  proper  case, 

«P.  C.  art.  348.  ^X^alvestoii.  H.  &  S.  A.  R.  Co.  v. 

•Wright  V.  Wright,  6  Tex.  3;  Cody,  20  Tex.  Civ.  App.  520,  50  S. 
SUfford  V.  Stafford,  41  Tex.  111.  W.  135. 

**2  Green.  Ev.  401. 

•Dumas    v.    State,  14    Tex.    App. 
464. 
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be  proved  bv  the  declaration  of  a  relative, — where  such  de- 
clarant is  dead,  and  where  the  declaration  was  made  l)efore  the 
controversy  arf>se,  and  even  though  the  dt^claration  l>e  con- 
tained in  a  clause  of  the  declarant's  will/*  In  Tarpley  v. 
Poage,  2  Tex.  139,  it  is  held  that  marriage  can  \ye  proved  by 
evidence?  of  c^fjhabitation,  reputation,  acknowledgment  of  parties, 
recrffption  into  the  family,  etc. ;  but  in  the  case  of  McGowrn  v. 
Bush,  17  Tex.  195,  wherein  it  was  claimed  by  the  plaintiif  that 
the  note  sued  upon  was  given  in  compromise  of  a  cause  of  action 
which  his  assignor,  the  payee  in  the  note,  had  against  the  defend- 
ant, for  alleged  illicit  intercourse  with  the  wife  of  the 
payee?,  the  ci>urt  held  that,  under  those  circumstances  the 
marriage  could  not  be  proved  by  evidence  of  cohabitation,  the 
admission  of  the  parties,  nor  by  general  reputation ;  but  that  an 
actual  marriage  must  be  proved.  But  if  by  that  it  was  meant 
to  say  that  the  husband  would  have  no  cause  of  action  against 
another  on  ac<*ount  of  criminal  conversati<m  with  his  wife,  un- 
1(*H8  they  were  regularly  married  in  accordance  with  the  statu- 
tory requirements,  such  is  not  thought  to  l)e  in  keeping  with  the 
l>etter  rule  as  now  held  by  our  courts.  For,  no  doubt,  evidence 
sufficient  to  establish  a  marriage  good  only  as  a  conmion-law  nuir- 
riage  would,  in  such  case,  l)e  sufficient.  It  is  analogous  to  an 
action  by  the  husband  or  wife  for  the  death  of  the  other,  in 
which  case  a  common-law  marriage  will  authorize  the  action.**® 
Kven  in  (Timinal  cases,  where  by  statute  proof  of  marriage 
by  mere  reputiition  is  not  c^msidered  sufficient,  still  it  is  admis- 
sil)le,  and,  taken  in  conn(»ction  with  other  proper  evidence,  such 
as  proof  of  cohabitation,  admissions,  etc.,  will  sustain  a  convic- 
tion.'*" Where  the  date  of  a  particular  marriage  may  become 
material  as  affecting  a  man's  right  to  mortgage  his  homestead, 
to  determine  his  status  at  a  particular  time,  the  return  of  the 
marriage  license  is  a(lmissil)le  for  the  purpose  of  establishing 
such  date.'^^*  But  where  the  materiality  arises  in  the  prosecu- 
tion of  an  ofTense,  and  such  date  is  sought  to  be  shown  as  an  inde- 

*'Suininorhill  v.  Darrow  (Tex.)  57  '*1)umas  v.  State,  14  Tex.  App.  464. 

S.  \V.  942.  ^'Stoker     v.     Pntton     (Tex.     Civ. 

♦"(Ja  I  vest  on.   H.  &.  S.  A.  K.  Co.  v.       App.)  3,3  S.  VV.  04. 
Cody.  20  Tex.  Civ.  App.  520,  50  S. 
W.  135. 
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IK'iulont  fact,  tlie  license  and  certificate  are  not  admissible  for 
.•^ucli  purpose.  The  best  evidence  is  that  of  persons  who  wit- 
nesse<l  the  ceremony.     The  minister's  certificate  is  but  hear- 

§  13.  Presumptions. 

Kvery  reasonable  presumption  will  be  indulged  in  favor  of 
the  validity  of  a  marriage  when  that  question  is  inquired  into. 
Where  the  intention  of  the  parties  is  clear,  and  their  acts  and 
conduct  indicate  an  intention  upon  their  part  to  enter  into  the 
marriage  relation,  the  courts  will  not  inquire  with  a  very 
scrutinizing  eye  into  the  formalities  attending  its  solemnization, 
but  will  presume  largely  in  favor  of  its  validity.  The  absence 
of  the  first  wife  will  raise  the  presumption  of  death,  and  a  sub- 
sequent marriage  by  the  husband  will  be  held  valid.  Where  the 
presumption  of  the  continuance  of  life  of  the  absent  spouse 
would  impute  crime  to  one  of  the  parties  to  a  marriage,  the  pre- 
sumption of  innocence  will  outweigh,  and  the  marriage  be  held 
valid.^^  Xo  precise  time  is  given  within  which  an  absent  spouse 
will  be  presumed  not  dead,  where  such  presumption  would 
fatally  affect  a  marriage ;  and  probably  no  such  presumption 
would  ever  be  indulged,  no  matter  how  short  the  absence.  Death 
was  presumed  after  four  years,  in  Yates  v.  Hotiston,  3  Tex.  483. 
Xot  being  heard  from  within  five  years  is  made  conclusive  evi- 
dence of  death  in  a  prosecution  for  bigamy. '^^  This  presump- 
tion increases  with  the  lapse  of  time  during  which  the  parties 
live  and  cohabit  together  as  man  and  wife ;  and  the  courts  seize 
quickly,  and  turn  to  account,  every  act,  word,  circumstance,  and 
even  probability,  which  tends  in  the  slightest  to  uphold  that 
most  sacred  of  all  human  institutions, — marriage.  Any  other 
course  would  be  fraught  with  much  mischief,  would  unsettle  our 
domestic  relations,  and  bastardize  an  innumerable  number  «^f 
innocent  children.  As  an  example  of  the  extent  to  which  our 
courts  indulge  this  presumption,  the  case  of  Nixon  v.  Wichita 

••Chew  V.  State,  23  Tex.  App.  230,  on  v.  Wichita  Land  &  Cattle  Co.  84 

5  S.  W.  373.  Tex.  408,  19  S.  W.  560. 

*-Lockhart  v.  White.  18  Tex.  102;  »P.  C.  art  345. 
Carroll  v.  Carroll,  20  Tex.  732;  Nix- 
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Land  &  Cattle  Co.  84  Tex.  408,  19  S.  W.  560,  is  quite  fitting. 
Our  present  Chief  Justice,  speaking  for  the  court,  said :  '*liut, 
even  if  it  had  been  shown  that  the  first  wife  was  living  at  tlie 
time  of  the  s(vond  marriage,  we  should  Ik?  constrained  to  pre- 
sume, uuih^r  the  facts  of  this  case,  that  tliere  was  a  divorce. 
.  .  .  Neither  th(»  fact  that  <me  of  the  plaintiffs  t€^stifie<l  that 
she  never  heard  that  lier  father  and  mother  were  divorced,  nor 
that  another  witn(»ss  swore  that  the  first  wife  IndievtMl  her  hus- 
band to  1k»  d(»ad,  at  the  time  of  her  second  marriage,  ought  to  pre- 
vail against  a  })resumption  operating  v.ith  such  constraining 
force,  and  supported  by  such  strong  considerations  of  public 
policy." 

This  presumption  is  stronger  than  the  presumption  that  of- 
fic<»r8  have  done  their  <luty.^^  But  the  presumption  will  not  be 
indulged  where  a  marriage  could  not,  un<ler  the  law,  be  con- 
tracted l)etw(H'n  the  ])arties,  for  the  law  will  never  presume  any- 
one guilty  of  crime.^* 

§  14.  Void  and  Voidable. 

All  marriages  entered  into  in  violation  of  express  law  are 
void ;  and  none  of  the  results  usual  to  valid  marriages  can  flow 
from  such  an  union.  We  have  already  seen  who  are  thus  pro- 
hibited from  marrying. •'^^  Mr.  Bishop  defines  a  void  marriage 
to  \\o  one  that  is  g<M)d  for  no  legal  purpose,  and  whose  invalidity 
may  l)e  maintained  in  any  court  between  any  parties,  whether 
in  the  lifetime  or  after  the  death  of  the  supposed  husband  or 
wife,  and  whether  the  question  arises  directly  or  collaterally.^^ 
Accepting  this  to  Ik*  a  correct  definition,  to  this  class  properly 
l>elong  all  marriag(»s  l)etween  persons  who  an*  inhibited  by  stat- 
ute from  marrying;  while  marriages  thought  to  \yo  voi<l  upon  the 
ground  of  some  (existing  impediment,  such  as  impotence,  non- 
age, idiocy,  and  the  like,  are  only  voidable.  While  the  statute 
speaks  of  such  marriages  as  lx?ing  void,  still  it  provides  a  juris- 

"Oailvpst^n,  H.  &  S.  A.  K.  Co.  v.  «01dliam  v.  Mclver,  49  Tex.  556. 

Cotly,  20  Tex.  Civ.  App.  520,  50  S.  W.  «4 )i/f ,  9  4,  p.  4. 

135.  •'liish.  Mar.  &  Div.  105. 
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diction  for  decreeing  their  nullity,  indicating  that  such  mar- 
riages are  voidable  as  that  term  is  commonly  imderstood.^** 

§  15.  Fraud  and  Duress. 

Like  all  other  contracts,  the  marriage  contract  may  be  avoided 
for  fraud  and  duress ;  even  after  the  contract  .is  consummated 
by  a  celebration,  if  there  be  no  element  of  ratification.  It  is 
not  profitable  to  enter  minutely  into  a  discussion  of  what  species 
of  fraud  and  force  will  have  this  efTeot.  It  has  been  held  that 
false  swearing  upon  the  part  of  one  in  obtaining  a  marriage 
license,  if  repudiated  by  the  innocent  party  as  soon  as  the  fraud 
is  discovered,  and  before  cohabitation,  will  authorize  a  decree 
oi  nullity.**  It  would  probably  make  no  difference  that  there 
had  been  cohabitation,  if  the  fraud  were  not  discovered  until 
afterward.  It  cannot  be  clear  that  cohabitation,  more  than  any 
other  act  constituting  the  marriage  relation,  should  disentitle 
one  to  relief  against  fraud.  So,  a  party  laboring  under  duress 
could  not  make  such  a  contract  as  the  courts  would  not  relieve 
him  against.  The  duress  need  not  be  by  the  defendant,  but  may 
be  by  his  friends  or  relatives. ®®  To  be  sufficient  ground  for 
annulment,  it  must  have  been  the  proximate  cause  of  the  mar- 
riage. One  cannot  avoid  a  marriage  consummated  to  avoid  the 
consequences  of  a  penal  statute,  upon  the  complaint  that  it  was 
under  duress.*^ 

§  16.  Invalid  Marriages;  Biglits  of  Innocent  Wife. 

A  marriage  may  be  held  valid  for  one  purpose,  while  invalid 
for  another;  thus,  a  marriage  insufficient  to  form  the  basis  of 
a  prosecution  for  bigamy  against  the  husband,  might,  as  to  the 
wife,  produce  civil  effects,  and  this  distinction  must  be  borne  in 
mind.  For,  when  the  wife's  property  rights  are  involved,  it  is 
not  every  irregularity  that  will  render  the  marriage  invalid,  but, 

"Tlev.  Stat.   art.    2976.     See   fur-  "Medrano  v.  State,  32  Tex.  Crim. 

ther  on  this  subject,  Divorce,  post.      Rep.  214,  22  8.  W.  684.    See  Divorce^ 
chap,  xxvii.  post,  chap.  xxviL 

"Robertson  v.  Cole,  12  Tex.  356. 

•Marks  v.  Crume,  16  Ky.  L.  Rep. 
707,  29  S.  W.  436. 
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as  already  seen,  very  slight  circumstances  will  operate  to  have 
the  marriage  held  valid  as  to  the  wife,  and  give  to  her  her  rights 
as  a  lawful  wife,  whether  she  be  such  or  not.  This  is  true  when 
the  wife  contracts  the  marriage  in  good  faith,  but  where  there 
is  an  impediment  to  the  marriage,  such  as  a  former  living  wife, 
which  renders  a  second  marriage  unlawful.  In  such  case,  if 
the  wife,  in  ignorance  of  such  impediment,  in  good  faith  entered 
into  the  relation,  it  is  as  to  her  and  her  children  born  of  such  an 
union,  what  she  honestly  believed  it  to  be, — a  valid  marriage'* 
in  so  far  as  those  rights  may  not  interfere  with  the  superior 
rights  of  the  real  wife,  who  is  equally  innocent.  Such  was  the 
rule  of  the  Spanish  law,  and  with  us,  even  prior  to  the  adoption 
of  the  common  law.**^ 

§  17.  Wife  Takes  Surname  of  Husband. 

Upon  marriage  the  law  confers  upon  the  wife  the  name  of  her 
husband,^*  and  this  continues  to  be  her  lawful  name,  till  changed 
by  a  subse(|uent  marriage  or  by  the  decree  of  a  competent  court, 
as  on  final  disposition  of  a  divorce  proceeding,  where  such  change 
of  name  is  specially   prayed  for®^ — a  relic  of  the  common-law 

fiction  of  unitv. 

«•' 

§  18.  Infant  Female  Becomes  of  Full  Age  by  Marriage. 

Under  our  statute  females  remain  minors  until  the  age  of 
twenty-one  years,  provided  they  have  never  been  married.®® 
Upon  marrying,  "in  accordance  with  the  laws  of  the  state,"  one 
Ijecomes,  from  and  after  such  marriage,  of  full  age,  and  entitled 
to  the  same  privileges  as  though  she  had  been  of  full  age  at  the 
time  of  such  marriage.®^  The  article  cannot  be  limited  in  its 
o])eration  to  those  marriages  celebrated  under  the  forms  pre- 
scril)ed  by  statute,  but  embraces  equally  those  that  are  valid  un- 
der the  other  rules  of  law  as  announced  bv  our  courts. 

•'Sniith    v.    Smith,     1    Tex.    621 :  «^Rev.  Stat.  art.  380 

Morjran  v.  Morpan,  1  Tex.  Civ.  App.  '•Ibid.  art.  2552. 

315,  21  S.  \V.  154.  «lbid.  art.  2974.     See  post,  S  313, 

•"Leo  V.  Smith.  18  Tex.  141.  p.  — . 

"^Freeman    v.     Hawk'ns,    77   Tex. 
408,  14  S.  \V.  364. 
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§  19.  Conmion-Law  Marriaf^i. 

We  have  seen  that  our  statutes  relative  to  the  formalities  to 
be  observed  in  the  procuring  and  issuance  of  marriage  licenses, 
and  in  the  celebration  of  the  marriage  rites  by  certain  named  of- 
ficers and  persons,  are,  at  most,  only  directory ;  and  it  cannot  be 
doubted  that  a  marriage  contracted  bona  fide,  and  not  in  con- 
formity with  the  statute  in  any  one  or  all  of  the  particulars  men- 
tioned, would  be  valid  and  binding  in  so  far  as  the  same  would 
have  been  vaild  and  binding  had  the  requirements  of  the  statute 
been  studiously  observed.  In  the  absence  of  a  statute  declaring 
void  all  marriages  not  solemnized  in  accordance  with  its  provi- 
sions, any  marriage  regularly  made  according  to  the  common  law, 
without  observing  the  statutory  regulations,  would,  therefore, 
be  a  valid  marriage.  This  is  the  doctrine  as  laid  down  by  Prof. 
Greenleaf,  approved  by  Justice  Strong  for  the  Supreme  Court 
of  the  United  States,  and  followed  by  the  civil  branch  of  our  ap- 
pellate courts,  and  by  the  court  of  criminal  appeals  in  an  opinion 
by  Judge  Davidson  in  the  following  words:  "Such  statutes  are 
merely  directory.  Marriage  is  a  civil  contract,  and  is  a  thing 
of  common  right,  so  recognized  by  all  civilized  countries  in  all 
ages,  and  is  encouraged  by  public  policy.  A  rule  of  construc- 
tion as  contended  for  by  appellant  would  bastardize  children, 
whose  parents  believed  they  were  legally  married,  and  who  were 
not  conscious  of  violating  any  law,  human  or  divine,  and  who 
believed  they  had  entered  into  the  marital  relation  without  com- 
ing in  conflict  with  the  provisions  of  statutory  enactments. 
.  .  .  Our  statute  does  not  render  null,  or  prescribe  penalties 
against,  marriages  not  entered  into  under  the  terms  thereof."*® 

It  is  undoubfedly  in  perfect  consonance  with  the  spirit  of  our 
law,  that  marriages,  deficient  only  in  some  technical  statutory 
requirement  as  to  manner  of  solemnization  or  the  like,  should 
be  deemed  good  as  common-law  marriages,  where  it  appears  that 
it  was  the  intention  of  the  parties  to  enter  into  a  valid  marriage 
relation.     Whatever  may  have  formerly  been  thought   of   the 

•Holder  v.  State.   35   Tex.   Crim. 
Rep.  19.  29  S.  W.  793. 
M.  W.— 2. 
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lifp'tta^'  n  L  "111-  r;-i^fa'i  rjii"'?  nai-  -■  V  -H'  .•' c-frr-i^i  a?  not 
*.!  -iec-rlT-^  ■  n«^  -t  12-  rurir  ■uLe':^  ■iiK  Ji:*nrL'-ti  ■■.  i--  ?•■  be  i-iear. 
'►"17  i'ariiTe  :■  t^  i>  r  i■e^.■iaJ^^  ^lu-T'^ar^  ri't  ■>'i>fcnirei  as  therein 

■  ::rB<Trii,  ^..-t'-.  I-  :it«  ■iwia7*r  -.tr-aia  aja™Ja»«  T.>i.i.  thus  im- 
pli-'-ilv  >^''gT^:.'Hj  -jiJ  T'lli-ii-T-  .f  ill  ■.T'l.irs,  Th^L-s.  niales  after 
'■jwy  pass  -"li"tr^Ti.  in-:  r-niO^f-s  if-^r  "Vv  pas*  i-;ar'**n.  yean 

But  i:  Ls  :i'T  .»r>=rv  liv::;;;  -..(nrrn^r  ■:■£  1  3iaa  an-i  a  vf.>iiian 
char  "sill  ■:i"cs":rr>7  a  ■.i  ni^'  n-!aT.-  :i;arriaas.  Sa>.'h  relation 
ZTLiy  be  ila.;:",  ev-en  :ii'"iLi':  ':•  rii  '-^  p^-rrW-tly  i-vmpetent  to  con- 
trart  a  vali.i  siarriajK.  r'.T  :iif  --iTniile  r^as.  n  that  xh^-r  mav  not 


App.  .■519.  25  ■=.  W.  •ir^ :   H-'IJer  t.  ii*Mi.'a.  H.  1  S.  .\.  R.  Co,  i.  Cody.  iO 

Stat*.  X>  T.^-  rtia.  lUp.   19.  S  S.  T<i.  Civ.   App.  531>.  50  S.  \V.   13.>: 

W.  790;  iBarrml  t.  M.-Wii:ie.  *  T«i.  S<it*:in  ».  AU<b     Tm-  Civ.  Aiiji.l 

Civ,  App.  543.  *>  S.  W,  «.  j;,  C.  57  37  5.  W.  *«, 

1.  W,  *<9;  ChJpmin  V.  ^vAapman    r.   Chapman.  14   TfX. 

I.  11  In.  Civ.  App.  392.  32  Civ.  App.  **i.  il  S.  W.  MS. 

I,  a.  C.  *s  T*i.  *11.  32  5.  "Rird.i-  v.   -it*!*,   37   T*s.   Clim- 

imnoaa  ■  Tex.  R«p.  >S.  3S  S.  W.  «I5- 
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have  intended  to  do  so.  The  acts  of  the  parties  in  living  togeth- 
er— their  cohabitation,  their  statements — do  not  of  themselves 
constitute  marriage;  they  are  only  so  many  circumstances  evi- 
dencing a  marriage.  A  relation  illicit  in  its  inception  may  be- 
come lawful,^^  but,  when  lawful  in  the  beginning,  cannot,  of 
course,  become  unlawful  by  reason  of  the  mala  /idea  of  the 
parties  subsequent  to  the  marriage. 

'-'C'uneo   V.   l>e   Cuneo    (Tex.   Civ. 
App.)  59  S.  W.  284. 
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WIFE'S  RIGHTS,  POWERS,  LIABILITIES, 

AND  DISABILITIES. 


CHAPTER  IL 

RIGHTS   AND    LIABILITIES    IN    GENERAL. 

§20.  Husband  and  Wife,  their  Rela-  §  28.  Wife's  Domicil. 

lion  by  Nature.  §  29.  Husband    must    Support    the 

|2L  At  Common  Law.  Wife. 

1 22.  Spanish      Law      of      Marital  §  30.  His  Authority  over  Her   Per- 

Rights.  t>on. 

I  23.  Constitutional  Provisions.  9  31.  When  He  has  Abandoned  Her 

I  24.  Act  of  1840  Adopting  the  Com-  or  is  Insane. 

mon  I^w.  $  32.  Married    Women    as    Agents, 

{  25.  Policy  of  Our  Laws.  Trustees,  etc. 

I  26.  Law  Governing  Prior  to  1840.  §  33.  SufTrage ;    Holding  Public  Of- 

i  27.  Rights     of     Persons    Married  lice. 

Elsewhere.  S  34.  Conflict  of  Laws  Generally. 

§  20.  Husband  and  Wife,  their  Eelation  by  Nature. 

Through  the  pages  of  profane  and  Bible  history  we  find  that 
mankind  has  always  existed  in  families.  It  is  God's  special  and 
favorite  plan  for  the  promotion  of  the  well  being,  peace,  and 
comfort  of  man,  and  the  protection  and  happiness  of  woman. 
Male  and  female  created  he  them.  And  this  distinction  in  sex 
bespeaks  marriage,  procreation,  and  the  consequent  family  rela- 
tions. In  all  God's  laws  there  is  order,  and  nowhere  in  nature 
is  this  more  fully  exemplified  than  in  the  family  affairs  of  his 
creatures.  Man  physically  strong,  courageous,  bold,  capable  of 
planning,  providing,  and  protecting ;  woman  delicate,  affection- 
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ate,  confiding,  dependent ;  the  one  a  bom  ruler,  the  other  a  help- 
meet ;  the  former  the  natural  head  of  the  family,  whose  right  is 
to  govern  and  whose  duty  is  to  provide ;  the  latter  a  dependent, 
whose  right  is  maintenance  and  protection,  and  whose  duty  is 
obedience  and  love.  Xor  does  this  view  minify  woman.  The 
laws  of  all  civilized  nations  governing  the  conjugal  rights  are 
grounded  upon  this  basal  theory,  and  are  right  or  wrong,  only  as 
they  approximate  to,  or  recede  from,  the  true  spirit  of  this  nat- 
ural relation. 

§  21.  At  Common  Law. 

The  rule  of  the  common  law  with  reference  to  the  wife's  rights 
and  disabilities  is  familiar  to  every  lawyer.  Her  entire  legal 
existence  was  completely  merged  in  that  of  her  husband.  They 
were  in  law  one,  and  that  one  the  husband.  Her  separate  ex- 
istence and  identity  as  a  distinct  person  was  suspended  during 
coverture,  or  incorporated  in  that  of  her  husband  under  whose 
protection  she  ])erfornied  everything.  By  her  marriage  all  her 
rights  to  personal  property  vested  in  him  absolutely,  and  a  free- 
hold estate  in  her  realty  continuing  during  their  joint  lives,  and 
by  possibility  during  his  life  should  he  survive.  She  was  in- 
capable of  contra(»ting  or  acting  as  a  feme  sole,  and  of  suing  or 
being  sued  as  such.  The  husband  could  not  grant  anything  to 
his  wife,  or  enter  into  any  covenant  with  her,  for  that  would 
admit  her  separate  and  distinct  existence.  Xor  could  she  bind 
him  by  any  contract,  or  incur  any  debt,  without  his  consent, 
with  certain  exceptions  in  which  there  was  a  legal  implication 
of  her  authority  to  act  as  his  agent,  and  of  his  liability  to  pay 
for  necessaries.  But  in  equity  her  individuality  was  recog- 
nized, and  her  capacity  to  hold  a  separate  estate,  with  the  inci- 
dental powers  of  control,  management,  and  disposition  admit- 
ted, in  the  same  manner  as  though  she  were  sole. 

§  22.  Spanish  Law  of  Marital  Eights. 

There  is  a  very  marked  distinction  between  the  rule  of  the 
(tonrmon  law  and  that  of  the  Spanish  law,  upon  the  question  of 
marital  rights.  The  latter  looked  upon  the  marriage  union  as  a 
species  of  partnership  in  which  each  might  own  and  control  a 
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separate  estate  as  well  as  a  common  interest  in  a  common  fund, 
and  accorded  many  privileges  and  rights  to  the  wife,  that  were 
noknown  to  the  common  law,  and  diametrically  opposed  to  its 
principles.  The  one  proceeded  upon  the  theory  of  the  merger 
of  the  wife's  individuality  in  that  of  her  husband  and  her  con- 
sequent inability  to  own  and  control  a  separate  estate,  while  the 
other  recognized  her  separate  existence,  and  graciously  permit- 
ted her  much  the  same  rights  and  privileges  in  that  particular 
as  were  accorded  her  husband.  He  was  the  head  of  the  family, 
and  was  compelled  to  provide  for  its  wants;  the  wife  obeyed 
him,  and  resided  where  he  thought  proper.  He  administered 
in  his  own  name  all  her  property,  and  exercised  all  her  civil 
actions,  made  her  contracts,  accepted  or  renounced  all  her  in- 
heritances or  donations ;  freely  alienated  his  own  property  and 
the  community,  provided  it  was  without  the  intention  of  injuring 
his  wife.  She  might  exercise  these  powers  herself  by  the  hus- 
band's special  permission,  or  by  the  authority  of  the  court  in 
a  case  where  he  wrongfully  denied  such  permission,  or  was  ab- 
sent and  delay  was  thought  to  be  dangerous.^  Ganancial  goods, 
or  such  as  were  acquired  by  either  of  the  spouses,  by  labor  or  in- 
dustr}%  went  into  the  stock  of  common  property ;  so  of  the  rents 
and  fruits  of  such  goods  as  either  brought  into  the  marriage ;  and 
the  husband  alone  had  authority  to  alienate  them  without  con- 
sent of  the  wife.*  Her  right  to  such  property  was  equal  to  that 
of  her  husband,  but  during  his  presence  he  had  the  right  of  ad- 
ministration subject  to  the  trust  in  her  favor,  and  he  could  make 
no  disposition  thereof  in  fraud  of  her  rights.  Her  rights  in 
such  property  were  the  equivalent  of  his,  the  only  distinction  be- 
ing, that  during  coverture  her  rights  were  passive,  his  active. 
\Vhile  he  enjoyed  these  rights,  he  was  subject  to  the  correspond- 
ing duty  of  maintaining  his  wife  and  family  out  of  this  prop- 
erty.^ The  wife  could  not,  without  the  consent  of  her  husband, 
renounce  any  inheritance,  or  accept  it  unless  with  an  inventory.* 
The  wife's  separate  estate  consisted  of  whatever  estate  she  might 
possess  at  the  time  of  the  marriage,  and  was  kno^vn  as  parapher- 
nales ;  of  the  portion,  or  dower,  which  was  a  kind  of  gift  by  the 

'Schmidt's  Civil  Law,  arts.  35-42.  'Wright  v.  Hays,  10  Tex.  130. 

'Say.  Ear.  L.  of  Tex.  art.  118.  ^Schmidt's  Civil  Law,  art.  1275. 
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question  it  is  now  well  decided  in  favor  of  the  validity  of  such 
marriages.^® 

And  the  results  and  effects  of  a  common-law^  marriage  are  pre- 
cisely the  same  as  of  one  celebrateil  according  to  the  require- 
ments of  the  statute.  Thus,  one  having  a  common-law^  husband 
or  wife  living  cannot  contract  a  second  marriage;"^  their  chil- 
dren are  legitimate,  and  each  has  the  same  rights,  personal,  and 
in  property,  and  otherwise,  as  where  the  c4?lebration  is  statutory. 
But  before  such  marriage  will  be  sustained,  it  must  be  one,  not 
only  good  according  to  the  common-law  rule,  but  must,  in  addi- 
tion, be  not  in  violation  of  any  law  of  this  state.  For  no  mar- 
riage in  violation  of  law  can  be  good  as  a  common-law  marriage. 
Thus,  a  girl  under  fourteen  years  of  age  cannot  contract  such  a 
marriage.^^ 

The  case  of  Western  U.  Teleg,  Co,  v.  Proctor,  G  Tex.  Civ. 
App.  300,  25  S.  W.  811,  decided  by  our  court  of  civil  ap- 
peals, holds  the  contrary  of  the  above  doctrine.  But  the  later 
cases  cited,  some  of  which  are  by  the  su])reme  court,  clearly  sup- 
port the  text.  And  they  announce  the  correct  rule,  for  laws  in 
derogation  of  the  citizen's  rights  ought  to  be  so  construed  as  not 
to  deprive  one  of  any  right  unless  the  intention  to  do  so  be  clear. 
Our  statute  does  not  declare  marriages  not  celebrated  as  therein 
directed,  void.  It  does  declare  certain  marriages  void,  thus  im- 
pliedly recognizing  the  validity  of  all  others.  Thus,  males  after 
they  pass  sixteen,  and  females  after  they  pass  fourteen,  years 

are  not  forbidden  to  marrv. 

« 

But  it  is  not  every  living  together  of  a  man  and  a  woman 
that  will  constitute  a  common-law  marriage.  Such  relation 
may  be  illicit,  even  though  both  be  perfectly  competent  to  con- 
tract a  valid  marriage,  for  the  simple  reason  that  they  may  not 


••Cumby  v.  Henderson,  6  Tex.  Civ. 
App.  519,  25  S.  W.  673;  Holder  v. 
State,  35  Tex.  Crim.  Rep.  19,  29  S. 
W.  793;  Ingersol  v.  McWillie,  9  Tex. 
Civ.  App.  543,  30  S.  W.  56,  S.  C.  87 
Tex.  647,  30  S.  W.  869;  Chapman  v. 
Chapman,  11  Tex.  Civ.  App.  392,  32 
S.  W.  564,  S.  C.  88  Tex.  641,  32  S. 
W.  871;  Simmons  v.  Simmons  (Tex. 


Civ.     App.)     39    S.    W.    639;    Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Cody.  20 
Tex.  Civ.  App.  520,  60  S.  W.   135; 
Schwarz  v.  Allen   (Tex.  Civ.  App.) 
37  S.  W.  986. 

"Chapman   v.   Chapman,  16   Tex. 
Civ.  App.  382,  41  S.  W.  .533. 

"Hardy  v.   State,   37   Tex.   Crim. 
Rep.  55,  38  S.  W.  616. 
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have  intended  to  do  so.  The  acts  of  the  parties  in  living  togeth- 
er— their  cohabitation,  their  statements — do  not  of  themselves 
constitute  marriage;  they  are  only  so  many  circumstances  evi- 
dencing a  marriage.  A  relation  illicit  in  its  inception  may  be- 
come lawful,^*  but,  when  lawful  in  the  beginning,  cannot,  of 
ecmrse,  become  unlawful  by  reason  of  the  mala  fides  of  the 
parties  subsequent  to  the  marriage. 

'Hl'uneo   v.    l>e  Cuneo    (Tex.  Civ. 
App.)  59  S.  W.  284. 
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RIGHTS   AND   LIABILITIES    IN   GENERAL. 
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mon Law. 
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§  28.  Wife's  Domicil. 

§  29.  Husband  must  Support  the 
Wife. 

§  30.  His  Autliority  over  Her  Per- 
bon. 

§31.  W'hen  He  has  Abandoned  Her 
or  is  Insane. 

f(  32.  Married  Women  as  Agents, 
Trustees,  etc. 
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fice. 
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§  20.  Hnsband  and  Wife,  their  Eelation  by  Nature. 

Through  the  pages  of  profane  and  Bible  history  we  find  that 
mankind  has  always  existed  in  families.  It  is  God's  special  and 
favorite  plan  for  the  promotion  of  the  well  lx?ing,  peace,  and 
comfort  of  man,  and  the  protection  and  happiness  of  woman. 
Male  and  female  created  he  them.  And  this  distinction  in  sex 
bespeaks  marriage,  procreation,  and  the  consequent  family  rela- 
tions. In  all  God's  laws  there  is  order,  and  nowhere  in  nature 
is  this  more  fully  exemplified  than  in  the  family  affairs  of  his 
creatures.  Man  physically  strong,  courageous,  bold,  capable  of 
planning,  providing,  and  protecting;  woman  delicate,  affection- 
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ate,  confiding,  dependent ;  the  one  a  bom  ruler,  the  other  a  help- 
meet ;  the  former  the  natural  head  of  the  family,  whose  right  is 
to  govern  and  whose  duty  is  to  provide ;  the  latter  a  dependent, 
whose  right  is  maintenance  and  protection,  and  whose  duty  is 
obedience  and  love.  Xor  does  this  view  minify  woman.  The 
laws  of  all  civilized  nations  governing  the  conjugal  rights  are 
grounded  upon  this  basal  thef)ry,  and  are  right  or  wrong,  only  as 
they  approximate  to,  or  recede  from,  the  true  spirit  of  this  nat- 
ural relation. 

§  21.  At  Common  Law. 

The  rule  of  the  common  law^  with  reference  to  the  wife's  rights 
and  disabilities  is  familiar  to  every  lawyer.  Her  entire  legal 
existence  was  completely  merged  in  that  of  her  husband.  They 
were  in  law  one,  and  that  one  the  husband.  Her  separate  ex- 
istence and  identity  as  a  distinct  person  was  suspended  during 
coverture,  or  incorporated  in  that  of  her  husband  under  whose 
protection  she  perfonned  everything.  By  her  marriage  all  her 
rights  to  personal  property  vested  in  him  absolutely,  and  a  free- 
Jiold  estate  in  her  realty  continuing  during  their  joint  lives,  and 
by  possibility  during  his  life  should  he  survive.  She  was  in- 
capable of  contracting  or  acting  as  a  feme  sole,  and  of  suing  or 
l)eing  sued  as  such.  The  husband  could  not  grant  anything  to 
his  wife,  or  enter  into  any  covenant  \vith  her,  for  that  would 
admit  her  separate  and  distinct  existence.  Xor  could  she  bind 
him  by  any  contract,  or  incur  any  debt,  without  his  consent, 
with  certain  exceptions  in  w^hich  there  w^as  a  legal  implication 
of  her  authority  to  act  as  his  agent,  and  of  his  liability  to  pay 
for  necessaries.  But  in  equity  her  individuality  was  recog- 
nized, and  her  capacity  to  liold  a  separate  estate,  with  the  inci- 
dental powers  of  control,  management,  and  disposition  admit- 
ted, in  the  same  manner  as  though  she  w^re  sole. 

§  22.  Spanish  Law  of  Marital  Eights. 

There  is  a  very  marked  distinction  between  the  rule  of  the 
connnon  law  and  that  of  the  Spanisli  law,  upon  the  question  of 
marital  rights.  The  latter  looked  upon  tlie  marriage  union  as  a 
species  of  partnership  in  which  each  might  own  and  control  a 
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separate  estate  as  well  as  a  common  interest  in  a  common  fund, 
and  accorded  many  privileges  and  rights  to  the  wife,  that  were 
unknown  to  the  common  law,  and  diametrically  opposed  to  its 
principles.  The  one  proceeded  upon  the  theory  of  the  merger 
of  the  wife's  individuality  in  that  of  her  husband  and  her  con- 
sequent inability  to  own  and  control  a  separate  estate,  while  the 
other  recognized  her  separate  existence,  and  graciously  permit- 
ted her  much  the  same  rights  and  privileges  in  that  particular 
as  were  accorded  her  husband.  He  was  the  head  of  the  family, 
and  was  compelled  to  provide  for  its  wants;  the  wife  obeyed 
him,  and  resided  where  he  thought  proper.  He  administered 
in  his  o\^Ti  name  all  her  property,  and  exercised  all  her  civil 
actions,  made  her  contracts,  accepted  or  renounced  all  her  in- 
heritances or  donations ;  freely  alienated  his  own  property  and 
the  community,  provided  it  was  without  the  intention  of  injuring 
his  wife.  She  might  exercise  these  powers  herself  by  the  hus- 
band's special  pennission,  or  by  the  authority  of  the  court  in 
a  case  where  he  wrongfully  denied  such  permission,  or  was  ab- 
sent and  delay  was  thought  to  be  dangerous.^  Ganancial  goods, 
or  such  as  were  acquired  by  either  of  the  spouses,  by  labor  or  in- 
dustry, went  into  the  stock  of  common  property ;  so  of  the  rents 
and  fruits  of  such  goods  as  either  brought  into  the  marriage ;  and 
the  husband  alone  had  authority  to  alienate  them  without  con- 
sent of  the  wife.^  Her  right  to  such  property  was  equal  to  that 
of  her  husband,  but  during  his  presence  he  had  the  right  of  ad- 
ministration subject  to  the  trust  in  her  favor,  and  he  could  make 
no  disposition  thereof  in  fraud  of  her  rights.  Her  rights  in 
such  property  were  the  equivalent  of  his,  the  only  distinction  be- 
ing, that  during  coverture  her  rights  were  passive,  his  active. 
Wliile  he  enjoyed  these  rights,  he  was  subject  to  the  correspond- 
ing duty  of  maintaining  his  wife  and  family  out  of  this  prop- 
erty.' The  wife  could  not,  without  the  consent  of  her  husband, 
renounce  any  inheritance,  or  accept  it  unless  with  an  inventory.'* 
The  wife's  separate  estate  consisted  of  whatever  estate  she  might 
possess  at  the  time  of  the  marriage,  and  was  known  as  parapher- 
nales ;  of  the  portion,  or  dower,  which  was  a  kind  of  gift  by  the 

'Schmidt's  Civil  Law,  arts.  36-42.  'Wiight  v.  Hays,  10  Tex.  130. 

'Say.  Ear.  L.  of  Tex.  art.  118.  ^Schmidt's  Civil  Law,  art.  1275. 
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\vifc  or  someone  for  h^r  to  the  husband  to  enable  him  to  bear  the 
charges  of  matrimony ;  of  marriage  gifts ;  and  of  the  gifts  of  the 
husband  to  the  wife  of  what  was  known  as  the  arra.*^  For  the 
return  of  the  paraphernal  property  as  well  as  the  portion,  all  the 
property  of  the  husband  was  subject  to  a  lien  by  operation  of 
law.  The  arra  was  the  separate  property  of  the  wife,  and 
passed  to  her  heirs.®  The  administration  of  the  wife's  para- 
phernales  belonged  to  the  wife  unless  it  was  expressly  conferred 
upon  the  husband,  yet  she  could  neither  alienate  it  nor  appear 
in  court  concerning  it,  without  her  husband's  consent.  "If  the 
administration  was  conferred  upon  the  husband,  it  was  consid- 
ered as  an  increase  of  the  portion  or  dower,  and  was  subject  to 
the  same  rules.     Its  increase  or  deterioration  belonged  to  her.^ 

§  23.  Constitntional  Provisions. 

In  the  Constitution  of  the  Republic®  is  found  the  following 
provision  for  the  introduction  of  the  rules  of  the  conmion  law  as 
the  rule  of  decision  in  our  Republic:  "The  Congress  shall,  as 
early  as  practicable,  introduce  by  statute  the  common  law  of 
England,  with  such  modifications  as  our  circumstances  in  their 
judgment  may  require;  and  in  all  criminal  cases  the  conmion 
law  shall  be  the  rule  of  decision."  And  in  the  Constitution  of 
the  stat€  adopted  in  1845,  provision  is  made  for  the  passage  of 
laws  more  clearly  defining  the  rights  of  married  women,  in  the 
following :  "All  property,  both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  marriage,  and  that  acquired  aft- 
erward by  gift,  devise,  or  descent,  shall  be  her  separate  proper- 
ty ;  and  laws  shall  be  passed  more  clearly  defining  the  rights  in 
relation,  as  well  to  her  separate  property,  as  that  held  in  common 
w^ith  her  husband.  Laws  shall  also  be  passed  providing  for  the 
registration  of  the  wife's  separate  property."®  The  rights  of 
married  women  to  their  separate  property,  real  and  personal, 
and  the  increase  of  the  same,  shall  be  protected  by  law;  and 
married  women,  infants,  and  insane  persons  shall  not  be  barred 

'Say.  Ear.  L.  of  Tex.  art.  119.  'Art.  4,  §  13.  Pas.  Dig.  p.  34. 

•Ibid.  "Const.  1845,  art.  7,  §  19;  ConsU. 

'Schmidt's  Civil  Law,  arts.  366-  1861  and  1866,  art.  7,  §  19. 
370. 
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of  their  rights  of  property  by  adverse  possession,  or  law  of  limi- 
tation of  less  than  seven  vears  from  and  after  the  removal  of 
each  and  all  of  their  respective  legal  disabilities.^^ 

The  Constitution  of  1876  contains  the  same  provisions  as  do 
those  of  lS4r>,  18G1,  and  1806,  above  quoted.*^ 

§  24.  Act  of  1840  Adopting  the  Common  Law. 

''The  common  law  of  England  (so  far  as  it  is  not  inconsistent 
with  the  Constitution  or  the  acts  of  Congress  now  in  force)  shall, 
together  with  such  acts,  be  the  rule  of  decision  in  this  Republic, 
and  shall  continue  in  full  force  until  altered  or  repealed  by 
Congress."^*  And  the  same  act  contains  provisions  concerning 
the  separate  property  of  the  wife,  the  community  property,  mar- 
riage contracts,  etc.,  etc.,  all  of  which  will  be  noticed  in  their 
appropriate  places. 

§  25.  Policy  of  Our  Laws. 

From  an  examination  of  the  preceding  provisions  and  acts, 
it  will  be  observed  that  it  was  evidentlv  not  the  intention  of  the 
framers  of  our  laws  to  adopt,  along  with  the  body  of  the  com- 
mon law,  its  rules  with  reference  to  marital  rights ;  but  rather, 
with  some  changes  and  modifications,  to  preserve  the  Spanish- 
law  rule;  to  steer  clear  of  the  conflicting  rules  of  the  common 
law  and  equity, — the  one  denying,  and  the  other  recognizing,  the 
separate  and  distinct  legal  existence  of  the  wife,  and  to  adopt 
emphatically  the  doctrine  of  coequality  of  the  husband  and  wife 
so  far  as  individual  property  rights  are  concerned.  It  views  the 
matrimonial  union  as  a  species  of  partnership,  in  which  each 
may  have  separate  estates  as  well  as  a  common  interest  in  the 
common  gains  and  acquisitions.^^  It  has  taken  a  long  stride 
toward  the  emancipation  of  woman  from  a  condition  which  ad- 
vanced thinkers  now  consider  little  less  than  slaverv.  The  fool- 
ish  fiction  that  her  existence  is  merged  in  that  of  her  husband 
has  given  way  to  the  more  enlightened  recognition  of  her  iden- 

'•Const.  1869,  art.  12,  S  14.  "Cartwright  v.  Hollis,  5  Tex.  152. 

"Const.  1876,  art.  16,  i  15. 
«^ay.  Ear.    L.   of  Tex.   art.  707; 
Rev.  Stat.  art.  3258. 
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tity  as  an  individual,  and  her  consequent  capacity  to  own  prop- 
erty, to  make  contracts,  and  to  sue  and  be  sued.  Yet,  as  though 
fearing  serious  consetjuences  of  much  moment,  it  has  not  alto- 
gether removed  her  fetters,  but  is  slowly,  yet  surely,  tending, 
through  the  course  of  legislative  acts  and  judicial  interpreta- 
tions, toward  the  enlargement  of  her  rights  and  powers,  which 
will  in  time  culminate  in  a  proper  recognition  of  all  her  civil 
rights.  It  is  gratifying  to  notice  that  the  trend  of  our  course  is 
toward  enlargement,  rather  than  retrenchment,  in  this  direction. 
As  a  result  of  the  qualified  adoption  of  the  connnon  law  in 
the  manner  above  indicated,  and  of  the  retention  upon  the  mari- 
tal relation  of  the  features  of  the  Spanish  law,  our  system  may 
wtU  be  denominated  a  blended  system  affording  to  the  wife  the 
privileges  of  the  Spanish  law,  and  at  the  same  time  extending 
to  her  the  protections  afforded  by  the  common  law.  We  now 
recognize  lier  right  to  o\\ii  property,  to  convey  it,  to  make  con- 
tracts, to  sue  and  be  sued,  in  a  limited  sense  it  is  true,  yet  indicat- 
ing a  recognition  that  her  civil  rights  are  equal  to  those  of  her 
husband,  and  that  the  matter  of  exercising  those  rights  should 
be  determined  by  those  who  are  alone  interested. 

§  26.  Law  Governing  Prior  to  1840. 

Before  the  adoption  of  the  common  law  it  was  but  natural 
that  questions  of  law  concerning  the  rights  of  married  persons, 
and  marriage  and  incidental  questions  of  property  rights,  should 
be  governed  largely  by  the  Spanish  law  as  in  force  in  Mexico.^* 

§  27.  Eights  of  Persons  Harried  Elsewhere. 

It  matters  not  that  the  marriage  is  solemnized  in  a  foreign 
state,  the  marital  rights  of  the  parties  to  the  property  acquired 
in  this  state  are  the  same  as  though  it  were  solemnized  here. 
The  statute  so  declares/*^  and  our  courts  have  unifonnlv  so 
held.^®  It  is  a  generally  accepted  doctrine  that  the  law  of  the 
matrimonial  domicil  governs  the  rights  of  married  persons, 
where  there  is  no  express  nuptial  contract ;  but  even  where  there 
is  such  a  contract  it  cannot  be  held  to  fix  the  rights  of  the  par- 

"Smith  V.  Smith,  1  Tex.  621.  "Castro  v.  lilies,  22  Tex.  479. 

»^Rev.  Stat.  art.  2975. 
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ties  in  another  jurisdiction,  unless  made  with  special  reference 
thereto,  to  property  acquired  after  their  domiciliating  in  that 
other  jurisdiction.^^  Nuptial  contracts  might  be  so  made  as  to 
indicate  an  intention  to  embrace  future  acquisitions,  and  with 
reference  to  a  change  of  domicil,  in  which  case  the  rule  would 
be  diflFerent,  and  the  contract  would  govern  the  marital  rights 
of  the  parties ;  but  not  of  third  parties  who  acquired  rights  with- 
out notice  of  such  contract^®  And  where  the  rights  of  mar- 
ried persons  in  property  are  fixed  by  the  law  of  any  other  state, 
those  rights  are  not  disturbed  by  a  change  of  domicil  and  re- 
moval of  the  property  to  this  state,  nor  by  a  sale  and  investment 
of  the  proceeds.^®  But  where  property  was  acquired  by  the 
wife  while  in  the  course  of  migration  with  her  husband  to  this 
state  it  was  held  that  her  right  to  the  property  would  be  governed 
by  the  laws  of  this  state,  it  being  the  intended  domicil.** 


§  28.  Wife's  Domicil. 

The  matrimonial  domicil  is  where  the  husband  resided  at  the 
time  of  the  marriage  f^  but  if  the  parties  had,  at  the  time  of  the 
celebration  of  their  marriage,  an  intention  of  an  inunediate  re- 
moval to  another  state,  that  latter  state  would  be  the  place  of  their 
domicil.**  The  doctrine  of  the  domicil  of  the  wife,  or  of  the 
family  drawing  to  it  that  of  the  husband  has  never  been  recog- 
nized as  the  law  of  this  state.*'  It  is  the  general  rule  that  the 
domicil  of  the  husband  is  the  domicil  of  the  wife.**  Her  domi- 
cil is  drawn  to,  and  follows,  his,  and  he  has  the  right  to  select 
it  ;**  and  when  selected  by  him  it  is  her  duty  to  follow,  and  her 


'^Castro  V.  IHies,  22  Tex.  479. 

"Ibid.;  See  Hall  v.  Harris,  11  Tex. 
300. 

'•Hill  V.  McDermot,  Dallam  (Tex.) 
419:  Mclntyre  v.  Chappell,  4  Tex. 
187;  Love  v.  Robertson,  7  Tex.  (J; 
Chappell  V.  Mclntyre,  9  Tex.  161 ; 
Hall  V.  Harris,  11  Tex.  300;  Rose  v. 
Houston,  11  Tex.  324;  Keyser  v. 
Pilgrim,  25  Tex.  Supp.  217. 

*SUte  V.  Barrow,  14  Tex.  179. 
See  Conflict  of  Laws,  post,  %  34; 
Marriage  Settlement,  post,  chap. 
xvi. 
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•'State  V.  Barrow,  14  Tex.  179. 

"Republic  v.  Skidmore,  2  Tex. 
261 :  Babb  v.  Carroll,  21  Tex.  765. 

=*Ru8ftell  V.  Randolph,  11  Tex.  460; 
Meyer  v.  Claus,  15  Tex.  616;  I^cey 
V.  Clements,  36  Tex.  661;  Ibid.  51 
Tex.  150;  Henderson  v. .  Ford,  46 
Tex.  627 ;  Republic  v.  Young,  Dallam 
(Tex.)  464. 

"Haymond  v.  Haymond,  74  Tex. 
414,  12  S.  W.  90;  Mitchell  v.  Nix,  1 
Posey,  Unrep.  Cas.  (Tex.)   126. 
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refn^stl  without  sufficient  excuse  amounts  to  desertion.^*  This 
jir^wer  of  the  hu.sband  to  select  the  domicil  is  no^  however,  an  ar- 
bitrary- one,  but  due  regard  is  to  be  had  to  the  wife's  health,  com- 
fort, reputation,  etc.** 

By  Federal  statute,  since  1S55,  any  woman  who  might  her- 
self be  lawfully  eligible  to  naturalization,  and  was  then  or  who 
might  thereafter  be  married  to  a  citizen  of  the  United  Stales, 
shall  be  deemed  a  citizen.**" 

§  29.  Hiuband  must  Support  the  Wife. 

It  is  a  man*s  le^l,  as  well  as  moral,  duty  to  support  his  wife ; 
and  in  the  sense  that  his  property  is  liable  for  such  support,  he 
may  be  compelled  to  do  so.  The  common  fund  belonging  to  him- 
self and  wife  may  be  the  primary  fund  out  of  which  such  sup- 
port is  to  come,  yet  it  is  not  to  that  alone  he  must  resort.  He 
must  support  her  from  his  own  property  as  well.  It  is  not  prop- 
er for  him  to  resort  to  her  property  for  this  support,  as  that 
would  not  be  support  by  him  but  by  her.  He  should  support 
her  in  that  style,  and  furnish  her  with  such  things,  as  are  suited 
to  her  station  in  societv  and  the  condition  of  his  estate.*®  But 
he  cannot  be  compelled  to  support  her  at  any  other  place  than  at 
the  home  he  has  provided  for  her,  unless  he  be  guilty  of  cruelty 
or  other  conduct  such  as  to  justify  her  in  withdrawing 
from  him.'^  Where  the  wife  has  a  separate  estate  in  lands 
the  statute  affords  a  method  of  compelling  a  support  in  a  proper 
case.  It  provides  that,  "should  the  husband  fail  or  refuse  to 
support  his  wife  from  the  proceeds  of  the  lands  she  may  have, 
or  fail  to  educate  her  children  as  the  fortune  of  the  wife  would 
justify,  she  may,  in  either  case,  complain  to  the  county  court, 
which,  upon  satisfactory  proof,  shall  decree  that  so  much  of  such 
proceeds  shall  be  paid  to  the  wife  for  the  support  of  herself  and 
for  the  nurture  and  education  of  her  children  as  the  court  mav 
deem  necessary."^*  Xor  is  the  wife  eonfineil  to  this  remedy; 
she  may,  as  will  be  seen  later,  herself  contract  for  all  necessaries, 

"Tif.  Dom.  Rel.  34.  Shanks  v.  Dupont,  3  Pet.  242,  7  L. 

=^Hayinond   v.  Haymond,  74  Tex.  ed.  666. 
414,  12  S.  W.  90.  *Hlaok  v.  Bryan.  18  Tex.  453. 

•10     Stat,    at    L.    604;   Kelly     v.  ""Mor^'an  v.  HugheR,  20  Tex.  142. 

Owen,  7  Wall.   490,    19   L.   ed.  283;  »Rev.  SUit.  art.  2972. 
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and  pledge  the  credit  of  her  husband  therefor.**^  He  has  no 
right  to  resort  to  her  property  for  the  means  of  support,  and  can- 
not charge  it  for  such  purpose.^^ 

The  wife's  right  to  a  support  from  her  husband  continues,  too, 
so  long  as  the  relation  of  husband  and  wife  continues,  and  is  not 
lost  by  his  abandoning  her,  where  she  has  not  by  her  own  wrong 
forfeited  such  right.^* 

§  30.  His  Anthority  over  Her  Person. 

The  common  law  formerly  gave  the  husband  the  right  over 
the  wife  of  moderate  correction ;  but  no  such  right  is  recognized 
in  this  state.  His  authority  over  her  does  not  extend  to  the 
inflicting  of  corporal  punishment,  and  any  violence  upon  her, 
except  in  cases  of  self-defense,  or  in  the  prevention  of  her  un- 
warrantable interference  in  the  exercise  of  his  parental  author- 
ity, would  be  illegal,  and  punishable  as  an  offense.^^  Such 
treatment  by  the  husband,  not  only  renders  him  guilty  of  an  of- 
fense, but  is  ground  in  favor  of  the  w^ife  for  a  divorce. 

§  31.  When  He  has  Abandoned  Her  or  is  Insane. 

To  the  general  rule  that  the  husband  is  the  head  of  the  fam- 
ily, and  as  such  has  the  control  of  all  the  property,  there  are  cer- 
tain well-defined  exceptions.  Where  he  is  in  any  way  incapac- 
itated from  performing  this  duty,  it  is  but  natural  that  the  same 
should  fall  upon  some  other  person,  and  the  law  recognizes  the 
right  of  the  wife,  whose  interest  in  their  property  and  children 
is  coequal  with  that  of  her  husband,  to  assume  that  duty.  It  is 
plain  that  if  the  husband  voluntarily  deserts  his  family  he  can- 
not exercise  the  functions  of  head  of  the  family,  and  it  is  equally 
plain  that  where  his  absence  is  not  voluntary,  as  by  confinement 
in  prison,  his  inability  is  equally  great.  In  sucli  eases,  from 
necessity,  the  wife  becomes  the  head  of  the  family  to  control  the 


"See  Contracts,  post,  |i  50-56.  v.  Floyd   (Tex.  Civ.  App.)   21  S.  W. 

"Callahan  v.  Patterson,  4  Tex.  61 ; 
Magee  v.  White,  23  Tex.  180. 
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domestic  affairs,  make  its  contracts  and  conveyances,  and  to 
transact  its  business  generally.**  Upon  this  principle  it  was 
decided  in  Forbes  v.  Moore,  32  Tex.  196,  that  the  wife  would 
have  the  right  during  the  insanity  of  her  husband  to  assume  con- 
trol and  dispose  of,  not  only  her  separate  property,  but  the  com- 
munity, and  also  so  much  of  her  husband's  separate  property  as 
would  be  necessary  for  the  support  of  herself  and  family ;  and 
again  intimated  in  Cason  v.  Laney  (Tex.  Civ.  App.)  27  S.  W. 
420,  that  she  would  probably  have  no  authority  to  dispose 
of  any  more  of  the  community  property,  or  of  her  husband's 
property,  than  was  sufficient  to  supply  the  wants  of  herself  and 
family.  But  this  is  not  now  the  law,  for  statutes  have  been  in- 
terposed,^^ which  authorize  the  appointment  of  a  guardian  in 
such  cases,  and  if  anv  resort  bv  the  wife  be  had  to  the  husband's 
separate  property,  or  to  the  community  property,  such  resort 
must  be  through  our  probate  court.*®  The  same  is  true  of  her 
suit  for  the  recovery  of  commimity  property.  It  should  be 
maintained  by  the  guardian  of  her  insane  husband.**  If,  im- 
der  the  statute  regulating  such  matters,  no  administration  was 
authorized,  then  the  community  property  passes  to  tte  sane  wife, 
and  she  may,  of  course,  do  with  it  as  she  pleases.*^ 

§  32.  Harried  Women  as  Agents,  Trustees,  etc. 

There  is  nothing  in  our  laws  which  incapacitates  a  married 
woman  from  acting  in  representative  capacities,  such  as  agent, 
trustee,  executrix,  or  guardian.  Certain  powers  are  denied  her, 
not  because  she  has  no  separate  identity,  but  because  of  the  hus- 
band's supposed  superior  right  to  exercise  them  during  cover- 
ture. If  she  be  authorized  then,  she  may  represent  another  as 
agent  or  trustee.  She  is  frequently  the  agent  of  her  husband, 
either  expressly  or  impliedly.  Her  ordinary  purchases  in  the 
details  of  her  domestic  affairs  furnish  familiar  illustrations. 
When  acting  as  agent  she,  of  course,  binds  her  principal,  but, 
unlike  other  agents,  she  cannot  bind  herself.     The  question  is 

^Posty  S  51.  "Texas  &  P.  R.  Co.  v.  Bailey,  83 

"Rev.  Stat.  art.  2735.  Tex.  19,  18  S.  W.  481. 

"Heidenheimer  v.  Thomas,  63  Tex.  *»See  post,  §§  118,  119. 
287. 
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not  free  from  embarrassment.  While  in  the  sense  that  she  may 
bind  her  principal  she  may  be  an  agent,  yet  she  may  not  be  an 
agent  in  the  sense  that  she  may  make  a  contract  of  agency  such 
as  will  entitle  her  to  an  enforcement  or  make  her  liable  for  a 
noncompliance;  for  as  her  time  is  her  husband's  he  alone,  as 
agent  of  the  conununity,  is  authorized  to  contract  concerning  it, 
or  to  sue  for  her  remuneration  for  services,  even  if  contracted 
by  his  consent.  And  if  she  accept  employment  with  her  hus- 
band's consent  the  contract  is  his,  and  not  hers.  But,  so  far  as 
the  business  of  her  principal  and  the  interests  of  third  persons 
dealing  with  her  are  concerned,  she  may  do  all  things  necessary 
in  the  prosecution  of  the  business,  or  the  execution  of  the  trust, 
as  though  she  were  sole.  Her  husband's  joinder  or  assent  are 
not  necessary  to  the  validity  of  her  acts.  He  has  no  substantial 
rights  in  property  to  which  she  holds  only  the  bare  legal  title.*^ 

§  33.  Suffrage ;  Holding  Public  Office. 

Only  male  persons,  subject  to  none  of  the  disqualifications 
named  by  law,  are  authorized  to  exercise  the  right  of  suffrage. 
This  as  a  disability  is  not  peculiar  to  married  women. 

Akin  to  the  questions  discussed  in  the  preceding  section  is 
the  right  of  a  married  woman  to  hold  a  public  office.  There  is 
nothing  in  our  constitutions  or  statutes,  so  far  as  the  writer  has 
observed,  which  in  any  way  prohibits  women  generally  from 
holding  any  elective  or  appointive  office  within  this  state,  save, 
possibly,  membership  in  the  two  branches  of  the  legislature, 
where  one  of  the  requirements  is  that  members  shall  be  qualified 
electors.*^  The  use  of  the  words  ^Tie"  and  ^Tiis,"  in  connection 
with  the  provisions  and  acts  concerning  such  officers,  is  in  a  gen- 
eric sense,  and  includes  females  as  well  as  males.**  The  only 
general  provision  concerning  the  qualifications  of  officers  is  to  be 
found  in  article  1810a  of  the  Revised  Statutes,**  and  is  merely 
a  residence  qualification.  Marriage  would  not  incapacitate  a 
woman  from  holding  official  position  if  she  was  otherwise  eligi- 

^'Stewart,  Mar.  &  Div.    482.     See      ter,  137  Mo.  636,  38  L.  R.  A.  208,  39 
Ouardianships,  poHt,  chap.  xii.  S.  W.  270. 

"Const,  art.  3,  S§  6,  7.  **Con8t.  art.  16,  §  14. 

•See'  State  ex  rel.  Crow  v.  Hostet- 
M.  W.— 3. 
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ble.     But  her  inability  to  contract  might  prevent  her  becoming 
liable  upon  an  official  bond,  where  one  is  required* 

§  34.  Conflict  of  Laws  Generally. 

Every  state  has  the  right  to  determine  for  itself  the  rights  and 
conditions  of  persons  and  things  within  its  borders,  and  it  is 
only  by  comity  that  it  allows  such  rights  and  conditions  to  be  de- 
termined by  other  jurisdictions  or  affected  by  their  laws.  More 
will  be  seen  of  this  in  subsequent  sections,  but  it  is  here  proper 
to  notice  a  few  of  the  general  principles  applicable.  Courts  do 
not  take  judicial  notice  of  the  laws  of  another  state,  hence,  where 
they  become  material,  they  should  be  alleged  and  proved.**^  If 
not  done  the  presimiption  is  that  the  law  of  such  other  state  is  the 
same  as  ours.*®  Generally  the  law  of  the  matrimonial  domicil 
governs  the  status  of  the  parties,  the  legitimacy  of  their  children, 
and  their  property  rights  in  movables.  This  matrimonial  domi- 
cil may  be  the  place  of  the  husband's  actual  residence  at  the  time 
of  marriage,  the  intended  residence  of  the  parties  at  such  time, 
or  it  may  be  the  new  residence  acquired  after  marriage.  The 
residence  of  the  wife  at  or  prior  to  her  marriage  has  little  or 
nothing  to  do  with  the  question,  as  we  have  seen  that  her  domicil 
is  drawn  to  that  of  her  husband.  As  to  immovables,  the  law  of 
the  state  where  the  same  are  situated  will  govern.*^  All  trans- 
actions affecting  such  immovables,  such  as  contracts,  convey- 
ances, or  wills,  must  be  in  accordance  with  the  laws  of  the  place 
where  such  property  is  situated,  no  matter  how  different  they 
may  be  from  the  laws  of  the  matrimonial  domicil.  And 
whether  property  is  movable  or  immovable  will  also  depend  up- 
on the  law  of  the  state  where  situated.*®  While  the  personal 
status  of  parties  is  determined  by  the  law  of  the  matrimonial 
domicil,  yet  the  personal  acts,  as  the  wife's  contracts,  and  crimes, 
are  governed  by  the  law  where  done  or  committed.  Whatever 
may  be  the  rights  of  a  married  woman,  in  enforcing  them,  she 

•Tompkins   v.    Williams,    7    Tex.  modification  of    this    rule.     Clardy 

Civ.  App.  602,  25  S.  W.  158.  v.  Wilson  (Tex.  Civ.  App.)  58  S.  W. 

**Blethen    v.    Bonner     (Tex.    Civ.  52. 

App.)   52  S.  W.  571.  But  see  Mexi-  ^'Castro  v.  lilies.  22  Tex.  479. 

can  C.  R.  Co.  v.  Goodman,   20    Tex.  *^Xe\vcomor   v.   Orem,  2    Md.  207, 

Civ.  App.  109,  48  S.  W.  778,  for  a  56  Am.  Dec.  297. 
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will  be  governed  in  matters  of  procedure,  the  introduction  of 
evidence  and  the  like,  by  the  law  of  the  forum.**  With  respect 
to  inunovables,  the  capacity  to  will,  the  power  to  dispose  of  the 
property  willed,  as  well  as  the  form  and  execution  of  the  same 
generally,  will  be  governed  by  the  law  of  the  place  where  situ- 
ated ;  and  as  to  movables,  by  the  law  of  actual  matrimonial 
domicil.*® 

•Stewart,  Hus.  &  Wife,  S  35.  ""Ibid.  §  36. 
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sion  of  Her  Property. 

§  35.  In  General. 

The  husband  may  be  appointed  as  the  wife's  agent ;  he  is  not 
necessarily  such.  It  cannot  be  presumed  that  because  he  is  her 
husband  he  is  likewise  her  agent,  for  this  relation  of  principal 
and  agent  is  one  of  fact  to  be  proved,  and  not  presumed.*  He 
has  no  authority  to  act  for  her  in  such  maimer  as  to  bind  her  sep- 
arate interests,  unless  he  is  expressly  or  impliedly  authorized  to 
do  sOj  and  there  is  with  us  no  implication  of  law  that  he  is  so 
authorized  in  fact.*  TNTiere  he  is  authorized  to  act  for  her  their 
transactions  and  mutual  powers  and  rights  are  governed  by  the 
law  as  ordinarily  applicable  to  principal  and  agent,  except  as 
may  hereafter  be  explained.  His  authority  as  her  agent  in  fact 
niav  bf  revoked  in  the  usual  wavs,  such  as  a  withdrawal  of  her 
permission,  or  by  her  death  and  the  like. 

In  the  very  nature  of  things,  slight  proof  would  be  sufficient 
to  establish  between  the  husband  and  wife  the  further  relation 
of  principal  and  agent.  In  more  than  one  of  the  states  this  is 
implied  as  matter  of  law.^  But  until  such  fact  of  agency  is  es- 
tablished in  some  satisfactory  way,  those  desiring  to  affect  the 
wife  individually  or  her  estate  must  deal  with  her  individually 
in  the  manner  pointed  out  by  law,  and  not  with  her  husband, 
except  in  the  matter  of  exercising  his  statutory  right  of  control 
over  her  separate  property.     So   that,  it   follows  that  a  notice, 

^Mafjee  v.  White,  23  Tex.  180.  Toledo.  W.  A  W.  R.  Co.  v.  Brooks, 

'Etheridge  v.   Price,  73  Tex.  597,  81  111.   293;  American   Exp.   Co.   ▼. 

II  S.  W.  1039.  Lankford  (Ind.  Terr.)  39  S.  W.  817. 
*Mobley  v.  Leopbart,  47  Ala.  257; 
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where  necessary  to  the  wife,  would  not  be  such  if  given  to  her 
husband.  Payment  to  liim  of  money  owing  to  her  would  be  sat- 
isfaction for  reasons  hereafter  given. 

The  law  constitutes  him  her  agent  for  certain  purposes,  as 
will  be  immediately  noticed,  and  her  consent  or  authority  in 
such  transactions  is  not  essential  to  the  validity  of  his  acts,  or 
necessary  to  the  exercise  of  his  power. 

§  36.  To  Manage  Her  Separate  Property. 

The  husband  during  marriage  has  the  sole  management  of  the 
wife's  separate  property,*  as  well  as  her  interest  in  the  commu- 
nity property.  But  as  to  the  separate  property  tMs  authority 
extends  no  farther  than  to  the  possession,  management,  and  con- 
trol of  it.  To  these,  he  has  a  right,  not  only  superior  to  strang- 
ers, but  to  the  rights  of  his  wife  as  well.  It  is  a  right  conferred 
by  law,  and  not  by  her  authority  or  consent,  and  may  in  point  of 
fact  be  contrary  to  her  wishes.  He  is  entitled  to  take  possession 
and  control  of  her  property  wherever  found,  and  she  herself  can- 
not interfere  except  it  be  to  prevent  a  destruction  or  conversion 
of  it.  He  may  reduce  her  choses  in  action  to  possession  by  suit 
or  otherwise,  may  check  out  her  deposits  in  bank,^  receive  her 
rents,  collect  her  debts,®  and  to  this  end  may  restrain  a  third  per- 
son from  collecting,  or  in  any  manner  disposing  of,  her  notes," 
and  in  any  and  all  ways  deal  with  her  property  as  with  his  own, 
save  that  he  cannot  charge  or  convey  it.  His  statutory  right  to 
control  would  probably  authorize  him  to  hire  or  lease  her  prop- 
erty for  a  reasonable  time,  and  to  collect  the  hire  and  rents 
thereof,  as  he  is  entitled  to  this  use.  And  his  lease  thus  made 
would  be  enforceable  if  it  did  not  in  any  way  endanger  the  cor- 
pus of  her  property,  for  this  he  cannot  do  without  her  consent. 
By  marriage  she  loses  all  right  to  the  possession^  and  control  of 
her  property  except  by  the  permission  of  her  husband,  and  then 
it  is  his  control  through  her  as  agent,  revocable  at  any  time,  since 
they  cannot  by  mere  agreement  change  their  status  or  rights. 

Where  the  separate  property  of  a  married  woman  is  stolen, 

•Rev.  Stat.  art.  2967.  •Douglas  v.  Baker,  79  Tex.  499,  15 

Coleman  v.    First  Nat.   Bank,  17       S.  W.  801. 
Tex.  Civ.  .A  pp.  132,  43  S.  W.  938.  'Clay  v.  Power,  24  Tex.  304. 

'Brown  v.  Brown,  61  Tex.  56. 
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this  possession  of  the  husband  is  sufficient  to  support  an  allega- 
tion of  ownership  in  him;  or  the  indictment  may  charge  the 
ownership  in  the  wife.®'  But  it  does  not  follow  from  this  that 
in  such  criminal  pleadings  the  property  of  the  husband  may  be 
alleged  to  belong  to  the  wife,®"  for  in  the  former  case  the  posses- 
sion of  the  husband  is  the  necessary  result  of  our  legislation  up- 
on the  marital  rights, — the  wife  being  incapacitated  to  exercise 
an  exclusive  control, — whilst  in  the  latter,  the  wife  not  having  a 
control  over,  or  right  to  the  possession  of,  her  husband's  proper- 
ty, the  allegation  of  ownership  should  be  in  him. 

§  37.  To  Charge  or  Convey  Her  Separate  Property. 

But  this  power  to  control  does  not  go  to  the  extent  of  authoriz- 
ing the  husband  to  charge  or  encumber  the  wife's  property,  even 
in  contracts  concerning  such  property.  In  Adamson  v.  Shiel 
(Tex.  App.)  18  S.  W.  464,  Shiel  sued  Adamson  and  wife  to  re- 
cover a  sum  of  money  due  him  for  plastering  a  dwelling  house, 
the  separate  property  of  the  defendant  Mrs.  Adamson,  claiming 
that  one  Cook,  the  original  contractor  of  the  building,  had  been 
authorized  by  defendants  to  employ  any  whom  he  might  see  lit 
to  do  the  plastering,  and  that  Cook  had  employed  plaintiff. 
The  trial  court  charged  the  jury:  "If  you  believe  .  .  . 
that  .  .  .  Cook,  at  the  time  he.  made  the  contract  with 
plaintiff  for  the  plastering  of  the  house,  .  .  .  had  author- 
ity from  defendants,  or  either  of  them,  to  employ  plaintiff,  and 
to  make  the  contract  for  them,  and  to  bind  the  defendants  to  pay 
for  the  same,  then  it  will  be  your  duty  to  find  for  the  plaintiff 
against  both  defendants."  This  the  appellate  court  held  erro- 
neous, because  the  husband  could  not  authorize  Cook  to  employ 
the  plaintiff  to  plaster  the  house,  the  separate  property  of  the 
wife,  and  thereby  bind  her  and  her  separate  property,  imless  the 
same  was  done  with  her  knowledge,  and  by  her  authority  and 
consent. 

Nor  can  he  alienate  her  separate  property  or  any  part  of  it 
by  virtue  of  his  right  to  possess  and  control.     In  the  case  of  real 

"Code  Crim.  Proc.  art.  445. 
•"Lucas    V.    State.  3()    Tex.    Crim. 
Rep.  397,  37  S.  W.  427. 
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property  he  cannot,  even  if  she  authorize  him,  convey  it,  as  the 
law  expressly  provides  the  only  way  in  which  such  property  may 
be  conveyed.'  In  Smith  v.  Tripis,  2  Tex.  Civ.  App.  267,  21  S. 
W.  722,  Tripis  sued  Smith  and  wife  for  a  balance  due  him  as 
commissions  for  selling  real  estate  belonging  to  the  wife.  Mrs. 
Smith  pleaded  in  reconvention  for  $1,000  already  paid  to  plain- 
tiflF  by  her  husband  out  of  the  proceeds  of  said  land,  which  was 
her  separate  property.  She  alleged  the  want  of  authority  upon 
the  part  of  her  husband  to  make  the  contract  with  plaintiff  to  pay 
him  such  commissions,  denied  that  she  had  ever  consummated  the 
sale,  that  she  had  ever  recognized  the  plaintiff  as  her  agent  in 
the  sale  of  the  land,  and  that  she  had  ever  paid  or  agreed  to  pay 
plaintiff  any  sum  of  money  for  his  services,  etc.  It  was  held  that 
the  plea  showed  a  cause  of  action  in  her  favor.  The  husband  has 
no  authority  without  his  wife's  consent,  expressed  in  the  proper 
manner,  to  employ  services  which  are  even  necessary  to  the  pres- 
ervation, and  for  the  benefit,  of  her  separate  property,  and  to 
compensate  the  same  by  a  conveyance  of  a  portion  of  such  prop- 
erty being  realty.^^  In  the  case  cited  it  is  said:  "It  is  con- 
tended under  the  facts  that  Dr.  Owens,  by  reason  of  the  agency 
imposed  upon  him  by  law  concerning  the  separate  property  of 
his  wife,  had  the  authority  to  employ  Walker  in  his  capacity  as 
attorney  at  law,  to  find  the  instrument  executed  in  1838  by 
Slauter,  and  to  establish  the  title  of  Mrs.  Owens  thereunder; 
the  contention  being  that,  as  the  instrument  was  lost,  and  as  Mrs. 
Owens's  rights  in  the  premises  were  uncertain,  her  husband  with- 
out her  consent,  expressed  in  the  manner  required  by  law,  could 
make  a  valid  contract  binding  her  interest  in  the  property  con- 
veved  bv  the  instrrmient,  and  that  his  acts  in  this  direction  were 
for  the  preservation  and  benefit  of  her  separate  estate,  and  his 
conduct  in  this  matter  was  not  adverse  to  the  interest  of  his  wife. 
The  statute  undertakes  to  prescribe  the  power  of  the  husband, 
and  to  that  alone  must  he  look  for  his  authority  in  the  premises. 
.  .  .  And  the  rule  is  as  stated  in  Warren  v.  Smith,  44  Tex. 
245,  that  to  make  the  separate  property  of  the  wife  liable,  the 

•Post,  cliap.  VI;  Fisk  v.  Flores,  43      11  Tex.  Civ.  App.  284,  32  S.  W.  189, 
Tex.  340.  1057. 

**Owen  V.  New  York  &  T.  Land  Co. 
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contract  must  be  by  the  wife  herself,  or  by  her  authority ;  and 
the  effect  of  that  case  was  to  hold  that  the  husband  had  no  such 
agency  by  reason  of  his  power  to  manage  her  property."  Xor 
can  the  husband,  after  services  performed  for  the  benefit  of  the 
wife's  separate  property  under  a  contract  that  is  not  binding  up- 
on her,  ratify  such  contract  so  as  to  make  it  thus  binding.  He  is 
as  incapable  of  ratifying  as  of  making  in  the  first  place.^^  Xor 
is  her  separate  estate  equitably  chargeable  with  such  services  up- 
on the  theory  that  they  were  necessary.^*  She  alone  is  to  judge 
of  their  necessity ;  the  husband  is  not  so  authorized. 

So  of  her  personal  property^  He  cannot  alienate  or  charge 
it  without  her  consent.^ ^  A  negotiable  promissory  note  belong- 
ing to  the  wife  and  payable  to  her  or  her  order  cannot  be  trans- 
ferred by  her  husband  without  her  consent,  and  parties  having 
notice  of  her  right  would  acquire  no  title  thereto  by  such  unau- 
thorized act  of  her  husband.^*  His  power  to  manage  no  more 
authorizes  him  to  sell  her  personal  property  than  it  does  her  real 
property.  The  only  distinction  is  that  she  may  orally  consent 
to  his  sale  of  her  personalty,  whereas  she  cannot  with  reference 
to  her  realty. 

He  can  do  no  act  that  will  endanger  the  title  of  her  property, 
real  or  personal,^ ^  or  interfere  with  the  free  and  beneficial  use 
thereof,  for  it  may  not  always  be  his  to  administer.  Hence,  he 
has  no  authority  to  create  a  perpetual  easement  in  her  land  by  a 
conveyance  of  a  right  of  way  there  across  to  a  railway  com- 
pany.^® And  in  such  case  she  is  not  precluded  from  recovering 
her  property  for  the  reason  that  she  made  no  objection  to  the 
building  of  the  road,  nor  any  complaint  thereof  for  four  or  five 
years.^^  Xor  has  he  the  power,  without  her  consent,  to  make 
agreements  in  suits  pending,  by  which  her  rights  to  her  separate 

"Smith  V.  PoweU,  5  Tex.  Civ.  App.  "^IcKay  v.  TreadweU,  8  Tex.  176. 

373.  23  S.  W.  1109.  ^'Texas  Trunk  R.  Ck).  v.  HaU  (Tex. 

'-Ibid.  Civ.  App.)  24  S.  W.  324;  Texas  &  P. 

»=Theriiault  v.  Compere  (Tex.  Civ.  R.  Co.  v.  Durrett,  57  Tex.  48;  Gulf 

App.)  47  S.  W.  7.30.  C.  &  S.  F.  R.  Co.  v.  Donahoo,  59  Tex. 

"Hamilton  v.  Brooks,  51  Tex.  142;  128. 

Morris  v.  Edwards,  1  Tex.  App.  Civ.  "Texas  Tnmk  R.  Co.  v.  Hall  (Tex. 

Cas.  (While  &  W.)   §  548:  Kempner  Civ.  App.)  24  S.  \V.  324. 
V.  Comer,  73  Tex.  190,  11  S.  W.  194. 
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property  or  the   homestead  are  affected.     He  cannot  so  bind 
her.^» 

§  38.  His  Liability  for  Any  Conversion  of  Her  Property. 

''While  a  husband  does  not  here  hold  title  to  his  wife's  sepa- 
rate estate  in  trust  for  her,  as  he  is  held  to  do  in  England  and  in 
the  states  of  this  Union  generally,  when  a  conveyance  is  made 
to  a  wife  for  her  separate  use  and  benefit,  and  no  trustee  named, 
yet  it  does  not  follow  from  this  that  the  husband  is  not,  as  to  the 
wife's  separate  property,  essentially  a  trustee,  charged  with  du- 
ties, for  the  violation  of  which  any  estate  subject  to  the  payment 
uf  his  debts  will  be  liable.  A  person  is  said  to  be  a  trustee  in 
whom  a  power  over  property,  or  affecting  it,  vests  for  the  benefit 
of  another ;  and  a  person  having  such  pow-er  is  as  essentially  a 
tnistee  as  is  one  in  whom  the  title  to  the  property  which  he  has 
the  right  to  control  is  vested  for  the  benefit  of  another.  The 
husband  is  here  made  by  statute  the  trustee  for  the  wife,  with 
power  to  manage  and  control  her  separate  property ;  and  we  see 
no  reason  why  he  shall  not  be  held  to  the  duties  and  liabilities 
which  ordinarily  attach  to  that  relation.  So  long  as  he  manages 
the  separate  estate  of  his  wife  with  reasonable  care,  not  divert- 
ing it  from  the  purpose  for  which  the  law  places  it  in  his  hands 
and  control,  though  loss  may  result  from  his  management  he  is 
not  liable  therefor.  But  can  it  be  said  that  such  a  trustee  mav 
convert  the  separate  estate  of  the  wife  into  money  or  other  prop- 
erty, and  appropriate  that  to  the  benefit  of  himself,  or  to  the 
benefit  of  the  community,  and  not  be  liable  for  its  value  ?  If 
the  Avife's  separate  estate  consists  in  money  or  in  securities  which 
he  may  convert  into  money  legally,  may  he  pay  a  debt  of  his  own, 
for  which  the  wife's  separate  estate  is  in  no  way  liable,  with  it  ? 
May  he  mingle  such  separate  estate  with  funds  of 
his  own  or  of  the  community  so  that  it  cannot  be 
identified,  or  may  he  so  invest  it  in  property  in  his  own 
name  that  it  cannot  be  followed,  and  thereby  escape  liability  ? 
If  so,  the  separate  estate  of  a  married  woman,  notwithstanding 
the  solicitude  shown  by  the  legislature  to  protect  it,  has  no  pro- 

'*\VJnter  v.  Texas  T^nd  &  Loan  Co. 
(Tex.  Civ.  App.)   54  S.  W.  802. 
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tection  at  all,  and  the  husband,  whose  duty  it  is  to  preserve,  has 
the  unrestrained  power  to  destroy,  such  estate,  unless  it  consists 
in  such  things  as  the  husband  cannot  dispose  of  without  the 
wife's  consent,  in  which  case  the  wife  may  preserve  her  estate 
by  refusing  to  sell,  and  thus  keep  up  its  identity.  The  rule  is 
that  every  trustee  is  liable  for  the  diversion  of  a  trust  fund,  and 
upon  the  death  of  a  trustee  this  liability  rests  upon  his  legal  rep- 
resentative, and  must  be  satisfied  out  of  such  funds  in  his  hands 
as  are  subject  to  the  payment  of  the  claims  of  creditors  generally. 
That  the  husband  is  made  a  trustee  by  operation  of  law  does  not 
change  the  rule."^* 

The  relation  which  the  husband  occupies  to  the  property 
which  his  wife  brings  him  upon  marriage  bears  a  very  close  an- 
alogy to  the  relation  of  the  husband  to  the  wife's  dower  and  par- 
aphemals  under  the  civil  law,  where  she  did  not  retain  the  ad- 
ministration of  her  paraphernal  property.  There  it  was  the 
husband's  undertaking  to  restore  these  upon  the  happening  of  a 
variety  of  contingencies;  as,  if  the  marriage  be  declared  null 
and  void,  or  if  she  die  without  children  before  her  husband. 
And  if  the  husband  died  without  leaving  issue  of  the  marriage 
his  heirs  were  compelled  to  restore  them.  The  husband  or  heirs 
restoring  the  dotal  property  were  required  to  do  so  in  the  same 
condition  in  which  such  property  was  received,  but  not  the  in- 
terest or  fruits  or  revenues  of  such  property  produced  during 
marriage.^^ 

If  the  husband  uses  the  wife's  property  upon  a  promise  to  pay 
for  it  he  is  liable  upon  his  contract ;  if  he  uses  it  without  her  per- 
mission, and  without  a  promise  to  repay  it,  he  is  liable  .for  its 
conversion.^^ 

If  the  doctrine  of  tacit  mortgage  upon  the  husband's  estate  in 
favor  of  the  wife  imder  such  circumstances  ever  existed  in  our 
state  the  same  has  never  been  recognized  by  our  courts  since  the 
earliest  statutes  defining  the  marital  rights.^^     She  is  no  more 

"Richardson  v.  Hutchins,  68  Tex.  "Coleman  v.  First  Nat.  Bank,   17 

81,  3  S.  W.  276.  Tex.  Civ.  App.  132,  43  S.  W.  938. 

^•Schmidt's  CivH  Law,  arts.  355-  «=Hall  v.  Harris,  11  Ter.  300. 
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than  a  creditor  of  the  husband  to  the  extent  of  his  conversion, 
and  entitled  to  payment  as  other  general  creditors.^^ 

The  husband  cannot  be  guilty  of  the  theft  of  his  wife's  prop- 
erty, unless  there  has  b^en  a  distinct  and  definite  separation 
whereby  he  has  expressly  or  by  direct  implication  abandoned  its 
possessioa  to  her,  for  otherwise  the  taking  would  not  be  wrong- 
ful.** 

If  he  uses  it  to  improve  his  separate  property  such  property 
is  liable  to  her  for  reimbursement  so  long  as  it  remains  in  the 
hands  of  the  husband  or  his  heirs,  but  the  heirs  are  not  liable 
personally.-* 

§  39.  His  Authority  to  Sign  Her  Kame. 

At  common  law  the  husband's  indorsement  of  the  wife's  name 
would  be  sufficient  to  pass  title  to  her  promissory  notes,  because 
all  her  property  vested  in  him,  but  such  is  not  the  law  of  this 
state.  With  us  the  wife's  personal,  as  well  as  real,  property 
vests  and  remains  vested  in  her.  Her  notes  are  but  her  personal 
property  and  subject  to  much  the  same  rules  as  are  applicable  to 
that  class  of  property  generally.^®  If  the  husband  pledge 
the  wife's  negotiable  paper  payable  to  bearer  before  maturity, 
but  no  advance  be  made  upon  it  till  after  maturity,  her  rights 
are  not  affected  in  the  absence  of  consent  or  ratification.^^  Or 
if  he  transfers  such  property  without  her  consent  to  persons  hav- 
ing notice  of  her  rights,  even  for  value,  they  take  no  title.  It 
does  not  follow  from  this,  however,  that  if  they  had  no  notice 
they  would  take  the  title,  but  rather  that  it  upholds  the  princi- 
ple that  he  has  no  legal  right  to  convey  her  notes.  If  her  note  is 
payable  to  bearer  or  to  her  order,  and  is  indorsed  by  her,  and  in 
such  condition  he  transfers  it  to  an  innocent  holder  before  matu- 
rity, the  title  passes,  because  the  possession  of  such  paper  is 
prima  facie  evidence  of  ownership,  and  he  could  pass  the  title 
of  a  stranger's  note  in  the  same  way.     But  no  satisfactory  rea- 

^HUontinental  Nat.  Bank  v.  Weems,  ^Ante,  S  37. 

69  Tex.  499,  6  S.  W.  802.  «Texaa  Ins.  A  Bkg.  Co.  v.  Turn- 

•*Overton  v.  State,  43  Tex.  616.  ley,  61  Tex.  365. 

=Tarri8h   v.   Williama   (Tex.  Civ. 
App.)  63  S.  VV.  79. 
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tection  at  all,  and  the  husband,  whose  duty  it  is  to  preserve^  has 
the  unrestrained  power  to  destroy,  such  estate,  unless  it  consists 
in  such  things  as  the  husband  cannot  dispose  of  without  the 
wife's  consent,  in  which  case  tlie  wife  may  preserve  her  estate 
by  refusing  to  sell,  and  thus  keep  up  its  identity.  The  rule  is 
that  every  trustee  is  liable  for  the  diversion  of  a  trust  fund,  and 
upon  the  death  of  a  trustee  this  liability  rests  upon  his  legal  rep- 
resentative, and  must  be  satisfied  out  of  such  funds  in  his  hands 
as  are  subject  to  the  payment  of  the  claims  of  creditors  generally. 
That  the  husband  is  made  a  trustee  by  operation  of  law  does  not 
change  the  rule."^* 

The  relation  which  the  husband  occupies  to  the  property 
which  his  wife  brings  liim  upon  marriage  bears  a  very  close  an- 
alogy to  the  relation  of  the  husband  to  the  wife's  dower  and  par- 
aphemals  imder  the  civil  law,  where  she  did  not  retain  the  ad- 
ministration of  her  paraphernal  property.  There  it  was  the 
husband's  undertaking  to  restore  these  upon  the  happening  of  a 
variety  of  contingencies;  as,  if  the  marriage  be  declared  null 
and  void,  or  if  she  die  without  children  before  her  husband. 
And  if  the  husband  died  without  leaving  issue  of  the  marriage 
his  heirs  were  compelled  to  restore  them.  The  husband  or  heirs 
restoring  the  dotal  property  were  required  to  do  so  in  the  same 
condition  in  which  such  property  was  received,  but  not  the  in- 
terest or  fruits  or  revenues  of  such  property  produced  during 
marriage.-^ 

If  the  husband  uses  the  wife's  property  upon  a  promise  to  pay 
for  it  he  is  liable  upon  his  contract ;  if  he  uses  it  without  her  per- 
mission, and  without  a  promise  to  repay  it,  he  is  liable  for  its 
conversion.^^ 

If  the  doctrine  of  tacit  mortgage  upon  the  husband's  estate  in 
favor  of  the  wife  under  such  circumstances  ever  existed  in  our 
state  the  same  has  never  been  recx)gnized  by  our  courts  since  the 
earliest  statutes  defining  the  marital  rights.^^     She  is  no  more 

"Richardson  v.  Hutchins,  68  Tex.  "Coleman  v.  First  Xat.  Bank,   17 
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than  a  creditor  of  the  husband  to  the  extent  of  his  conversion, 
and  entitled  to  payment  as  other  general  creditors.^^ 

The  husband  cannot  be  guilty  of  the  theft  of  his  wife's  prop- 
erty, unless  there  has  b^en  a  distinct  and  definite  separation 
whereby  he  has  expressly  or  by  direct  implication  abandoned  its 
possessioa  to  her,  for  othenvise  the  taking  would  not  be  wrong- 
ful.^* 

If  he  uses  it  to  improve  his  separate  property  such  property 
is  liable  to  her  for  reimbursement  so  long  as  it  remains  in  the 
hands  of  the  husband  or  his  heirs,  but  the  heirs  are  not  liable 
personally.-^ 

§  39.  His  Authority  to  Sign  Her  Kame. 

At  common  law  the  husband's  indorsement  of  the  wife's  name 
would  be  sufficient  to  pass  title  to  her  promissory  notes,  because 
all  her  property  vested  in  him,  but  such  is  not  the  law  of  this 
state.  With  us  the  wife's  personal,  as  well  as  real,  property 
vests  and  remains  vested  in  her.  Her  notes  are  but  her  personal 
property  and  subject  to  much  the  same  rules  as  are  applicable  to 
that  class  of  property  generally.^*  If  the  husband  pledge 
the  wife's  negotiable  paper  payable  to  bearer  before  maturity, 
but  no  advance  be  made  upon  it  till  after  maturity,  her  rights 
are  not  affected  in  the  absence  of  consent  or  ratification.*^  Or 
if  he  transfers  such  property  without  her  consent  to  persons  hav- 
ing notice  of  her  rights,  even  for  value,  they  take  no  title.  It 
does  not  follow  from  this,  however,  that  if  they  had  no  notice 
they  would  take  the  title,  but  rather  that  it  upholds  the  princi- 
ple that  he  has  no  l^al  right  to  convey  her  notes.  If  her  note  is 
payable  to  l)earer  or  to  her  order,  and  is  indorsed  by  her,  and  in 
such  condition  he  transfers  it  to  an  innocent  holder  before  matu- 
rity, the  title  passes,  because  the  possession  of  such  paper  is 
prima  facie  evidence  of  o^^^lership,  and  he  could  pass  the  title 
of  a  stranger's  note  in  the  same  way.     But  no  satisfactory  rea- 

^ontinental  Nat.  Bank  v.  Weems,  ^Ante,  S  37. 
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son  can  be  given  for  the  husband's  authority,  as  such,  to  convey, 
by  indorsement  or  otherwise,  the  wife's  promissory  note  without 
her  consent.^®  There  is  no  reason  whv  the  wife's  note  should  be 
an  exception  to  the  rule  denying  the  husband  the  right  to 
alienate  her  property,  and  to  say  that  by  an  unauthorized  in- 
dorsement he  could  convey  her  title  to  such  property.  This 
would  plainly  contravene  every  principle  of  law.  The  husband 
no  more  than  any  other  person  can  convey  that  which  does  not 
belong  to  him,  and  an  unauthorized  signing  of  his  wife's  name 
w^ould  not  give  him  the  power  to  do  so.  What  is  here  said  pre- 
supposes that  such  notes  show  upon  their  face  the  wife's  sepa-  ^ 
rate  interest.  For  if  they  are  payable  simply  to  her  without  apt 
words  limiting  the  same  to  her  separate  use,  it  will  be  presumed 
to  be  community  property,  and  subject  to  the  disposition  of  the 
husband  alone.  He  might  transfer  by  his  own  indorsement  then 
as  well  as  by  that  of  his  wife ;  and  those  taking  it  relying  upon 
such  presumption  would  have  good  title.^* 

§  40.  To  Manage  Her  Business. 

If  the  wife  owns  separate  property  consisting  of  a  mercantile 
or  other  trading  business,  the  husband  is  by  law  entitled  to  its 
possession  and  management ;  and,  being  thus  managed  by  him  as 
her  agent  appointed  by  law,  no  presumption  of  fraud  can  arise, 
nor  presumption  of  his  ownership  if  she  acquired  it  before  their 
marriage,  for  his  possession  and  management  are  hers  through 
him  as  agent.®^ 

§  41.  Her  Power  of  Attorney  to  Him. 

While  the  wife  may  la\\^ully  designate  her  husband  as  her 
agent  the  same  as  she  may  any  other  person  for  the  purpose  of 
conveying  her  personal  property,  still  it  will  be  seen  that,  in 
view  of  th(»  statutory  requirements  concerning  the  conveyances 
of  the  wife's  separate  lands,  a  conveyance  made  by  the  husband 
by  virtue  of  a  power  of  attorney,  signed  by  the  wife  alone,  is  not 
such  an  instrument  as  the  statute  makes  effective  to  pass  her  title, 

-Mvoiiipnor  V.  Coiner,  73  Tex.  190,      Cas.  (Tex.)  158.     See  post,  §  233. 
11  S.  W.  104.  "'See  post,  chap.  VIII. 
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and  although  it  may  clearly  appear  that  she  acted  with  her  hus- 
band'ii  assent.'^  The  husband  cannot  be  both  grantor  and 
grantee ;  to  join  in  such  an  instrument  with  his  wife  to  himself 
would  make  him  such.  It  is  not  because  the  statute  does  not 
provide  for  the  wife's  power  of  attorney  to  her  husband  that 
such  an  instrument  confers  no  power,  for  indeed  the  statute  no- 
where authorizes  the  wife  to  make  a  power  of  attorney  to  anyone, 
yet  we  know  she  may  do  so ;  but  it  is  because  of  the  impossibility 
of  the  husband's  joining  her  in  such  an  instrument.  Such  in- 
strument being  void,  the  husband's  deeds  executed  by  virtue  of 
it  convey  nothing.^*  But  she  may  subsequently,  if  joined  by 
her  husband,  by  a  duly  acknowledged  instrument  ratify  such  de- 
fective convevance.^^ 

She  niav  authorize  her  husband  by  such  an  instrument  to  con- 
vev  her  personal  property,  for  this  does  not  contravene  the  stat- 
utes referred  to.     Indeed,  she  may  so  authorize  him  orally. 

§  42.  How  Far  Wife  Bound;  Batification. 

The  wife  is  not  bound  by  the  unauthorized  acts  of  her  hus- 
band, unless  she  subsequently,  upon  a  full  knowledge  of  the 
facts,  ratifies  his  conduct. 

In  Etheridge  v.  Prke,  73  Tex.  597,  11  S.  W.  1039,  the  hus- 
band sold  the  wife's  land  to  Price,  and  pointed  out  to  him  a  cer- 
tain boundary  as  the  west  line  of  such  land,  when  the  true  bound- 
ary line  was  several  hundred  varas  east  of  the  line  so  designated. 
The  wife  signed  the  deed,  containing  a  general  warranty,  ac- 
cepted the  notes,  received  the  cash  payment,  in  ignorance  of  her 
husband's  representations.  The  court  held  her  not  bound  by 
such  representations,  for  "in  a  ratification  of  a  sale  made  by  her 
husband,  how  can  she  act  imderstandingly  of  obligations  that 
arise  from  representations  made,  out  of  her  presence,  by  her  hus- 
band, without  her  knowledge  or  authority,  which  representations 
are  not  contained  in  her  deed  ?" 

"Cannon  V.  Boutwell,  53  Tex.  626.      W.  1006;    Henderson    v.   Beaton,  I 
'-llalbert  V.   Brown,   9   Tex.   Civ.       Posey,  Unrep.  Cas.  (Tex.)  17:Chai- 
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The  general  rule  may  be  stated  to  be,  that,  in  order  to  bind  the 
wife  by  the  act  of  the  husband,  he  must  be  previously  author- 
ized to  act  as  her  agent  in  such  matter,  or  she  must  subsequently, 
with  a  full  knowledge  of  the  facts,  ratify  his  act.  And  it  is  tit- 
ting  here  to  observe  that  the  evidence  necessary  to  establish  a  rat- 
ification by  the  wife  of  the  contract  of  her  husband  as  her  agent 
should  be  of  a  stronger  and  more  satisfactory  character  than  that 
required  to  establish  a  ratification  between  parties  not  so  situ- 
ated. The  law  will  not  require  of  the  wife  an  express  repudia- 
tion of  her  husband's  acts,  probably  at  the  expense  of  the  con- 
jugal peace.  Intentional  ratification  ought  to  be  shown  before 
she  or  her  property  should  be  bound.  Again,  it  must  not  be*  sup- 
posed that  mere  ratification  will  in  all  cases  make  valid  the  acts 
of  the  husband  concerning  the  wife's  property.  It  will  not. 
The  law  prescribes  certain  modes  of  conveying  her  property  ac- 
cording to  its  character,  and  where  this  is  true  that  mode  must  be 
observed.  It  cannot  be  waived.  She  may  ratify  her  husband's 
unauthorized  sale  of  her  personal  property,  by  accepting  the  pro- 
ceeds or  doing  any  act  that  would  indicate  an  intention  to  rat- 
ify,^* but  she  cannot  so  ratify  his  sale  of  her  lands,  for  the  ira- 
son  that  a  conveyance  bv  the  husband  of  her  lands,  with  her  con- 
sent  even,  is  not  the  manner  pointed  out  by  law  as  the  exclusive 
method  of  conveying  this  character  of  property.  To  ratify  is 
only  tantamount  to  an  assent  in  the  first  place.  It  can  never 
be  equivalent  to  a  deed  and  separate  acknowledgment. 

In  doing  those  things  necessary  in  the  exercise  of  his  statu- 
tory control  of  her  property,  she  is  unconditionally  bound,  not 
on  the  principle  of  ratification,  for  she  may  never  ratify,  nor 
yet  because  she  authorized  them,  for  she  may  not  have  done  so, 
but  because  he  is  the  special  agent  appointed  by  law  to  do  those 
specific  things  for  her,  and  by  all  such  acts  short  of  positive  fraud 
she  is  compelled  to  abide.  The  principle  is  that  she  is  boimd 
by  his  authorized  acts,  whether  at  her  instance  or  at  the  law's  sug- 
gestion, and  by  those  not  authorized,  but  which  are  subsequently 
ratified  by  her,  if  there  be  no  rule  of  law  contravened  in  the  act. 

Where  he  acts  as  her  agent,  the  rule  of  notice  to  the  agent  as 

"Wooilward  v.    iMcXeill,    7.3    Tex, 
140,  13  S.  W.  222. 
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affecting  the  principal  is  applicable.  But  as  in  other  cases  the 
notice  must  have  been  acquired  by  the  husband  while  he  was  en- 
gaged in  the  transaction  of  the  particular  business  of  the  wife, 
and  tinder  such  circumstances  as  that  a  failure  to  communicate 
it  to  her  would  amoimt  to  a  breach  of  trust.  But  if,  while  en- 
gaged in  representing  her,  notice  comes  to  him  it  is  imputable  to 
her;  so  that  she  cannot  avail  herself  of  his  fraudulent  conduct 
in  her  behalf  upon  the  plea  that  she  bad  no  notice  thereof.  She 
cannot  profit  by  his  act,  and  at  the  same  time  avoid  the  conse- 
quence of  his  knowledge  discovered  in  the  same  transaction.^* 

"Allen  T.  Garrison,  92  Tex.  546, 
50  S.  W.  335;  S.  C.  (Tex.  Civ.  App.) 
48  S.  W.  554. 
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§  43.  At  Common  Law. 

At  common  law,  since  the  existence  of  the  wife  was  by  fiction 
of  law  merged  in  her  husband  she  could,  of  course,  make  no  con- 
tracts. Her  sole  power  to  make  contracts  at  all  was  dependent 
upon  his  authority  expressly  given  her  to  act  for  him,  or  im- 
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pliedly  given  by  law  for  the  purchase  of  such  things  as  necessa- 
ries for  herself  and  children.  While  this  fiction  of  unity  was  a 
creature  of  the  common  law,  and  is  said  to  be  not  recognized  by 
us,  yet  it  is  to  this  alone  that  all  the  disabilities  of  coverture 
are  traceable.  It  accounts  for  her  inability  to  contract  with. 
strangers,  with  her  husband,  her  inability  to  make  conveyances, 
and  to  sue  and  be  sued.  We  have  only  in  part  forsaken  it.  By 
that  fiction  she  could  make  no  contract  binding  herself  or  her 
^parate  estate.  In  equity,  however,  she  might  bind  her  estate, 
but  not  herself  personally.^  All  her  contracts,  agreements,  cov- 
enants, promises,  and  representations  were  regarded  as  void  for 
the  reason  already  stated.  For  the  law  has  always  required  that 
there  should  be  at  least  two  parties  to  every  contract,  and  the 
irife,  not  being  sui  juriSy  was  not  able  to  meet  this  requirement. 

§  44.  Prior  to  the  Act  of  1840. 

Even  with  us  prior  to  the  adoption  of  the  common  law,  and 
while  the  Spanish  law  obtained,  she  could  make  no  contract  ex- 
cept with  the  assent  of  her  husband.^  And  the  general  rule  was 
that  in  the  disposition  of  her  paraphernal  property  this  assent 
had  to  appear  upon  the  instrument  conveying,  or  must  at  least 
be  given.  But  this  was  not  without  exceptions.  He  might  rat- 
ify the  act  done  without  his  assent,  either  before  or  after  it  was 
done.  The  law  assumed  as  a  basis  for  requiring  this  assent  that 
any  disposition  of  the  wife's  property  would  be  injurious  to  the 
liusband,  inasmuch  as  he  was  entitled  to  the  use  and  fruits  of 
^uch  property  for  the  support  of  the  family.  Hence,  a  disposi- 
tion of  it  without  his  assent  might  operate  as  a  prejudice  to 
this  right.  However,  since  this  was  the  test  and  the  reason  for 
requiring  such  assent,  if  he  refused,  and  it  appeared  that  the 
proposed  contract  was  an  advantageous  one  to  the  wife,  and 
therefore  to  him,  the  court  could  confer  such  authority  upon  the 
wife,  contrary  to  her  husband's  wishes.^  Even  where  the  con- 
tract was  made  by  her  without  his  assent  or  the  permission  of 
the  court,  nevertheless,  if  it  appeared  that  such  contracts  were 
advantageous  to  her,  and  not  to  his  prejudice,  they  would  be  up- 

>Cartwright  v.  Hollis,  5  Tex.  152;  ■Schmidt's  Civil  Law,  art.  482. 

Karanaugh  v.  Brown,  1  Tex.  481.  'Hollis  v.  Francois^  5  Tex.  195. 

M.  W.- 
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held  as  valid.*  His  assent  might  be  presumed  after  a  great 
lapse  of  time,  in  which  he  acquiesced  in  his  wife's  transfer  of 
her  property.' 

§  45.  Statutes;  Their  Scope  and  Object 

The  wife  mav  contract  debts  for  necessaries  furnished  her- 
self  or  children,  and  for  all  expenses  which  may  have  been  in- 
curred for  the  benefit  of  her  separate  property .•  While  we  have 
discarded  the  fiction  of  the  imity  of  husband  and  wife,  it  is  plain 
that  our  lawmakers  did  not  intend  to  fully  emancipate  the  wife 
and  permit  her  to  exercise  all  the  civil  rights  accorded  to  the  un- 
married. And  the  special  authority  to  make  the  contracts  enu- 
merated fairlv  indicates  that  it  was  intended  to  restrict  her 
power  to  those  reasonably  falling  within  that  class.  Those  ex- 
pressly mentioned,  together  with  those  contemplated  therein  as 
determined  by  judicial  interpretation,  are  the  exclusive  in- 
stances where  she  can  create  a  liability  against  herself  by  con- 
tract, and  the  courts  have  uniformly  been  exceedingly  careful 
that  the  contract  was  fairly  embraced  within  the  statute  before 
permitting  a  recovery,  for  the  statute  further  requires  that  such 
should  satisfactorily  appear  to  authorize  a  judgment.^  These 
acts  must  be  held  to  have  forbidden  anv  other  contractual  lia- 
bility  upon  her  part.  The  liability  growing  out  of  these  con- 
tracts is  a  personal  one,  and  such  contracts  are  not  dependent 
upon  the  assent  of  her  husband  for  their  validity.** 

The  object  doubtless  was  to  provide  a  rule,  complete  within 
itself,  for  the  detennination  of  the  wife's  powers  to  bind  herself 
and  property,  and  not  leave  such  to  be  determined  by  the  rules 
of  the  common  law,  nor  yet  the  Spanish  law,  from  both  of  whicb 
svstems  ours  differs  in  verv  material  matters. 

§  46.  Cannot  Bind  Herself  Generally. 

So  that,  with  us,  the  general  rule  is,  as  at  common  law,  that 
the  wife  cannot  by  contract  bind  herself  or  her  separate  prop- 
erty.    The  act  of  1840  adopting  the  common  law,  but  securing 

*Har\ej  v.  Hill,  7  Tex.  591.  Ubid.  art.  2971. 

•Poor  V.  Boyce,  12  Tex.  440.  "Booth  v.  Cotton,  13  Tex.  359. 

•i:ev.  Stat.  art.  2970. 
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Tu  the  wife  her  separate  property,  did  not  in  any  manner  author- 
ize her  to  make  any  contract  whatever,  and  imposed  upon  her 
no  liability  to  be  sued  upon  any  contract  she  may  have  entered 
int(»  during  coverture ;  the  object  being  s^imply  to  guard  her  sep- 
arate estate.*  The  act  did  not  in  any  way  alter  the  rule  at  com- 
mon law,  as  to  her  capacity  to  contract,  and  hence  the  early  in- 
fluence, and  in  a  measure  the  adoption,  of  the  common-law  rule 
of  the  wife's  disabilities.  So,  in  view  of  the  influence  of  the 
common  law  thus  exerted,  and  of  the  obvious  policy  of  our  laws 
to  restrict  the  general  power  of  the  wife  to  contract,  it  is  well 
settled  that  she  cannot  make  a  binding  contract  upon  herself,  ex- 
cept it  be  for  a  purpose  pointed  out  by  law,  and  in  the  manner 
provided  by  law  if  such  manner  be  provided.  Unless  a  demand 
is  premised  upon  these  things,  no  liability  appears.^®  She  is 
prima  facie  unable  to  contract  at  all.  The  exception  authoriz- 
ing her  to  act  must  be  alleged  and  proved. 

§  47.  Presumptions  from  Her  Name  Appearing  on  Paper. 

From  what  has  just  been  said  it  will  be  seen  that  no  presump- 
tion will  be  indulged  to  the  effect  that  the  wife  is  liable,  or  her 
property,  from  the  mere  fact  that  her  name  appears  upon  the 
instrument  by  which  her  liability  is  sought  to  be  established.^^ 
The  presumption  is  to  the  contrary.  One  asserting  her  liabil- 
ity must  show  the  particular  facts  authorizing  her  to  create  such 
liability.  It  will  not  be  presumed  that  because  she  did  con- 
tract, she  was  authorized  to  do  so.  The  mere  name  appearing 
is  no  more  than  prima  facie  evidence  that  she  attempted  to  con- 
tract ;  it  has  nothing  to  do  with  her  capacity  to  make  the  particu- 
lar obligation. 

Hence,  a  bona  fide  purchaser  of  her  negotiable  note  is  in  no 
better  position  than  the  payee.     The  only  answer  to  a  plea  of 


*Kavanaugh  v.  Brown,  1  Tex.  481. 

'^Trimble  v.  Miller,  24  Tex.  214: 
Covington  v.  Burleson,  28  Tex.  368 ; 
Lynch  v.  Elkes,  21  Tex.  229 ;  Haynes 
T.  Stovall,  23  Tex.  625;  Menard  v. 
Sydnor,  29  Tex.  257 ;  Taylor  v.  Bon- 
nett.  38  Tex.  521 ;  Rhodes  v.  Gibbs, 
39  Tex.  432;  Magee  v.  White,  23  Tex. 


180:  Brown  v.  Ector,  19  Tex.  346; 
Booth  V.  Cotton,  13  Tex.  359;  Stans- 
biiry  V.  Nichols,  30  Tex.  145:  Smot- 
ridge  v.  T^vell,  35  Tex.  58 ;  Perkins 
V.  Baker,  38  Tex.  45;  Harris  v.  Wil- 
liams, 44  Tex.  124;  Noel  v.  Clark 
(Tex.  Civ.  App.)  60  S.  W.  356. 
"Harris  v.  Finberg,  46  Tex.  79. 
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coverture  w«>al.i  be  iiL  aZL-egarija  ol  «p*cirr  to  make  the  par- 
tienlir  c»>n  tract. 

In  a  ppjc€fr«i£i«r  Trfiepe-La  ''Le  aii^faand  and  wife  were  jointly 
*Tie»i.  die  Luiir-and  iii*i>r«^i  Tipi.-n  tbe  b«ck  of  the  petition  the 
ffignaaires  •>£  himielf  and  wife,  waiving  the  i:?suance  and  service 
of  eitad»>n5  in  the  *iiit :  the  *2*juiz  held  the  waiver  snfficient  upon 
it*  fa#!e  to  aath«>rLze  the  prx^ee^iins?  against  l>xh.  and  thought  it 
w«>alJ  be  gi>in2  to  a  '»mantic  length"  to  indulge  the  presump- 
ti«>n  that  a  hn^b^nd  in  any  ease  w*:»ald  e»:*mniit  a  fraud  upon  his 
wife  by  bringing  her  into  c»>iirt  without  her  knowledge  or  con- 
sent, or  that  he  wonM  oUude  with  'Xhers  to  her  injury.*-  It 
will  I-?  seen,  however,  that  this  prestimption  goes  only  to  the  ex- 
tent of  h»Iiiin:r  that  the  wife's  signature  appeared  by  her  au- 
thority, that  it  was  not  forged :  and  does  not  in  any  way  go  to 
her  liability  up«>n  the  debt  sued  on.  In  other  words,  that  the 
signature  was  hers,  not  the  debt. 

§  48.  irndne  Influence  of  Her  Hnsbamd. 

The  c«>urts  will  relieve  the  wife  from  the  undue  influence  of 
her  husband  in  matters  of  c»>ntract  affecting  prejudicially  her 
separate  interests.  The  influence  which  has  the  effect  of  in- 
validating her  act  is  such  as  arises  from  the  exercise  of  his  power 
over  her  in  such  a  way  as  virtually  to  deprive  her  of  her  capacity 
to  act  as  a  free  agent.*  ^  Mere  appeals  to  her  sympathies  and 
feelings,  urging  her  to  relieve  him  from  financial  pressure, 
would  not  be  sufficient  to  relieve  her.  If  she  be  left  free  to  as- 
sent or  dissent  as  she  may  see  pr»>per,  the  mere  fact  that  she  has 
been  pressed  by  his  urgent  entreaties,  the  transaction  being 
otherwise  free  from  fraud  and  duress,  affords  no  srroimd  for  re- 
lief. 

§  49.  Contracts  with  Her  Husband. 

For  a  proper  understanding  of  this  immediate  subject,  it  is 
well  to  bear  in  mind  the  distinction  Wtween  personal  contracts 
and  contracts  in  the  form  of  c»>nvevances  of  pn)perty.  Onlv  the 
first  is  here  referred  to.     The  latter  is  treated  separatelv.** 

'*Laird  v.  Thomas.  22  Tex.  27r»-  ^*Post,  chap.  V. 

"•Shelby  v.  Burt  is,  18  Tex.  «U4. 
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On  the  theory  that  husband  and  wife  are  one,  which  theory, 
as  said  by  Mr.  Stewart,^*^  has  never  been,  and  is  nowhere,  logi- 
cally and  broadly  applied,  but  which  in  every  place  where  the 
common  law  is  kno\vn,  influences  the  status  of  married  persons, 
husband  and  wife  cannot  contract  with  each  other.^*.  But  this 
inability  to  contract  with  her  husband  is  no  greater  than  her 
inability  to  contract  with  others,  for  it  proceeds  from  the  same 
disabilities.  Logically  she  has  precisely  the  same  right  to  con- 
tract with  him  as  with  a  stranger.  If  his  assent  is  necessary 
to  any  of  her  transactions,  certainly  it  will  be  evidenced  in  a 
contract  with  him.  But  it  is  proper  to  say  here  that  wnth  her 
ability  to  contract  his  assent  has  nothing  to  do.  If  she  be  au- 
thorized to  contract  in  a  particular  instance,  his  assent  is  not 
required,  and  if  she  be  not,  his  assent  cannot  confer  the  capacity 
upon  her,  even  if  he  joins  with  her  in  the  undertaking.  He 
would  thus  bind  himself  only,  and  not  her.  The  policy  of  the 
law  is  to  preserve  the  intimacy  of  the  marriage  relation,  and  to 
this  end  it  discourages  contracting  between  the  parties,  which  at 
best  is  liable  to  beget  adversity  of  interests.  The  statutory  sub- 
ject of  her  contracts,  as  to  necessaries  for  herself  and  children, 
is,  of  course,  out  of  the  question  in  the  matter  of  contracting 
with  her  husband.  She  might  contract  with  him  for  the  ex- 
penses for  the  benefit  of  her  separate  property  as  with  a  stranger. 
Nothing  hinders  this.  But  in  making  such  contract  she  must 
exercise  her  own  will,  and  the  husband  cannot  be  her  agent  for 
making  such  contract,  for  no  one  can  contract  with  himself.^ ^ 
She  may,  as  has  been  seen,^®  appoint  him  her  agent  and  agree  to 
pay  him  a  compensation,  for  she  may  do  through  him  whatever 
she  may  do  through  another  with  his  consent;  but  should  she 
refuse  payment  he  cannot  enforce  it.  It  is  his  legal,  as  well 
as  moral,  duty  to  represent  her.  He  may  employ  her  as  his 
agent,  and  her  acts  in  his  behalf  will  bind  him,  yet  she  cannot 
compel  him  to  compensate  her,  for  it  is  not  such  a  contract  as 
she  can  make  in  law. 

The  common  law  gives  no  sanction  to  postnuptial  contracts. 
Equity  will  sometimes  enforce  them,  but  to  meet  its  sanction 

"Stewart.  Hu«.  A  Wife,  9  39.  "Pearce  v.  Jackson,  61  Tex.  642. 

>*Cartwright  v.  Hollia,  5  Tex.  152.  ^Ante,  chap.  III. 
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and  approbation,  they  must  stand  upon  the  broad  principles  of 
equity,  and  appeal  strongly  to  the  conscience  of  the  court  for 
sanction.*®  A  postnuptial  contract  whereby  the  wife,  in  con- 
sideration of  setting  apart  to  her  one  sixth  of  the  community 
property  for  her  separate  maintenance  during  her  natural  life, 
relinquished  all  her  right  to  claim  any  of  the  other  property  of 
her  husband  resen-ed  to  himself,  and  all  other  commimity  prop- 
erty to  which  she  might  be  entitled  under  the  law,  has  been  held 
to  be  void,  and  not  of  the  class  which  appeals  to  the  conscience 
of  a  court  for  sanction.*^  Likewise  where  the  husband  and  wife 
entered  into  an  agreement  by  the  terms  of  which,  "in  case  he 
died  without  issue  of  his  marriage,  his  property  was  to  descend 
and  be  distributed  among  his  heirs,  as  if  no  marriage  had  ever 
taken  place  between  him  and  his  wife,"  thus  depriving  her  of 
his  personal  property,  and  one  half  of  the  real  estate,  to  which 
she  would  be  entitled  under  the  laws  of  this  state,  and  also  revok- 
ing a  prior  antenuptial  agreement,  the  court,  when  called  upon, 
said:  "We  think  the  court  below  .  .  .  should  have  in- 
btructed  the  jury  to  find  for  the  plaintiff  [wife]  on  the  ground 
that  the  agreement  sought  to  be  set  aside  was  such  an  agreement 
as  the  husband  and  wife  had  no  power  to  make.  The  agreement 
was  intended  to  change  the  law  of  descent,  and,  at  the  death  of 
the  husband,  deprive  the  wife  of  her  distributive  share  of  his 
property  under  the  law.  Husband  and  wife  cannot  alter  the 
legal  order  of  descent,  in  respect  to  themselves  or  their  children, 
by  contract  made  in  contemplation  of  marriage,  and  by  a  much 
stronger  reason,  they  cannot  do  so  by  contract  during  mar- 
riage. "^^ 

Marriage  in  no  manner  discharges  the  antenuptial  mutual 
obligations  or  contracts  of  the  parties,  as  was  the  case  at  common 
law. 

§  50.  Can  Bind  Her  Husband,  When. 

The  husband  is  not  bound  by  the  contract  of  his  wife  entered 

"Xiniines  v.  Smith,  39    Tex.    49 ;  604,  14  S.  W.  792,  citing  Rev.  Stot. 

Pearce  v.  Jackson,  61  Tex.  646,  647.  art.  2963:  Cox  v.  Miller,  54  Tex.  16; 

»Proetzel    v.    Schroeder,    83    Tex.  Winn  v.  Winn  (Tex.  Civ.  App.)   67 

684,  19  S.  W.  292.  S.  W.  80;  po8t,    §    278;  post,   chap. 

"Groesbeck  v.  Groesbeck,  78  Tex.  XVII. 
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into  before  marriage,^^  nor  is  he  liable  for  services  rendered  at 
her  instance  after  divorce,  although  such  services  may  be  for  the 
lienefit  of  the  community  estate,  unless  he  authorized,  or  in  some 
way  ratified,  her  act.^^  There  is  nothing  in  our  laws  which  in- 
capacitates the  wife  from  acting  as  agent  for  her  husband ;  and 
whatever  agreements  she  may  make,  or  contracts  she  may  enter 
into,  whether  in  his  name  or  her  own,  if  the  same  be  authorized 
or  subsequently  ratified  by  him,  will,  of  course,  bind  him.^* 
And  her  agency  for  him  may  be  shown  by  circumstances;  for 
in  the  nature  of  things,  it  is  but  natural  that  he  should  authorize 
her  impliedly,  if  not  expressly,  to  make  numerous  contracts,  of 
purchase  and  otherwise,  concerning  the  domestic  affairs  of  the 
family.  By  permitting  her  to  make  these  contracts,  by  paying 
her  bills,  and  by  numerous  other  ways,  he  may  authorize  her  to 
bind  him  in  this  respect.  Wliere  he  permits  her  to  make  pur- 
chases for  the  family,  and  the  goods  are  used  with  his  knowl- 
edge, and  he  makes  no  repudiation  of  her  contract,  he  will  be 
held  to  have  acquiesced  in  it  and  be  bound  for  it,  whether  the  pur- 
chase be  of  necessaries  or  not.^*  But  his  liability  is  upon  the 
identical  contract  of  purchase  made  by  her,  which  he  is  deemed 
to  have  made  his  own,  and  not  upon  her  subsequent  unauthor- 
ized contract  giving  a  lien  upon  the  property  or  extending  the 
time  of  payment.^* 

The  wife  may  also,  during  the  protracted  absence  of  the  hus- 
band, make  certain  contracts  which  will  be  binding  upon  him ; 
as  where  she  may  cause  work  and  labor  to  be  done  upon  the 
homestead,  the  same  being  necessary  to  the  profitable  cultivation 
and  use  of  the  land  f^  or  make  a  lease  of  a  dwelling  house  to 
prevent  being  ousted.     And  in  the  latter  case   her   act,   being 

"Nash    V.    George,    6    Tex.    234;  "Walling  v.  Hannig,  73  Tex.  580, 

Roundtree  v.  Thomas,  32  Tex.  286;  11  S.  W.  547. 

Siese  V.  Malsch,  54  Tex.  365.  *»Hamilton    v.    Peck     (Tex.    Civ. 

^Bohannon    v.    Pearson,    2    Tex.  App.)  38  S.  W.  403;  posty  §  67. 

App.  Civ.  Cas.   (Willson)   §  622.  "McAfee    v.    Robertson,    41    Tex. 

^Matlock  V.  Glover,  63  Tex.'  231;  355. 
Billington  v.  Hammond,  3  Tex.  App. 
Civ.  Caa.  (WiUson)   §  295. 
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thus  authorized,  will  have  the  effect  of  recognizing  title  to  such 
property  in  the  lessor,  upon  a  subsequent  proceeding.^® 

§  51.  —  for  Necessaries  for  Herself  and  Children. 

So,  also,  may  she  bind  him  for  such  articles  as  are  commonly 
known  as  "necessaries"  for  herself  and  children.  The  law  im- 
poses upon  the  husband  the  duty  of  providing  for  his  family ,^ 
and  should  he  fail  to  do  this,  the  wife  has  an  implied  authority 
to  purchase  upon  his  credit.  The  articles  that  she  may  pur- 
chase, and  for  which  he  will  be  bound,  are  such  as  are  suited  to 
her  situation  or  station,  and  the  means  of  her  husband  and  his 
condition  in  life.^®  The  husband's  liability  does  not  rest 
wholly  upon  his  wife's  implied  authority  to  purchase,  and  con- 
sequent permission  to  bind  him,  but  upon  a  broader  and  far 
more  sensible  principle  of  our  law,  which  is,  that  by  contract- 
ing the  relation  of  marriage  he  takes  upon  himself  the  duty  of 
supplying  his  wife  with  necessaries ;  and  if  he  does  not  perform 
that  duty,  either  through  his  own  fault  or  in  consequence  of  mis- 
fortune, the  wife  has,  in  consequence  of  that  relation,  a  right  to 
provide  herself  with  them,  and  he  is  liable  for  payment.  He 
holds  himself  out  to  the  world,  by  reason  of  his  marital  relation^ 
as  promising  to  supply  these  things  to  his  wife,  and  therefore 
to  pay  for  them  whether  they  be  purchased  by  himself  or  by  his 
wife  upon  his  failure  to  supply  them.  And  he  is  thus  liable 
notwithstanding  the  necessaries  are  furnished  contrary  to  his  in- 
struction. For  it  is  not  alone  upon  the  principle  of  authority 
conferred  upon  her  by  him  that  she  supplies  such  things.  He 
cannot  avoid  his  liability  to  properly  support  her,  even  if  he  de- 
sires to  do  so.  Such  things  may  be  furnished,  and  the  husband 
looked  to  for  pa^Tnent  For  "the  law  will  not  presume  so  mijich 
ill  as  that  a  husband  should  not  provide  for  his  wife's  necessi- 
ties. Yet,  this  being  proved,  the  law  will  not  do  so  much  ill  as 
to  leave  her  without  necessaries."^®  That  he  has  abandoned  her 
does  not  relieve  him.^^ 

It  has  been  said  that  the  husband  is  not  liable  for  necessaries 

"Golden  v.  Galveston,  20  Tex.  Civ.  "'Black  v.  Bryan,  18  Tex.  453. 

App.  584,  50  S.  W.  416.  "^Palmer    v.  'co^hlan     (Tex.    Civ. 

^ro8t,  §  54.  App.)  55  f>.  W.  1122. 
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furnished  his  wife  by  her  parents  unless  there  is  an  express  un- 
derstanding to  that  effect.**  While  in  such  a  case  the  presump- 
tion of  gift  might  be  a  reasonable  one,  yet  such  presumption  be- 
ing overcome  by  evidence,  no  reason  is  apparent  why  the  hus- 
band should  not  be  liable,  even  without  a  promise  of  payment. 

§  52.  —  the  Snle  Stated  by  Parsons. 

"The  courts  now  show  a  tendency  to  rest  the  responsibility  of 
the  husband  for  necessaries  supplied  to  the  wife,  on  the  duty 
which  grows  out  of  the  marital  relation.  He  is  the  husband ; 
he  is  the  stronger,  she  the  weaker ;  all  that  she  has  is  his ;  the  act 
of  marriage  destroys  her  capacity  to  pay  for  a  loaf  with  her  own 
money ;  and  all  she  then  possesses,  and  all  she  may  afterwards 
acquire,  are  his  during  life  and  marriage ;  upon  him  must  rest 
with  equal  fullness,  if  the  law  would  not  be  the  absolute  opposite 
of  justice,  the  duty  of  maintaining  her  and  supplying  all  her 
wants,  according  to  his  ability.  And  we  think  this  plain  rule 
of  common  sense  and  common  morality  is  becoming  a  rule  of  the 
common  law."** 

§  53.  —  by  Chief  Justice  Hemphill. 

"That  this  is  the  true  ground  of  the  husband's  liability  for 
necessaries  for  the  wife,  viz,,  his  duty  arising  from  the  marriage 
relation  itself,  to  supply  her  with  necessaries,  cannot  admit  of 
question.  It  is  comprehensive,  embracing  all  cases  where  arti- 
cles of  necessity  have  been  furnished.  It  requires  no  legal  fic- 
tion for  its  support.  It  is  consistent  with  fact,  and  it  is 
founded  to  some  extent  on  the  great  fact  that  all  she  possesses^ 
her  time,  labor,  and  money,  belong  to  the  husband;  and  if  at 
common  law  the  true  principle  of  the  liability  of  the  husband 
arises  from  his  duty  under  the  marriage  relation  by  which  he 
is  vested  with  the  property  of  the  wife,  so  much  the  more 
strongly  is  it  his  duty  under  the  marital  relations  in  this  state 
by  which  he  is  not  vested  with  the  property  of  the  wife,  but  has 
the  management  and  control  of  that  property  and  its  proceeds, 

"Kelly,   Contr.    Mar.   Worn.    171,  "1  Pars.  Contr.  290,  291. 
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lier  «x)ndition  and  estate, — are  necessaries.**  Where  husband 
and  wife  are  living  apart,  a  horse  purchased  by  her  for  use  in  a 
business  of  her  own  is  not  a  necessary.** 

^  55.  Wlien  Credit  Extended  to  the  Wife. 

That  the  credit  was  extended  to  the  wife,  and  not  to  the  hus- 
band, will  not  relieve  him  from  liability.  Its  only  effect  would 
be  a  possible  charging  of  the  wife  according  to  the  facts,  not  a 
release  of  him.  But,  where,  as  under  our  system,  the  control  of 
the  wife's  separate  estate,  all  of  its  fruits  and  revenues,  and  all 
of  her  time  and  labor,  belong  to  the  husband,  it  is  idle  to  speak 
of  a  dealer's  extending  credit  to  the  wife,  and  looking  alone  to 
her  for  payment.  It  could  only  be  under  the  most  extraordi- 
nary circumstances  that  a  purchase  by  her  would  not  be  binding 
upon  him.*^ 

^  56.  Can  Bind  Herself  for  Necessaries. 

It  is  not  only  true  that  the  wife  may  bind  her  husband  for 
necessaries  for  herself  and  children,  but  for  such  things  she  may 
bind  herself  as  well.*^  She  may  contract  debts  for  necessaries 
furnished  herself  or  children,  and  for  all  expenses  which  may 
be  incurred  for  the  benefit  of  her  separate  property,*^  and  she 
herself  will  be  the  judge  of  what  articles  are  necessary  for  her- 
self and  children,  subject  to  the  condition  that  it  must  appear  to 
the  satisfaction  of  the  court  and  jury  that  they  were  reasonable 
and  proper.**  And  whether  they  are  reasonable  and  proper 
will  again  be  a  question  to  be  determined  from  all  the  surround- 
ing circumstances. 

I  57.  But  Debt  should  be  Contracted  Personally. 

In  order  to  hold  the  wife  liable  for  necessaries  furnished  her- 

*Stewart,    Hue.   &   Wife,    §    95 ;       Booth  v.  Cotton,  13  Tex.  359 ;  Magee 

post:  S§  58,  66.  V.  White,  23  Tex.  180. 

-Palmer   v.    Coghlan    (Tex.    Civ.      „"^^^-    ^tat.   art.    2970;   Eager  v. 

Morns,     1     Tex.     App.     Civ.     Cas. 
App.)  55  S.  W.  1122.  ^^.^.^  ^  ^r)  5  177. 

••Black  V.  Bryan,  18  Tex.  453.  -Rev.  Stat.  art.  2971 ;  Milburn  v. 

"Hollis  V.  Francois,    5   Tex.  195;       Walker.    11    Tex.    329;  Walling    v. 
MillMirn    v.    Walker,    11    Tex.    329;       Hannig.  73  Tex.  580,  11  S.  W.  547. 
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are  supplanted  by  the  rule  announced  in  the  later  case  of  Ma- 
gee  v.  White,  23  Tex-  180,  which  is  more  in  consonance  with  the 
spirit  of  our  system.  The  rules  applied  by  courts  of  chancery 
in  England,  to  estates  limited  to  the  sole  and  separate  use  of 
married  women,  are  not  applicable  to  the  wife's  statutory  sepa- 
rate estate  in  this  state.*^ 

§  59.  Her  Estate  Liable,  When. 

To  be  sure,  when  the  wife  is  personally  bound,  her  estate  is 
liable,  save  where  it  is  by  law  exempt  from  forced  sale.     It  was 
the  intention  of  oui*  lawmakers  to  preserve,  as  far  as  possible, 
the  corpus  of  the  wife's  separate  property  from  the  encroach- 
ments of  the  husband.     The  law  imposes  upon  him  the  duty  to 
support  his  wife  and  children,  and,  the  better  to  aid  him  in  do- 
ing this,  places  at  his  disposal  the  use,  fruits,  and  revenues  of 
her  property,  from  which,  along  with  the  other  conununity 
property  and  his  own,  he  may  secure  the  means  of   doing   so. 
But  he  cannot  even  for  this  purpose  encumber   her   property. 
This  would  admit  his  right  to  dispose  entirely  of  it,    for   the 
right  to  charge  will  amoimt  to  a  right  to  dispose.**^     It  is  liable 
onlv  for  her  own  debts  contracted  in  the  manner  and  for  the 

t.' 

purposes  pointed  out  by  law,  or  for  her  individual   torts,   and 
antenuptial  debts. 

The  cases  preceding  Stansbury  v.  Nichols,  30  Tex.  145,  hold- 
ing that,  independently  of  the  contracts  specifically  mentioned 
in  the  statute,  her  estate  might  be  equitably  charged  with  neces- 
saries for  the  family  where  the  husband  owned  no  estate,  was 
insolvent,  etc.,  have  been  repudiated,  and  the  tendency  since  the 
case  cited  has  been  to  limit  the  liability  of  her  estate  to  her  in- 
dividual debts  contracted  or  incurred  in  strict  accordance  with 
law.  This  is  the  better  rule,  for  to  admit  the  husband's  right 
to  charge  her  estate  upon  any  pretext  would  be  to  tamper  with  a 
right  which  the  law  deems  inviolable, — her  right  to  own  an 
estate. 

nTaynes  v.  Stovall,  23  Tex.  625;       145;  Harris   v.   Williams,   44   Tex. 
Hutchinson  v.  Underwood,   27    Tex.      124. 
255;  Stansbury  v.  Nichols,  30  Tex.  *An<e,  §  37. 
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Tie  "Fifir\  z*:^*zT  m  izDi^xr"  *x3«i^<?*  for  *ie  Ijeneiit  of  her  sepa- 
rir^r  ur.c«rrrr  jj  r^ii:icil3Hi  l^y  ^r-iTnr^r-**     Scace  tie  Lnw  has  un- 
*•:  iiriae  ^sn*  zttd*:  »=«»«•  *ni»i  awraf^is  by  wkicii  a  wife 

X  f*fT-i-g«=>  ii*r=eif  -zr  re  c^rrr^,  on#='  vt  ihese  meffac^is  must  be 
•^rriisi'T  CTLr?'Ji»t<i  aeX'ir*^  •&&  -ir  iirr  Dr»>«*-rrr  l§  fci'^mA'*  A  cod- 
'r^!i  ear^ppti  izL^*:-  by  tie  a:&?ctuifi  iiL»i  wif *  jomdr  for  the  pur- 
z^iij^r  of  trc^nrin^r  "iic^  'tr^fCfin  of  a  i^i-is*-  iip»DiL  the  sepftnite 
rrocerr?'  '/f  •ii?  ▼ifr,  'ae  aL»:»iiie  to  5«r  oa^i  i»>r  the  esdnaiTe  ben- 
rd*  *iL«i  i2:ir'r»;-^»rEi«i':  'if  ifrr  ^epara:^^  pr»:'C:*?TCj.  will  bind  her, 
*n«i  her  ^>ZA'*:  i*  liibt»^  for  iue  pavmprn^.*-  And  where  the  hus- 
c-AiiiL  wi^ii  ^i^e  wif«?-'f  knjrw-jaiap^.  »!-A^-*»i  the  title  to  her  propertr 
*•:•  c«-  r:iA»i«r  :•:  hftr  f A'h.*rr-hi-tAw  i^  -Tr^z^e^^  t-^it  retained  the  man- 
ikefrfUffriLZ  *yi  the  €<tAtt-  ±n*i  «!tmirr^fr«eii  •iet^r*  in  the  name  of  the 
•ri^^ee,  her  estice  wa:*  Held  liAiut  f»>r  -r^^rh  a  debt  ovntracted  for 
brick  and  o'iier  ULiterLil  fiimi*he»i  in  inipn;«ciBff  her  prop- 
er»ry.'-  And  here,  as  in  Leases  whene  it  15  7t>oght  to  hind  the 
Trife  for  ne^esi^arie?.  bef-r-re  ^he  and  her  estate  are  liable  it  must 
appear  that  the  et>ntraot  iMm^femrna:  the  ?ame  was  either  con- 
^raere»i  by  her  per5»>naily.  by  her  authority,  or  under  her  diree- 
rion.** 

VMiar  eipien^e*  are  f-r  ^he  Wnent  of  her  pn>perty  must  be  left 
to  rLe  e'>-i  jn«i<rment  ♦•f  ^he  i»iirt  or  inry.  as  any  other  question 
of  fact.  Piuiidin^,  repairs,  in-furan^.nr,  and  betterments  for  her 
realty,  ic^mi  and  shelter  for  her  st^T'ck,  per?«>nal  labor  when  re- 
r|Tiirfr*I  to  preserve  her  pr»>perty-  whether  real  or  personal,  may 
V-e  mentioned.  It  should  be  a  contract  for  expenses  incurred 
«>noeming  separate  pr%>perty  then  owned  by  her.  according  to 
the  writers  ci>nstru«?'ti«"»n  of  the  act.  In  (rei-n/*'  v.  Sterens^  31 
Tf'X.  *J70.  it  was  held  that  the  wife's  note,  the  hnsl^and  assenting 

••K«T.    Stat,    art-    2970.   and    art.  I>\vl^.    15    Tex.    3:     StaiuONirT    t. 

120L  XkhoN.    30    Tex.     145:    Forbes    t. 

^Majf**    V.    White,    23    Tex.    ISO:  Moore.  32  Tex.  195. 

Trimble-  v.  Miller.  24  Tex.  214:  Cov-  -  Butler  v.  Robertson.  11  Tex.  142; 

tnftVfn  V.    Burleson.    2S    Tex-    36S:  Smotrid^  r,  Lorel).  35  Tex.  58. 

MfTiard   V.    Sydnor.    29    Tex.    257:  "^Perkin*  r.  Baker.  38  Tex.  45. 

Lynrh  r.  EIke*.  21  Tex.  229:  Hairnet  "Harris  v.  William^^s.  44  Tex.  124; 

r,  Htovall.    23    T«.    625:  Cheek    v.  Kaj:*-r  v.  Morri**,  1    Tex.    App.   Civ. 

B«llow^  17  Te%.    613:  Fullerton    t.  Ca*.   •  Wliite  &  W.i   I  177. 
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by  joining,  was  enforceable  against  her  where  given  for  the  pur- 
chase of  a  n^ro  to  belong  separately  to  her,  upon  the  apparent 
reasoning  that  it  was  a  contract  for  the  benefit  of  her  separate 
property.  Is  this  good  logic?  Can  a  contract  to  purchase 
property  be  a  debt  contracted  for  the  expenses  incurred  for  the 
benefit  of  such  property  ?  If  it  were  so,  the  wife  could  bind  her- 
self for  all  purchasers  made  by  her,  no  matter  whether  she  owned 
a  separate  estate  or  not,  and  such  contracts  would  be  for  the  ben- 
efit of  her  separate  property.^* 

Expenses  incurred  by  the  husband  in  quarrying  rock  from 
land,  the  separate  property  of  the  wife,  are  not  "expenses  in- 
curred for  the  benefit"  of  such  property.** 

§  61.  —  whether  Husband  Liable  upon  Such  Contracts. 

If  the  husband  and  wife  join  in  a  contract  for  expenses  in- 
curred for  the  benefit  of  her  separate  property,  there  can  be  na 
question  of  his  liability.*®  It  is  contractual.  But  even  where 
he  does  not  join,  if  it  be  such  a  contract  as  she  is  authorized  to 
make,  it  seems  that  he  is  also  liable,  and  the  statute  says  he  may 
be  sued  therefor.*^  Witness :  The  article  last  cited  which  pro- 
vides that  he  shall  be  jointly  sued  for  such  debt,  and  not  merely 
pro  forma,  for  he  is  not  therein  exempted  from  a  personal  judg- 
ment as  in  the  article  succeeding  it.**^  But  it  may  be  contended 
that  article  2971  of  the  statutes  indicates  a  different  intention. 
The  article  reads:  "Upon  the  trial  of  any  suit  as  provided  for 
in  the  preceding  article,  if  it  shall  appear  to  the  satisfaction  of 
the  court  and  jury  that  the  debts  so  contracted"  (for  necessa- 
ries), "or  expenses  so  incurred"  (for  benefit  of  her  separate 
property),  "were  reasonable  and  proper,  the  court  shall  decree 
that  execution  may  be  levied  upon  either  the  common  property 
or  the  separate  property  of  the  wife,  at  the  discretion  of  the 
plaintiff."  But  when  it  is  remembered  that  this  article  is  part 
of  the  chapter  defining  specially  the  rights  and  liabilities  of 
married  women,  and  not  of  married  men,  it  can  be  understood 
that  its  purpose  was  specially  to  fix  the  liability  of  a  married 

**See  post,  70.  "Sinotridge  v.  Lovell,  35  Tex.  58. 

■Eager  v.  Morris,  1  Tex.  App.  Civ.  "Rev.  Stat.  arts.  2970,  1201. 

Ca«.  (White  &  W.)  8  178.  '•Ibid.  1202. 
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Avoujan  for  tLe  ^rharacT^r  of  d^l*T*  iiiemic«rt»3-  m-i  not  to  absolve 
the  hue  band  f  ir^n  liabilin*  if  he  -wfrre  otiienrii*  liable ;  in  other 
words.  TO  jfTOTid^  thai  hf-r  j^parat*-  pri-j^errr.  as  well  a*  the  com- 
munitv.  T\-air  liable  fvr  h«-r  a"U7hvriz*c-'3  <.y«32TracT*-  If  the  article 
by  dire^.tiiii!  exf-ciiiiou  atrain?!  the  ?*-j«araie  pr^i-f^erty  of  the  wife 
or  the  cCfmiQUiiiTv.  and  oniittini:  t->  recvcnize  the  liabilitv  of  the 
hu^band'5  proj«eny.  ha?  the  effec-t  of  atis-Jving  him  fp>m  liabil- 
ity for  hf-r  <:".ij:ra<:'T5  fvr  the  ]"rnent  of  her  separate  property,  it 
has  the  saiije  e5ecT  fy»ncemini:  her  debt?  <»ntracted  for  neees^a- 
ries  for  herK-lf  and  children,  for  the  two  class*-?  of  c«:»iitract5  are 
included  in  the  anicle.  and  al?-?  in  the  one  prcTi^Jing  it  to  which 
referen«.-e  is  sfiecially  made:  but  we  know  thai  he  is  biMind  for 
these  nf-cf-sriarif^.  and  mav  l^c-  5ue«l  for  them  "in  the  manner 
preseril<-<l  in  article  1201."  Xow  the  anicle  either  excludes 
the  idea  of  his  liabilitv  in  l«>th  instances,  or  it  has  no  reference 
thereto,  in  either.  While  this  rule  may  apparently  be  a  hard- 
ship on  the  husband,  it  is  largely  ameliorated  by  the  fact  that  he 
receives  the  usi-.  r>?nts.  pronts.  and  occupation  of  her  property 
<]tirin«:  marriaire.  and  should  therefore  be  liable  for  its  neces- 
Miry  t'xpcnse.  It  w.iuld  n«»t  Ix-  equitable  to  give  him  these 
thiny:>.  and  in  additi«»n  thereto  to  require  the  wife  from  the 
in r pits  of  her  pn:'j>t'rty  to  l:»ear  the  necessary  expense  of  preserv- 
ing it.  The  pn:»visi«»n  that  such  debts  must  appear  to  the  satis- 
faction of  the  court  t»»  havf  lieen  reas«>nable  and  proper  affords 
II  sutHcicnt  safciTuard  against  any  pnissible  injustice  to  him  in 
rharginsr  hiiu  with  that  das?  of  l»etterments,  and  permanent  im- 
l>rovcnu'Uts  that  i:«»  v*  materially  enhance  the  value  of  the 
corpus  of  the  witV's  pmpcrty.  and  limit  it  to  the  rea*^nable  and 
proper  cxpciist*  in  niaintaininir  and  preser\'ing  her  property. 
This  cxpcns<^  he  ouirht  to  l»ear. 

§  62.  May  Transfer  Her  Kotes. 

Xt^tes  niatlc^  payable  t<>  the  wife  or  to  her  order,  during  mar- 
riaire,  are  ]>re.siiniptively  c<»innninity  ])roperty;*'  but  whether 
they  are  or  not,  they  are  by  law  under  the  control  of  the  husband, 
and  the  wife  has  no  riirlit  t«>  alienate  them  except  in  the  manner 
provided   by   law/^®      ]>ut    she  may  if  the  husband  consents 

"Wrlls  V.  Cookniiii.  1.1  Trx.  127.  ••Ante,  S  39. 
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transfer  by  mdorsement  notes  made  payable  to  her  order,*^  or 
where  stich  facts  exist  as  authorize  her  to  act  as  a  feine  sole. 
And  her  mere  indorsement  with  her  husband's  consent  carries 
her  title,  even  though  the  note  be  secured  by  a  lien  upon  land. 
Xo  privy  examination  and  acknowledgment  are  necessary.®* 

§  63.  Kay  Eelease  Her  Cause  of  Action. 

So,  she  may,  in  a  proper  case,  execute  a  valid  release  of  a 
cause  of  action,  as,  for  instance,  accept  a  stipulated  sum  as  her 
portion  as  heir  of  an  estate,  agreeing,  in  consideration  therefor, 
to  relinquish  all  other  right  which  she  miglit  have  to  such  estate, 
and  such  release  would  be  valid.  It  need  not  be  in  writing  and 
acknowledged  privily  even  though  it  embrace  land,  since  the 
statute  relates  only  to  a  "deed  or  other  writing  purporting  to  be 
a  convevance."®* 

m 

§  64.  Kay  Hake  Partition  Deeds. 

Another  class  of  contracts  of  very  considerable  importance 
in  matters  of  land  titles  in  this  state,  into  which  married  women 
may  enter,  is  contracts  of  partition.  Such  a  contract  cannot 
properly  be  said  to  be  a  conveyance  of  land  within  the  meaning 
of  our  registration  and  acknowledgment  laws,  and  hence  does 
not  have  to  be  in  writing  nor  acknowledged  in  the  manner  re- 
quired in  the  conveyance  of  land.®*  The  contract  may  be  one 
of  parol.  It  is  siifficient  to  bind  the  wife  if  it  be  entered  into 
by  her  with  the  consent  of  her  husband,  and  she  receive  a  con- 
sideration therefor.  Tenants  in  common  hold  an  interest  in  the 
entire  land  to  which  their  cotenancy  extends,  but  neither  owns 
any  particular  portion  of  it  to  the  exclusion  of  his  cotenants ; 
and  to  apportion  the  land  thus  held  in  common,  so  as  to  give  to 
each  the  exclusive  ownership  of  a  designated  portion  in  severalty, 
is  for  each  to  surrender  his  interest  in  the  portion  allotted  to 
others.     But  this  release  of  interest  is  considered  by  our  courts 

•"HeniminiDrway    y.    Mathews,    10  Tex.  App.  Civ.  Cas.  (Willaon)  §  247. 

Tex.  207.  But  see  Stephens  v.  Shaw,  68  Tex. 

«i1cCainly  v.  Waterhouse,  80  Tex.  261,  4  S.  W.  458,  post,  §  101. 

340,  16  S.  W.  19.  "Betts  v.  Simons  (Tex.  Civ.  App.) 

•^French  v.  Strumberg,  52  Tex.  92;  35  S.  W.  50. 
Bobbins  v.  Island  City  Sav.  Bank,  3 
M.  W.— 5. 
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iiMt  to  he  SL  n>nvevanoe  «-.f  lan«I  within  the  statute  of  frauds.** 
Even  though  the  wife  give<  no  assent  directly  to  the  partition, yet 
if  she  ac«jnies4.*es  in  it  and  re«*eives  l>enetits  under  it,  she  will  be 
Uiund.**  Akin  to  rlio  class  of  ontracts  under  consideration 
are  thi»<e — 

,;i  65.  Concerning  Bonndary  Lines  of  Her  Property. 

For  the  reas«»ns  statetl  in  the  foreir'^nff  section,  such  contracts 
•  ►r  agreements  as  f«»rm  the  subject  of  this  section  are  held  not  to 
l»e  within  the  statute  of  frauds,  nor  of  conveyancing.*^  It  is 
not  the  means  of  acquiring  title  to  real  estate  at  all,  but  the 
manner  of  determining  the  situation  and  Wation  of  the  land  al- 
readv  owned :  hence,  such  a^rrtH^ments  nei»d  onlv  be  entered  into 
in  the  same  manner  as  other  simple  c«.mtracts  to  be  binding  upon 
the  wife.*®  Such  agrei^ments  do  not  dc|)eiul  for  their  validity 
upon  the  principle  of  estopj>el,  though,  of  course,  they  may  be- 
<M>me  binding  in  that  way, 

^  66.  May  Employ  Counsel. 

The  wife  may  apjn^ar  in  c*ourt  a?  a  party  litigant.  This  car- 
ries with  it  the  right  to  employ  iMumsel  to  manage  and  conduct 
>uch  litigation.**  Such  omtracts  must  conform  to  the  require- 
ments of  all  other  contracts  of  married  women,  by  being  with 
res]>ect  to  a  matter  conc*erning  which  she  is  by  law  authorized  to 
contract.  It  must  he  a  mn^ssary,  or  for  the  benefit  of  her  sepa- 
rate proi>erty,  and  the  employment  of  legal  counsel  may  be 
(Mther.  As,  if  the  action  \ye  one  for  a  divorce  which  she  is  com- 
pelled to  bring  against  her  husband  because  of  his  abandonment 
or  other  cause  without  fault  upon  her  part,  it  is  such  a  contract 
as  she  can  properly  bind  herself  and  husband  for  its  perform- 

•  Stuart   V.    Baker.    17    Tex.    417:  taway   (Tex.    Civ.   App.)   35    S.    W. 

<;ibboiiH  V.  Bell,  45  Tex.  417:  Shan-  482. 

fn»n  V.  Taylor.  ir>  Tex.   413:    Cooper  •*(Jeoi"<re  v.  Thomas,  16  Tex.  74. 

V.  Austin.   .'»8  Ti'X.    404:    Johnson  v.  "Houston  v.  Sneed,  15  Tex.  307. 

Johnson.    0,')    Tex.    87 :  WariUow    v.  •T.iecointe    v.    Toudouze,     82    Tex. 

Miller.  iiU  Tex.  39.1,    (5    S.    W.    202:  208.  17  S.  W.  1047. 
(ravens  v.  White,  73  Tex.  577,  11  S.  "^Cordray  v.  Galveston  (Tex.  Civ. 

W.   543:    Ayroek   v.   Kimbrough,   71  App.)  26  S.  W.  245. 
'JVx.  330,  12  S.  W.  71 ;  Arnold  v.  At- 
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ance.  It  cannot  be  denied  that  such  suit  may  be  necessary  for 
the  protection  of  her  life  and  property.  The  statute  authorizes 
her  to  bring  such  a  suit,  and  she  cannot  be  denied  the  means  of 
doing  so.  It  is  a  necessary  expense  in  the  prosecution  of  her  legal 
rights,  and  for  such  fees  to  a  reasonable  amount  the  husband  is 
lenallv  charffeable.^*^ 

The  wife's  attorney  may  recover  such  fees  for  her  in  the  di- 
vorce proceeding,  or  he  may  maintain  an  independent  suit 
against  the  husband  for  them,  where  such  fees  are  reasonable  in 
amount,  and  the  suit  is  brought  in  good  faith  upon  grounds 
which  are  probably  true.^^ 

§  67.  As  Agent  of  Her  Husband. 

Such  is  the  relation  of  husband  and  wife  that  she  is  often 
called  upon  to  act  as  his  impliedly  authorized  agent.^^  There 
can  be  no  question  of  her  right  to  act  for  him  when  she  is  ex- 
pressly authorized.  It  frequently  happens  that,  on  account  of 
the  husband's  abandonment  or  other  absence,  the  wife  is  com- 
[lelled  to  act  with  reference  to  property  over  which  the  husband 
when  present  has  sole  control  and  management,  and  in  respect 
to  matters  that  are  ordinarily  within  his  special  province  when 
fulfilling  the  duties  as  head  of  the  family.  Under  such  cir- 
cumstances her  authority  to  represent  him  will  be  implied ;  for 
then  she  is  necessarily  compelled  to  assume  the  position  of  the 
husband,  to  discharge  his  duties,  and  incur  his  responsibilities, 
and  her  powers  should  correspond  with  the  new  duties  she  is 
thus  compelled  to  assume."^'  It  would  seem,  since  the  law  in- 
vests the  husband  with  the  sole  control  and  management  of  all 
property  during  coverture,  that  the  wife's  right  to  control  under 
the  foregoing  circumstances  would  be  by  reason  of  an  implied 
agency  growing  out  of  the  necessities  of  the  case.^*  The  law 
conclusively  presimies  that  she  is  his  agent  when  this  necessity 
arises.  But  she  would  not  be  permitted  to  go  beyond  the  exi- 
gencies of  her  sitiiation,  but  to  this  extent  her  acts  are  binding 

'McClelland  ▼.  McClelland    (Tex.  "Bord  v.  Stubbs,  22  Tex.  Civ.  App. 

Civ.  App.)   37  S.  W.  350;  Ceccato  v.  242,  54  S.  W.  633. 

Deutsdiman.  19  Tex.  Civ.  App.  434,  "Blanchet  v.  Dugat,  5  Tex.  507. 

47   S.    W.    739:    Woeltz   v.    Woelts  "Wright  v.  Hays,  10  Tex.  130. 

(Tex.  Civ.  App.)  57  S.  W.  905.  »*Check  v.  Bellows,  17  Tex.  013. 
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;  ;•  *i  "Lir-oi  !•  rj_  *^tr"  1H--L  iLi  nn^i*a::i»ji  la^  doe  h.ii:?b«iid.^  But 
jtf:  .r  >i^  r«i!ii*»:ii-:#t!r*'i  mut  -ju*  ^r^  -^  ^:c  ai*ty«ajibr  die  igent  of 
"iitt  J.  L-:;ii':.  -r:i£a.  "iitir^  ^•^.ss  ii;  tzt^h*  ^fctiessiij'  for  his  hav- 
-Hi  1  y-r  r-^^-^irjLTir'i.  I:  >  i  :-i**so:il  :f  fjiit  a>  be  shown  bj  the 
'.si-'"^  t— *^'^ — j^  ?Tji*iL  ur^nj*"-  li  ziiii"^  ^asH**.  from,  the  nAtore 
.:  'j.e  -riz^-aitri'  c.  i-i*i  r^^i-  c  :f  -jir  iar:f*f<.  flight  pn»f  will 
rr-'av—rj.  it^r  ijzrjhicjrj .  zz.  rj.»-Tr  sTriiK  z-^K'Z  i-naht  to  be  re- 
:/L-^^«  jir::^  i-it?cii:i»i  lzjL  Tif-r  at*:  IrrLiur  Mtiecher  the  impli- 

:u'l*.c  :i  Ik:  I'lrliJirL'r' ':  i»:r  f  -r  *  "^  iz.  "Lie  iorL=eht>l«i  and  fam- 
:^  irii*-r  -i  zi-ji-j.  TTr-  cj?-?  *^z.  Ti^rir  tiiey  ±re  living  apart. 
If  .'^-z--c  iTiir:  j.*^  Li  :•  fizL-:  d~  f.r  ^^'^  'h rngs  as  necessaries, 
1:1:  i.-  .:  -:r.  lA^trvf  •Tr.  '^^  I'L'rr  M  fTiiilT.  If  in  the  same  houae 
1-  ■  -_-  rr-'^-Tr  V  Li^r.V.  i^  :»r:  r^  ^^r^ic^L  for  5uch  things  as  he 
'.•-. T'--:"*  I^tt  ""   i-rlziT  i2.»rr^  iz,-i  r^rrair:..  k:»win2   thev   are  pnr- 

.:  in  law.  pavment  to 
jii  Lr  :l-    iL?..^cxr^,  r>:  r  £5  her  receipt.    She 


m!_:    :  :::  :•  ?sr  lir  -•  *r-r.  Lti"  iU  zivC'rv  frvim  bcuik.  or  sell  his 

:•  •  •>.*'     I:  -It  7  1:5  i*r7  in  rtiir^  vf  :br  h'l-oiehold  alfairs  her 

•'_  n—  -\"TiLi^  •:  — iV  -J  ill  ^-i-fc  ^r-cTraets  as  are  ieast>nablv 

:  r*  :»r:  11.1  z*7v-^sirv  In  z'zrt  r7»f!^:se?w  She  mav  deal  with  the 
:•:"  1>  r.  'ir  .ak-r.  :L-r  jt:^  •'trr.  And  he  is  bi>und.  no  matter 
"1- '-  -r  'le  sini-e  :»r  n-Ti>^<sArv  in  :be  sense  of  their  beins:  needed 


^ 


68.  Her  Wamntr. 


I"  "-"'rSA  c*r  ar.  diiL.^  ^f*  :.-v»iie^s  repetition  to  sav  here  that  the 
TTif^r  •i::::::  *>:•:.: ruor  a  :■••>•  :r.:ar^-  liability  except  it  be  for  the 
t-r-ned:  of  h-rr  separ-dtr  vr«:>:rty.  or  tor  necessaries  for  herself 

or  ••hil'ir^n.  Her  0':'tL:rjL';:7'  of  warranty  are  no  exception  to 
•i.i-  I-  -iLir-^/S'dblislied  an-i  well-r^v-enize*!  rule."*  And,  of  course, 
n- »'  \<*'izi-::  liahx  11  >n  her  warranrv  .>t  her  own  property,  she  will 
!:•'*  i»-  uj^«>n  a  warrariry  \vi:h  L^r  hii>hand  of  property  not  her 

-M.AtW   V.    RoUrriM>n.     41    Tex.  ''Baini  v.  Patillo  (Tex.  Cir.  App.) 

3.V>.  <*^  aU>    Fermier   v.    Bmnnac.  24  S.  W.  SI3:  Wadkins  t.   Watson. 

21  T**\.  (  iv.  App.  .->43.  r>3  S.  W.  ri»>*i.  S6  Tex.  194,  22  L.  R.  A.  779,  24  S. 

'  *it^.v^rt.  Hii*.  k  Wife,  §  'Jl  W.  3So. 

^Ante,  i  50. 


8EC8.  69,  7a]  WIFE'S  CONTKACTS.  09 

• 

own."*  The  husband's  assent,  and  even  joining,  has  nothing  to 
di)  with  it*®  further  than  to  make  him  liable.  If  the  contract  of 
warranty  involves  her  liability  for  necessaries  or  the  like,  she 
might  be  liable. 

§  69.  For  Acquisition  of  Land. 

The  wife  may  make  purchases  of  land  if  she  chooses,  or  she 
may  contract  to  buy  it  if  she  likes.  Wliere  she  pays  only  a  part 
of  the  purchase  money,  if  it  appears  that  she  intended  to  meet 
the  deferred  payments  out  of  funds  arising  from  her  separate 
estate,  the  land  will  be  hers,  and  not  liable  for  the  husband's 
debts.®*  The  fact  that  the  husband  joins  the  wife  in  signing 
the  notes  for  the  unpaid  purchase  money  does  not  alter  the 
rule.*^  Or  if  she  borrow  the  money  with  which  to  discharge  the 
note  it  would  still  make  no  difference.®*  The  contract  to  buy 
mav  Ix.*  either  from  an  individual  or  the  state.  It  was  held  in 
Bameit  v.  Murray,  54  S.  W.  Rep.  784,  that  a  wife's  settlement 
upon,  and  purchase  of,  land  from  the  state,  her  husband  assent- 
ing thereto,  was  valid ;  and  again,  in  Lee  v.  Green,  58  S.  W. 
Rep.  847,  that  a  married  woman  might  become  the  purchaser 
of  state  school  land  by  mesne  conveyances  from  the  original  pur- 
chaser, her  failure  to  hie  with  thfe  commissioner  of  the  general 
land  office  her  individtial  obligation  therefor,  as  in  such  case 
the  purchaser  may  do  under  the  statute,  not  working  a  forfeit- 
ure of  her  title.  The  assent  of  the  husband  in  such  cases  could 
not  be  material  to  her  contract  of  purchase,  except  as  it  might 
affect  her  ability  to  comply  with  the  statutory  requirements  as 
to  settlement,  etc.,  since  his  assent  cannot  confer  capacity  at  all. 
Being  competent,  then,  in  a  qualified  sense  to  purchase  land,  or 
other  property  as  to  that,  on  credit,  we  come  to  consider — 

§  70.  Her  Liability  for  Unpaid  Purchase  Money. 

The  wife  is  liable  for  purchase  money  only  when  the  articles 

"Freiberg  ▼.   De  Lamar,   7   Tex.  Walker,  7  Tex.  Civ.  App.  305,  2«  S. 

Civ.  App.  263,  27  S.  W.  151.  W.  854;  post,  §  228. 

•K^'haison  v.  Beaiiehamp  Bros.  12  *^Ullmann  v.  Jasper,  70  Tex.  446, 

Tex.  Civ.  App.  109,  34  S.  W.  303.  7  S.  W.  763. 

"SiiiMheimer  v.  Kahn,  6  Tex.  Civ.  **Schuster  v.  L.  Bauman  Jewelry 

App.  143,  24    S.    W.    533;  Cavil   Y.  Co.  79  Tex.  179,  15  S.  W.  259. 
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self  or  children,  the  debt  should  be  contracted  by  her  personally^ 
or  by  someone  acting  under  her  authority.  Such  seems  to  be 
the  intention  of  our  statute,  and  has  been  the  annunciation  of 
our  courts.**  By  this  is  meant  that  she  should  do  or  say  some- 
thing that  clearly  indicates  an  intention  upon  her  part  to  be 
bound  for  their  payment,  and  cause  the  seller  to  look  to  her  for 
such.  It  is  not  sufficient  that  she  merely  give  the  order  for  the 
goods,  as  for  groceries  for  the  family,  for  in  such  a  case  the  pre- 
siimption  is  that  she  does  so  as  the  agent  of  the  husband,  whose 
duty  it  is  to  supply  such  things.*^  It  cannot  be  supposed  that 
because  she  accepts  and  uses  articles  purchased  by  her  husband 
knowing  them  to  be  not  paid  for,  she  thereby  agrees  to  pay,  for 
she  is  entitled  to  presume  that  her  husband  has  purchased  them 
upon  his  own  credit,  and  to  consider  the  purchase  his,  and  not 
hers  at  all.  If  the  authority  of  another  be  relied  upon  to  thiis 
bind  her,  the  facts  conferring  such  authority  should  be  very 
plain  and  positive. 

§  58.  Kecessaries  for  Husband. 

If  the  husband  were  permitted  to  encumber  his  wife's  sepa- 
rate property  for  necessaries  for  himself,  it  would  change  the 
whole  policy  of  our  marital  laws  with  reference  to  the  wife's 
estate,  and  make  it  possible  for  him  to  completely  deprive  her  of 
all  her  property,  while  none  of  the  benefits  would  flow  to  her. 
Her  property  is  committed  to  his  care  that  he  may  occupy  and 
use  it,  but  not  that  he  may  convert  or  destroy  it  Necessaries 
for  the  husband  are  not  a  legitimate  charge  against  her  proi)erty. 
It  is  not  one  of  the  purposes  for  which  she  may  herself  charge 
it,  by  simple  contract  The  law  nowhere  requires  the  wife  to 
support  the  husband,  even  though  he  be  insolvent.  If  the  lan- 
guage of  the  earlier  decisions*®  intimates  such  a  doctrine,  they 


**Christmas  v.  Smith,  10  Tex.  123; 
Milburn  v.  Walker,  11  Tex.  329; 
Bailey  v.  Hicks,  IG  Tex.  222;  Brown 
V.  Ko.toT,  19  Tex.  34G:  McFaddin  v. 
Grumpier,  20  Tex.  374;  Magee  v. 
White,  23  Tex.  180;  HajTies  v.  Stov- 
all,  23  Tex.  «25 ;  Hutchinson  v.  Un- 
derwood, 27  Tex.  25o;  Stansburv  v. 
Nichols,  30  Tex.  145;  Ruiz  v.  Camp- 


bell, 6  Tex.  Civ.  App.  714,  26  S.  W. 
295;  Eager  v.  Morris,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  §  177. 

♦■^^lenard  v.  Schneider  (Tex.  Civ. 
App.)  48  S.  W.  761. 

"Christmas  v.  Smith,  10  Tex.  123; 
Brown  v.  Ector.  19  Tex.  346;  McFad- 
din  V.  Crumpler,  20  Tex.  374. 
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are  supplanted  by  the  rule  announced  in  the  later  case  of  Ma- 
gee  V.  White,  23  Tex.  180,  which  is  more  in  consonance  with  the 
spirit  of  our  system.  The  rules  applied  by  courts  of  chancery 
in  England,  to  estates  limited  to  the  sole  and  separate  use  of 
married  women,  are  not  applicable  to  the  wife's  statutory  sepa- 
rate estate  in  this  state.*^ 

§  59.  Her  Estate  Liable,  When. 

To  be  sure,  when  the  wife  is  personally  bound,  her  estate  is 
liable,  save  where  it  is  by  law  exempt  from  forced  sale.  It  was 
the  intention  of  our  lawmakers  to  pre3er\^e,  as  far  as  possible, 
the  corpus  of  the  wife's  separate  property  from  the  encroach- 
ments of  the  husband.  The  law  imposes  upon  him  the  duty  to 
support  his  wife  and  children,  and,  the  better  to  aid  him  in  do- 
ing this,  places  at  his  disposal  the  use,  fruits,  and  revenues  of 
her  j)roperty,  from  which,  along  with  the  other  community 
property  and  his  own,  he  may  secure  the  means  of  doing  so. 
But  he  cannot  even  for  this  purpose  encumber  her  property. 
This  would  admit  his  right  to  dispose  entirely  of  it,  for  the 
right  to  charge  will  amount  to  a  right  to  dispose.**®  It  is  liable 
only  for  her  own  debts  contracted  in  tlie  manner  and  for  the 
purposes  pointed  out  by  law,  or  for  her  individual  torts,  and 
antenuptial  debts. 

The  cases  preceding  Stansbury  v.  Nichols,  30  Tex.  14:5,  hold- 
ing that,  independently  of  the  contracts  specifically  mentioned 
in  the  statute,  her  estate  might  be  equitably  charged  with  neces- 
saries for  the  family  where  the  husband  owned  no  estate,  was 
insolvent,  etc.,  have  been  repudiated,  and  the  tendency  since  the 
case  cited  has  been  to  limit  the  liability  of  her  estate  to  her  in- 
dividual debts  contracted  or  incurred  in  strict  accordance  with 
law.  This  is  the  better  rule,  for  to  admit  the  husband's  right 
to  charge  her  estate  upon  any  pretext  would  be  to  tamper  with  a 
right  which  the  law  deems  inviolable, — her  right  to  own  an 
estate. 

^Tlaynes  t.  Stovall,  23  Tex.  625;       145;  Harris   v.   Williams,   44   Tex. 
Hutchinson  v.  Underwood,   27   Tex.      124. 
255;  Stansbury  v.  Nichols,  30  Tex.  ''Ante,  §  37. 
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§  60.  Concerning  Her  Separate  Estate. 

The  wife's  power  to  incur  expenses  for  the  benefit  of  her  sepa- 
rate property  is  recognized  by  statute.*®  Since  the  law  has  un- 
dertaken to  define  the  purposes  and  methods  by  which  a  wife 
may  charge  herself  or  property,  one  of  these  methods  must  be 
strictly  pursued  before  she  or  her  property  is  bound.*^*^  A  con- 
tract entered  into  by  the  husband  and  wife  jointly  for  the  pur- 
pose of  procuring  the  erection  of  a  house  upon  the  separate 
property  of  the  wife,  the  house  to  be  used  for  -the  exclusive  ben- 
efit and  improvement  of  her  separate  property,  will  bind  her^ 
and  her  estate  is  liable  for  its  payment.®^  And  where  the  hus- 
band, with  the  wife's  knowledge,  caused  the  title  to  her  property 
to  be  made  to  her  father-in-law  as  trustee,  but  retained  the  man- 
agement of  the  estate,  and  contracted  debts  in  the  name  of  the 
trustee,  her  estate  was  held  liable  for  such  a  debt  contracted  for 
brick  and  other  material  furnished  in  improving  her  prop- 
erty.*^^  And  here,  as  in  cases  where  it  is  sought  to  bind  the 
wife  for  necessaries,  before  she  and  her  estate  are  liable  it  must 
appear  that  the  contract  concerning  the  same  was  either  con- 
tracted by  her  personally,  by  her  authority,  or  iinder  her  direc- 
tion.*** 

What  expenses  are  for  the  benefit  of  her  property  must  be  left 
to  the  good  judgment  of  the  coiirt  or  jury,  as  any  other  question 
of  fact.  Buildings,  repairs,  insurance,  and  betterments  for  her 
realty,  food  and  shelter  for  her  stock,  personal  labor  when  re- 
quired to  preserve  her  property,  whether  real  or  personal,  may 
be  mentioned.  It  should  be  a  contract  for  expenses  incurred 
concerning  separate  property  then  owned  by  her,  according  to 
the  writer's  construction  of  the  act.  In  George  v.  Stevens,  31 
Tex.  670,  it  was  held  that  the  wife's  note,  the  husband  assenting 


♦•Rev.  Stat.  art.  2970,  and  art. 
1201. 

^Mapee  v.  White,  23  Tex.  180; 
Trimble  v.  Miller,  24  Tex.  214;  Cov- 
ington V.  Burleson,  28  Tex.  368; 
Menard  v.  Svdnor.  29  Tex.  257; 
Lynch  v.  Elkes,  21  Tex.  229:  Haynes 
V.  Stovall,  23  Tex.  625;  Cheek  v. 
Bellows,  17  Tex.    613;  Fullerton    v. 


Doyle,  18  Tex.  3;  Stansbury  v. 
Xiehols.  30  Tex.  145;  Forbes  v. 
Moore,  32  Tex.  195. 

"Butler  V.  Robertson,  11  Tex.  142; 
Sniotridge  v.  Lovell,  35  Tex.  58. 

"Perkins  v.  Baker,  38  Tex.  45. 

"Harris  v.  Williams,  44  Tex.  124; 
Eager  v.  Morris,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  $  177. 
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by  joining,  was  enforceable  against  her  where  given  for  the  pur- 
chase of  a  n^ro  to  belong  separately  to  her,  upon  the  apparent 
reasoning  that  it  was  a  contract  for  the  benefit  of  her  separate 
property.  Is  this  good  logic?  Can  a  contract  to  purchase 
property  be  a  debt  contracted  for  the  expenses  incurred  for  the 
benefit  of  such  property  ?  If  it  were  so,  the  wife  could  bind  her- 
self for  all  purchasers  made  by  her,  no  matter  whether  she  owned 
a  separate  estate  or  not,  and  such  contracts  would  be  for  the  ben- 
efit of  her  separate  property.^* 

Expenses  incurred  by  the  husband  in  quarrying  rock  from 
land,  the  separate  property  of  the  wife,  are  not  "expenses  in- 
curred for  the  benefit"  of  such  property.*^* 

§  61.  —  whether  Husband  Liable  upon  Such  Contracts. 

If  the  husband  and  wife  join  in  a  contract  for  expenses  in- 
curred for  the  benefit  of  her  separate  property,  there  can  be  no 
question  of  his  liability.*^®  It  is  contractual.  But  even  where 
he  does  not  join,  if  it  be  such  a  contract  as  she  is  authorized  to 
make,  it  seems  that  he  is  also  liable,  and  the  statute  says  he  may 
be  sued  therefor.*^  Witness :  The  article  last  cited  which  pro- 
vides that  he  shall  be  jointly  sued  for  such  debt,  and  not  merely 
pro  forma,  for  he  is  not  therein  exempted  from  a  personal  judg- 
ment as  in  the  article  succeeding  it.^*^  But  it  may  be  contended 
that  article  2971  of  the  statutes  indicates  a  different  intention. 
The  article  reads :  "Upon  the  trial  of  any  suit  as  provided  for 
in  the  preceding  article,  if  it  shall  appear  to  the  satisfaction  of 
the  cotirt  and  jury  that  the  debts  so  contracted"  (for  necessa- 
ries), "or  expenses  so  incurred"  (for  benefit  of  her  separate 
property),  "were  reasonable  and  proper,  the  court  shall  decree 
that  execution  may  be  levied  upon  either  the  common  property 
or  the  separate  property  of  the  wife,  at  the  discretion  of  the 
plaintiff."  But  when  it  is  remembered  that  this  article  is  part 
of  the  chapter  defining  specially  the  rights  and  liabilities  of 
married  women,  and  not  of  married  men,  it  can  be  understood 
that  its  purpose  was  specially  to  fix  the  liability  of  a  married 

**See  po9t,  70.  "Smotridge  v.  Lovell,  35  Tex.  58. 

■Eager  v.  Morris,  1  Tex.  App.  Civ.  "Rev.  Stat.  arts.  2970,  1201. 

Ca«.  (White  &  W.)  S  178.  "Ibid.  1202. 
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woman  for  the  character  of  debts  mentioned,  and  not  to  absolve 
the  husband  from  liability  if  he  were  otherwise  liable ;  in  other 
words,  to  provide  that  her  separate  property,  as  well  as  the  com- 
munity, was  liable  for  her  authorized  contracts.  If  the  article 
by  directing  execution  against  the  separate  property  of  the  wife 
or  the  community,  and  omitting  to  recognize  the  liability  of  the 
husband's  property,  has  the  effect  of  absolving  him  from  liabil- 
ity for  her  contracts  for  the  benefit  of  her  separate  property,  it 
has  the  same  effect  concerning  her  debts  contracted  for  necessa- 
ries for  herself  and  children,  for  the  two  classes  of  contracts  are 
included  in  the  article,  and  also  in  the  one  preceding  it  to  which 
reference  is  specially  made ;  but  we  know  that  he  is  bound  for 
tliese  necessaries,  and  may  be  sued  for  them  ^*in  the  manner 
prescribed  in  article  1201.''  Now  the  article  either  excludes 
the  idea  of  his  liability  in  both  instances,  or  it  has  no  reference 
thereto,  in  either.  While  this  nile  may  apparently  be  a  hard- 
ship on  the  husband,  it  is  largely  ameliorated  by  the  fact  that  he 
receives  the  iise,  rents,  profits,  and  occupation  of  her  property 
during  marriage,  and  should  therefore  be  liable  for  its  neces- 
jiary  expense.  It  would  not  be  equitable  to  give  him  these 
things,  and  in  addition  thereto  to  require  the  wife  from  the 
corpus  of  her  property  to  bear  the  necessary  expense  of  preserv- 
ing it.  The  provision  that  such  debts  must  appear  to  the  satis- 
faction of  the  court  to  have  been  reasonable  and  proper  affords 
a  sufficient  safeguard  against  any  possible  injustice  to  him  in 
charging  him  with  that  class  of  betterments,  and  permanent  im- 
provements that  go  to  materially  enhance  the  value  of  the 
corpus  of  the  wife's  property,  and  limit  it  to  the  reasonable  and 
proper  expense  in  maintaining  and  presenting  her  property. 
This  expense  he  ought  to  bear. 

§  62.  May  Transfer  Her  Kotes. 

Notes  made  payable  to  the  wife  or  to  her  order,  during  mar- 
riage, are  presumptively  community  property;^®  but  whether 
they  are  or  not,  they  are  by  law  imder  the  control  of  the  husband, 
and  the  wife  has  no  right  to  alienate  them  except  in  the  manner 
provided  by  law\®®      But   she  may  if  the  husband  consents 

"Wells  V.  Cockniin,  13  Tex.  127.  ••Ante,  §  39. 
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transfer  by  indorsement  notes  made  payable  to  her  order,*^  or 
where  such  facts  exist  as  authorize  her  to  act  as  a  feme  sole. 
And  her  mere  indorsement  with  her  husband's  consent  carries 
her  title,  even  though  the  note  be  secured  by  a  lien  upon  land. 
Xo  privy  examination  and  acknowledgment  are  necessary.®* 

§  63.  Kay  Eelease  Her  Cause  of  Action. 

So,  she  may,  in  a  proper  case,  execute  a  valid  release  of  a 
cause  of  action,  as,  for  instance,  accept  a  stipulated  sum  as  her 
I>ortion  as  heir  of  an  estate,  agreeing,  in  consideration  therefor, 
to  relinquish  all  other  right  which  she  might  have  to  such  estate, 
and  such  release  would  be  valid.  It  need  not  be  in  writing  and 
acknowledged  privily  even  though  it  embrace  land,  since  the 
statute  relates  only  to  a  "deed  or  other  writing  purporting  to  be 
a  conveyance."®* 

§  64.  Kay  Hake  Partition  Deeds. 

Another  class  of  contracts  of  very  considerable  importance 
in  matters  of  land  titles  in  this  state,  into  which  married  women 
may  enter,  is  contracts  of  partition.  Such  a  contract  cannot 
properly  be  said  to  be  a  conveyance  of  land  within  the  meaning 
of  our  registration  and  acknowledgment  laws,  and  hence  does 
not  have  to  be  in  writing  nor  acknowledged  in  the  manner  re- 
quired in  the  conveyance  of  land.®*  The  contract  may  be  one 
of  parol.  It  is  sufficient  to  bind  the  wife  if  it  be  entered  into 
by  her  with  the  consent  of  her  husband,  and  she  receive  a  con- 
sideration therefor.  Tenants  in  coromon  hold  an  interest  in  the 
entire  land  to  which  their  cotenancy  extends,  but  neither  owns 
any  particular  portion  of  it  to  the  exclusion  of  his  cotenants; 
and  to  apportion  the  land  thus  held  in  common,  so  as  to  give  to 
each  the  exclusive  ownership  of  a  designated  portion  in  severalty, 
is  for  each  to  surrender  his  interest  in  the  portion  allotted  to 
others.     But  this  release  of  interest  is  considered  by  our  courts 

"Hcmmingway    y.    Mathews,     10  Tex.  App.  Civ.  Cas.  (Willson)  §  247. 

Tex.  207.  But  see  Stephens  v.  Shaw,  68  Tex. 

^MeCamly  v.  Waterhouse,  80  Tex.  261,  4  S.  W.  458,  post,  §  101. 

340,  16  S.  W.  19.  •*Betts  v.  Simons  (Tex.  Civ.  App.) 

^French  v.  Strumberg,  52  Tex.  92;  35  S.  W.  50. 
Bobbins  v.  Island  City  Sav.  Bank,  3 
M.  W.— 5. 
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not  to  be  a  conveyance  of  land  within  the  statute  of  frauds.** 
Even  though  the  wife  gives  no  asj^ent  directly  to  the  partition,  yet 
if  she  acquiesces  in  it  and  receives  l>enefits  under  it,  she  will  be 
l)Oiind.®®  Akin  to  the  class  of  contracts  under  consideration 
are  those — 

^  65.  Concerning  Boundary  Lines  of  Her  Property. 

For  the  reasons  stated  in  the  foregoing  section,  such  contracts 
<»r  agreements  as  form  the  subject  of  this  section  are  held  not  to 
be  within  the  statute  of  frauds,  nor  of  conveyancing.**  It  is 
not  the  means  of  acqiiiring  title  to  real  estate  at  all,  but  the 
manner  of  determining  the  situation  and  l<x»ation  of  the  land  al- 
ready owned ;  hence,  such  agreements  need  only  be  entered  into 
in  the  same  manner  as  other  simple  contracts  to  be  binding  iipon 
the  wife.®*  Such  agreements  do  not  dejx^nd  for  their  validity 
upon  the  principle  of  estoppel,  though,  of  course,  they  may  be- 
come binding  in  that  way. 

^  66.  May  Employ  Counsel. 

The  wife  ma\  appear  in  court  as  a  party  litigant.  This  car- 
ries with  it  the  right  to  employ  counsel  to  manage  and  conduct 
siich  litigation.®*  Such  contracts  must  conform  to  the  require- 
ments of  all  other  contracts  of  married  women,  by  being  with 
respect  to  a  matter  concerning  which  she  is  by  law  authorized  to 
contract.  It  must  he  a  necessary,  or  for  the  benefit  of  her  sepa- 
rate pro|>erty,  and  the  employment  of  legal  counsel  may  Ix* 
either.  As,  if  the  action  be  one  for  a  divorce  which  she  is  com- 
pelled to  bring  against  her  hiisband  because  of  his  abandonment 
or  other  cause  without  faiilt  upon  her  part,  it  is  such  a  contract 
as  she  can  properly  bind  herself  and  husband  for  its  perfonn- 

•Stiuirt   V.   Baker,    17   Tox.   417:  taway  (Tex.   Civ.   App.)   35    S.    W. 

(Jibb«>n«  V.  Bell,  45  Tex.  417:  Shan-  482. 

nun  V.  Taylor.  Ifi  Tex.   413:    Cooper  •*Georjre  v.  Thomas,  16  Tex.  74. 

V.  Austin.   .')8  Tex.    4SU:    Johnson  v.  "Houston  v.  Sneed,  15  Tex.  307. 

JohnHon,    (i5    Tex.    87 :  Wanllow    v.  •'I.ieconite    v.    Toudouze.     82   Tex. 

Miller.  <i»  Tex.  39.'),    «    S.    W.    292:  208.  17  S.  W.  1047. 

(ravens  v.  White,  73  Tex.  577,  11  S.  '"Cordray  v.  Galveston  (Tex.  Civ. 

W.   .•)43:    Ayoock   v.   Kinibrouph,  71  App.)  26  S.  W.  245. 
Tex.  330,  12  S.  W.  71 ;  Arnold  v.  At- 
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ance.  It  cannot  he  denied  that  such  suit  may  be  necessary  for 
the  protection  of  her  life  and  property.  The  statute  authorizes 
her  to  bring  such  a  suit,  and  she  cannot  be  denied  the  means  of 
doing  so.  It  is  a  necessary  expense  in  the  prosecution  of  her  legal 
rights,  and  for  such  fees  to  a  reasonable  amount  the  husband  is 
legally  chargeable."^ 

The  wife's  attorney  may  recover  such  fees  for  her  in  the  di- 
vorce proceeding,  or  he  may  maintain  an  independent  suit 
against  the  husband  for  them,  where  such  fees  are  reasonable  in 
amount,  and  the  suit  is  brought  in  good  faith  upon  grounds 
which  are  probably  true.*^^ 

§  67.  As  Agent  of  Her  Husband. 

Such  is  the  relation  of  husband  and  wife  that  she  is  often 
called  upon  to  act  as  his  impliedly  authorized  agent.^^  There 
can  be  no  question  of  her  right  to  act  for  him  when  she  is  ex- 
pressly authorized.  It  frequently  happens  that,  on  account  of 
the  husband's  abandonment  or  other  absence,  the  wife  is  com- 
j>elled  to  act  with  reference  to  property  over  which  the  husband 
when  present  has  sole  control  and  management,  and  in  respect 
to  matters  that  are  ordinarily  within  his  special  province  when 
fulfilling  the  duties  as  head  of  the  family.  Under  such  cir- 
cumstances her  authority  to  represent  him  will  be  implied;  for 
then  she  is  necessarily  cxmipelled  to  assume  the  position  of  the 
husband,  to  discharge  his  duties,  and  incur  his  responsibilities, 
and  her  powers  should  correspond  with  the  new  duties  she  is 
thus  compelled  to  assume."^  It  would  seem,  since  the  law  in- 
vests the  husband  with  the  sole  control  and  management  of  all 
property  during  coverture,  that  the  wife's  right  to  control  under 
the  foregoing  circimistances  would  be  by  reason  of  an  implied 
agency  growing  out  of  the  ne<*essities  of  the  case.*^*  The  law 
conchisively  presumes  that  she  is  his  agent  when  this  necessity 
arises.  But  she  would  not  be  permitted  to  go  beyond  the  exi- 
gencies of  her  situation,  but  to  this  extent  her  acts  are  binding 

'McClelland  t.  McClelland    (Tex.  "Bord  v.  Stubbs,  22  Tex.  Civ.  A  pp. 

Civ.  App.)  37  S.  W.  350;  Ceccato  v.  242,  54  S.  W.  633. 
Deutsciiman,  19  Tex.  Civ.  App.  434,  "Blanchet  v.  Dugat,  5  Tex.  507. 

47    S.    W.    739;    Woeltz   v.    Woelt*  "Wright  v.  Hays,  10  Tex.  130. 

(Tex.  Civ.  App.)  57  S.  W.  905,  **Cheek  v.  Bellows,  17  Tex.  613. 
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upon  them  both,  and  need  no  ratification  by  the  husband.*^*  But 
let  it  be  remembered  that  the  wife  is  not  necessarily  the  agent  of 
the  husband,  when  there  exists  no  urgent  necessity  for  his  hav- 
ing a  representative.  It  is  a  question  of  fact  to  be  shown  by  the 
party  asserting  such  agency.  In  many  cases,  from  the  nature 
of  the  transaction  and  relation  of  the  parties,  slight  proof  will 
establish  her  authority;  in  others  strict  proof  ought  to  be  re- 
quired. Where  husband  and  wife  are  living  together  the  impli- 
cation of  her  authority  to  act  for  him  in  the  household  and  fam- 
ily affairs  is  much  stronger  than  where  they  are  living  apart 
If  living  apart  he  is  bound  only  for  such  things  as  necessaries, 
and  as  it  is,  therefore,  his  duty  to  supply.  If  in  the  same  house 
he  will  further  be  liable,  as  before  stated,  for  such  things  as  he 
permits  her  to  bring  there  and  retain,  knowing  they  are  pur- 
chased on  credit.  But  not  being  his  agent  in  law,  pajTuent  to 
her  of  money  due  him  is  no  discharge,  nor  is  her  receipt.  She 
cannot  indorse  his  notes,  draw  his  money  from  bank,  or  sell  his 
good:*."^  If  he  puts  her  in  charge  of  the  household  affairs  her 
authority  extends  to  making  all  such  contracts  as  are  reasonably 
proper  and  necessary  in  the  premises.  She  may  deal  with  the 
butcher,  the  baker,  the  grocer,  and  he  is  bound,  no  matter 
whether  the  same  he  necessary  in  the  sense  of  their  being  needed 
or  not.'^ 

§  68.  Her  Warranty. 

It  would  be  an  almost  needless  repetition  to  say  here  that  the 
wife  cannot  contract  a  pecuniary  liability  except  it  be  for  the 
benefit  of  her  separate  property,  or  for  necessaries  for  herself 
or  children.  Her  contracts  of  warranty  are  no  exception  to 
this  long-established  and  well-recognized  nde."^®  And,  of  course, 
not  being  liable  upon  her  warranty  of  her  own  property,  she  will 
not  be  u])on  a  warranty  with  her  husband  of  property  not  her 

'^:McAf*>e    V.    Robertson,    41    Tex.  "Baird  v.  PatiUo  (Tex.  Civ.  App.) 

3.'>r>.  See  also   Fennier   v.   Brannan,  24  S.  W.  813:  Wadkins  v.    Watson, 

21  Tex.  Civ.  App.  543,  53  S.  W.  099.  86  Tex.  194,  22  L.  R.  A.  779,  24  S. 

■Stewart.  Hus.  &  Wife,  §  91  W.  385. 

^Antc,  §  50. 
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own.^*  The  husband's  assent,  and  even  joining,  has  nothing  to 
Jo  with  it*^  further  than  to  make  him  liable.  If  the  contract  of 
warranty  involves  her  liability  for  necessaries  or  the  like,  she 
might  be  liable. 

§  69.  For  Acquisition  of  Land. 

The  wife  may  make  purchases  of  land  if  she  chooses,  or  she 
may  contract  to  buy  it  if  she  likes.  Where  she  pays  only  a  part 
of  the  purchase  money,  if  it  appears  that  she  intended  to  meet 
the  deferred  payments  out  of  funds  arising  from  her  separate 
estate,  the  land  will  be  hers,  and  not  liable  for  the  husband's 
debts.®^  The  fact  that  the  husband  joins  the  wife  in  signing 
the  notes  for  the  unpaid  purchase  money  does  not  alter  the 
rule.**  Or  if  she  borrow  the  money  with  which  to  discharge  the 
note  it  would  still  make  no  difference.^*  The  contract  to  buy 
niav  be  either  from  an  individual  or  the  state.  It  was  held  in 
Banieti  v.  MuiTay,  54  S.  W.  Rep.  784,  that  a  wife's  settlement 
upon,  and  purchase  of,  land  from  the  state,  her  husband  assent- 
ing thereto,  was  valid ;  and  again,  in  Lee  v.  Green,  58  S.  W. 
Rep.  847,  that  a  married  woman  might  become  the  purchaser 
of  state  school  land  by  mesne  conveyances  from  the  original  pur- 
chaser, her  failure  to  file  with  th'e  commissioner  of  the  general 
land  office  her  individual  obligation  therefor,  as  in  such  case 
the  purchaser  may  do  under  the  statute,  not  working  a  forfeit- 
ure of  her  title.  The  assent  of  the  husband  in  such  cases  could 
not  be  material  to  her  contract  of  purchase,  except  as  it  might 
affect  her  ability  to  comply  with  the  statutory  requirements  as 
to  settlement,  etc.,  since  his  assent  cannot  confer  capacity  at  all. 
Being  competent,  then,  in  a  qualified  sense  to  purchase  land,  or 
other  property  as  to  that,  on  credit,  we  come  to  consider — 

§  70.  Her  Liability  for  Unpaid  Purchase  Money. 

The  wife  is  liable  for  purchase  money  only  when  the  articles 

^Freiber^  t.   De  Lamar,   7   Tex.  Walker,  7  Tex.  Civ.  App.  305,  20  S. 

Civ.  App.  263,  27  S.  W.  151.  W.  854;  po«t,  §  228. 

•^haison  v.  Beauchamp  Bros.  12  ••UUmann  v.  Jasper,  70  Tex.  446, 

Tex.  Civ.  App.  109,  34  S.  W.  303.  7  S.  W.  763. 

"Sin»heimer  v.  Kahn,  6  Tex.  Civ.  '"Schuster  v.  L.  Bauman  Jewelry 

App.  143,  24    S.    W.   533;  Cavil   v.  Co.  79  Tex.  179,  15  S.  W.  259. 
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purchasod  were  necessaries  or  for  the  benefit  of  her  separate 
property.  It  has  never  been  thought  that  she  has  the  right  to 
buy  indiscriminately  what  she  pleases,  and  bind  herself  or  her 
husband.  .  She  was  held  not  liable  upon  a  note  signed  jointly 
with  her  husband  for  the  hire  of  a  slave,  no  other  fact  appearing 
to  indicate  that. the  contract  was  one  she  could  make.®*  Her 
contract  liability  for  unj)aid  purchase  money  for  land  is  gov- 
erned by  precisely  this  principle.  While  under  our  peculiar 
system  of  land  laws  the  suj)erior  title  to  land  sold  is  said  to  re- 
main with  the  vendor  until  the  final  payment  of  the  purchase 
money,  lands  j)urchased  by  her  on  credit  remain  liable  at  all 
times  to  be  subjected  to  the  payment  of  this  purchase  money; 
she  is  not  personally  liable.  The  land  only  can  be  recovered, 
and  nothing  further.®'^  The  law  will  not  permit  the  whole  of 
her  estate  to  be  jeopardized,  probably  sacrificed,  in  her  attempt 
to  make  additional  purchases.  She  merely  holds  the  land  sub- 
ject to  the  vendor's  lien,  but  is  in  no  way  responsible  for  the  pur- 
chase money,  even  if  the  deed  be  made  to  her  and  she  sign  the 
]Turcliase-money  notes,  for  the  vice  of  the  transaction  is  in  her 
want  of  caj)acity  to  make  the  contract  in  any  form.*** 

§71.  Her  Bight  to  Bescind;  Becovery  Back. 

Where  a  contract  of  a  married  woman  is  such  a  one  as  cannot 
be  enforced  against  her  she  may  at  any  time  she  may  choose 
abandon  it,  but  so  long  as  she  elects  to  stand  by  it,  the  other  par- 
ty is  bound.  Where  ])art  paAinent  has  been  made  by  a  married 
woman  upon  such  unenforceable  contract,  her  lack  of  power  up- 
on a  rescission  to  recover  it  back  is  clearlv  illustrated  bv  the  verv 
lucid  opinion  of  Justice  Brown,  in  Fiiis  v.  Ehler,  87  Tex.  347, 
28  S.  W.  518,  in  the  following  language:  "A  married  woman 
cannot,  solely  on  account  of  her  coverture,  recover  the  payment 
made.  ...  A  married  woman  who  voluntarily  pays  her 
money  or  other  personal  j)ropertv  upon  a  contract  made  by  her, 
or  in  anv  wav  that  would  bind  a  man,  cannot  recover  it  back, 
sim])ly  upon  the  ground  that  she  is  a  married  \voman.     .     .     . 

•^Trimble  V.  Miller,  24  Tex.  214.  "Farr    v.    Wrifrht,    27    Tex.     06: 

"Lynch    v.    Elkes.    21    Tex.    220;  Covin^on  v.  Burleson,  28  Tex.  368: 

Xwl  V.  Clark  (Tox.  Viv.  App.)  60  S.  Smith  v.  Wilson  (Tex.  Civ.  App.)  32 

VV.  350.  S.  W.  434. 
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In  this  state  the  right  of  a  married  woman  to  acquire  and  hold 
projK^rty,  real  and  personal,  either  by  gift,  devise,  descent,  or 
purchase,  is  as  absolute  as  that  of  her  husband.  She  may  with 
his  consent  mortgage  her  real  estate  to  secure  his  debts,  or  she 
might  give  her  personal  property  to  him  or  to  any  other  person. 
If  she  contract  to  buy  on  credit,  and  execute  a  note  for  the 
price,  she  may  or  may  not,  as  she  may  elect,  proceed  with  the 
contract,  and  the  person  contracting  with  her  cannot  refuse  to 
e^rry  out  the  agreement  because  she  is  a  married  woman.  If 
she  elect  to  abandon  the  contract,  she  cannot  be  compelled  to  pay 
what  she  has  promised,  but  she  must  return  what  she  has  re- 
ceived. jVIrs.  Pitts  had  the  right  to  refuse  to  receive  the  proper- 
ty, and  could  not  be  compelled  to  complete  the  imexecuted  part 
of  the  contract;  but  when  she  elected  to  abandon  the  trade  she 
must  determine  for  herself,  as  if  she  were  a  man,  whether  it  was 
to  her  advantage  to  refuse  to  proceed,  and,  having  so  decided,  she 
has  only  such  remedies  as  a  man  would  have  under  the  same 
state  of  case.  It  would  be  a  novel  case  for  a  plaintiff  to  allege 
that  the  defendant  had  done  no  wrong  in  the  transaction,  but 
that,  because  she  was  not  bound  to  carry  out  her  agreement,  she 
was  entitled  to  relief  against  her  own  deliberate  act,  which  was 
lawful  in  itself,  or,  if  unlawful,  would  not  put  the  defendant  in 
the  wrong.  If  she  is  damaged  by  the  result,  she  had  it  in  her 
power  to  have  protected  herself  by  paying  the  remainder  of  the 
price  and  taking  the  goods,  and  if  the  property  purchased  was 
not,  in  her  opinion,  of  suflicient  value  to  justify  this,  she  had  the 
advantage  over  a  man,  of  abandoning  the  contract  and  escaping 
responsibility  for  other  damages  than  the  sum  advanced."**^ 

§  72.  —  Betuming^  Benefits. 

The  wife  may,  or  may  not,  be  required  to  return  the  benefits 
received  to  entitle  her  to  a  rescission.  In  the  matter  of  recover- 
ing her  lands  conveyed  in  a  onanner  not  binding  upon  her,  and 
where  the  purchaser  knows  or  must  be  held  to  know  the  vice  of 
the  conveyance,  she  is  entitled  to  an  unconditional  recovery. 
For  such  a  transaction  cannot  be  ratified  by  accepting  the  pur- 

•'See  Pitt    V.    Elwr,    7    Tex.   CiT. 
App.  47,  32  S.  VV.  14G. 
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chase  money,  nor  an  estoppel  created  against  lier.  To  so  say 
would  emasculate  the  statute  requiring  her  conveyances  to  be  in 
a  particular  form  and  in  a  particular  manner.*®  But  where  the 
purchaser  is  entirely  without  fault,  and  not  chargeable  in  law 
with  the  knowledge  of  the  defects  of  her  conveyance  or  grounds 
authorizing  a  recovery,  equity  might  require  her  to  restore  such 
purchaser  his  consideration  paid  her.®®  And  in  the  case  of  such 
contracts  as  she  may  by  ratification  affirm,  it  would  not  l>e  at  all 
proper  to  permit  her  to  recover  her  property  without  a  due  re- 
turn of  the  consideration  received,®^  even  if  she  should  be  per- 
mitted to  do  so  then;  for  it  is  difficult  to  see  upon  what  principle 
she  is  entitled  to  a  rescission  at  all  when  she  has  in  law  ratified 
the  disposition  of  her  property,  which  she  has  surely  done  when 
she  refuses  to  return  the  consideration  paid.  At  any  rate,  if  the 
transaction  be  not  in  violation  of  any  rule  of  law,  she  must  re- 
turn the  benefits  received  l>efore  she  is  in  a  position  to  ask  relief 
from  her  contract. 

§  73.  Her  Contracts  of  Insurance. 

A  married  woman's  contracts  of  insurance  for  the  protection 
of  her  separate  property  would  be  upheld  as  valid,  the  same  as 
any  other  contract  which  she  might  make  for  its  benefit.  For 
at  this  dav  it  has  come  to  be  considered  a  business  necessity  to 
thus  protect  one's  proj)erty  against  loss  by  fire.  But  while  the 
husband  may  bind  himself  for  such  purposes,  he  would  have  no 
authority  to  bind  her  without  her  permission. .  Whether  an  in- 
surance upon  her  life  is  a  necessary  would  depend  upon  the  cir- 
cumstances,— the  station  in  life  occupied  by  the  parties,  as  well 
as  their  ability.  She  may  contract  for  a  policy  upon  her  life 
for  his  benefit  as  his  agent;  in  which  case  her  representations 
will  be  binding  upon  him.^^ 

«Berry  v.    Dciiley,    26    Tox.    737;  (Tox.  Civ.  App.)   54  S.  W.  280. 

Moores  v.  Linney,  2  Tex.   Civ.    App.  "Pearson  v.  Cox,  71  Tex.  246,  9  S. 

293,  21    S.    W.    709;  Owen    v.    New  W.  124. 

York  &  T.  Land    Co.    11    Tex.    Civ.  ^Woodward  v.  MoXeiH,    75    Tex. 

App.  284.  32  S.  W.  1057;  Grandjean  146,  13  S.  W.  222. 

V.  San  Antonio   (Tex.  Civ.  App.)   38  "Centennial  Mut.  L.  A««o.  v.  Par- 

S.    \V.    837;    De   Oarcia   v.   Lozano  bam,  80  Tex.  518,  10  S.  VV.  31  tt. 
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§  74.  For  Sale  of  Land. 

Of  course  no  oral  contract  for  the  sale  of  land  can  be  enforced 
in  this  state;  the  statute  of  frauds  inhibits  actions  upon  such 
contracts.  Nor  can  the  written  contract  of  a  married  woman  be 
enforced  in  a  court  of  equity,  unless  the  contract  be  in  full  com- 
pliance with  the  statute  in  respect  to  conveyances  of  married 
women's  estates.  The  courts  can  indeed  d^  no  more  than  the 
married  woman  herself  can  do  in  the  conveying  of  her  property ; 
it  is  not  within  her  power  to  devest  herself  of  title  to  land  except 
in  the  manner  provided  by  law ;  much  less  can  a  court  do  such  a 
thing.  But  if  a  married  woman  executes  a  bond  for  title  or 
other  executory  contract  in  writing  to  convey,  and  she  is  joined 
by  her  husband,  and  the  instrument  is  properly  acknowledged, 
specilic  performance  may  be  decreed.^^  In  the  latter  case  cited, 
the  court,  in  speaking  of  the  statute  prescribing  the  character 
of  acknowledgments  to  any  conveyance  or  other  instrument  con- 
veying the  separate  property  of  married  women,  says  that  "it 
was  not  intended  to  limit  or  restrict  her  in  the  exercise  of  the 
right  or  power  of  alienation,  to  any  character  of  conveyance  or 
contract  which  she,  in  connection  with  her  husband,  might  deem 
advantageous  to  be  made  with  respect  to  her  separate  realty. 
.  .  .  The  statute  does  not  attempt  to  define  the  character  of 
conveyance  or  contract  which  would  be  necessary  to  transfer  the 
title  to  the  wife's  separate  property.  Nor  do  we  think  that  any- 
thing is  contained  in  our  law  regulating  conveyances,  that  would 
indicate  that  the  legislature  contemplated  that  the  legal  effect  of 
any  instrument  executed  by  the  wife  to  transfer  her  property 
was  to  be  changed,  or  its  status  in  any  manner  affected,  by  the 
privy  examination  of  the  wife.  That  examination  was  neces- 
sary to  it«  validity  to  the  extent  of  showing  that  she  executed  it 
voluntarily,  etc.  If  she  was  free  to  act,  and  so  declared  her- 
self, and  that  she  wished  not  to  retract  it,  the  essential  facts  ex- 
isted which,  if  properly  embodied  in  an  official  certificate  of  ac- 
knowledgment, would  make  valid  and  binding  the  instrument 
so  acknowledged.  But  the  instrument  itself  was  to  be  deter- 
mined by  the  well-settled  principles  applicable  to  conveyances 

"Munk  T.   Woidner.   ft   Tex.   Civ.       Coward.  79  Tex.  551,  15  S.  W.  (>08. 
App.  491,  29  S.   W.   409;    Angier  v. 
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of  real  property/*  In  other  words,  the  statute  does  not  inhibit 
the  wife  from  making,  pn>vided  she  dr^es  it  in  the  manner  pro- 
vided bv  law,  whatever  contract  she  mav  choose  to  make  with 
reference  to  her  real  prr>jK-rty.  Then,  if  she  executes  a  bond  for 
title,  or  by  other  contract  in  writing  agrees  to  convey  her  sepa- 
rate estate,  if  such  b<ind  or  other  contract  be  properly  ac- 
knowledged, spc*cific  performance  may  be  enforced.®* 

^  75.  Of  Suretyship. 

Viewed  as  a  simple  contract,  the  wife  can  enter  into  a  contract 
of  suretyship  only  where  she  could  have  made  the  contract  as 
principal.  That  is,  she  cannot  bind  herself  personally  upon  any 
undertaking,  whether  as  principal  or  surety,  except  for  the  pur- 
poses hitherto  defined.  She  may  become  a  surety  for  her  hus- 
band for  those  things  for  which  she  may  lawfully  contract  alone, 
but  for  other  pur|x>se3  her  signature  as  surety  or  indorser  creates 
no  liability.®*  But  considering  her  power  to  pledge  her  prop- 
erty for  another's  debt,  we  are  confronted  with  quite  a  different 
question.  For  from  the  earliest  times  her  right  to  mortgage 
her  property  for  her  husband's  debt  has  been  recognized.** 
Her  statiis  when  securing  another's  debt  by  mortgage  upon  her 
property  is  that  of  a  surety,  but  the  property  only  is  bound,  since 
her  signing  creates  no  personal  liability,  as  already  explained. 
Hence,  any  act  upon  the  part  of  the  other  parties  to  the  transac- 
tion that  would  operate  as  a  release  of  her  as  surety  if  she  were 
sui  juris,  would  also  operate  to  dischar<re  her  property  thus  mort- 
gaged.®* 

Thus,  if  the  debt  be  barred  by  limitations  as  to  her  principal, 
she  may  plead  the  same  and  release  her  property  ;®^  or  if  an  ex- 
tension he  given  without  her  consent,  her  property  is  released.®* 

"Diwiissod.  post.  §  121.  IC   Tex.   Civ.   App.   679,   39   8.   W. 

•*\Vheoler   v.   Burks      (Tex.     Civ.  1092;     Wofford   v.   Unger.   55   Tex. 

App.)  31  S.  W.  434.  480. 

•*Hollis  V.   Fiaiicois,  5  Tex.    195;  ''Wabhington  L.  Ins.  Co.  v.  Good- 

Kavanaugh  v.   Brown,    1   Tex.   481;  ing,  19  Tex.  Civ.  App.  490,  49  S.  \V. 

Rhodes  V.  Gibbs,  39  Tex.  432:  post,  123. 

S  123.  '•Beattie     v.     Keller     (Tex.    Civ. 

•-JUattie     V.     Keller     (Tex.     Civ.  App.)  49  S.  \V.  408. 
App.)  49  S.  W.  408;  Angel  v.  Miller, 


lie.  TftJ  WIFE'S  CONTRACTS.  76 

• 
But  if  she  consents  to  such  an  extension  it  is  binding  upon  Iier, 
since  it  is  a  contract  for  the  benefit  of  her  separate  estate. 

The  wife,  bv  paying  the  debt  for  which  she  is  thus  surety,  may 
be  subrogated  to  the  rights  of  the  payee  of  the  paper,®®  but  other- 
wise if  the  payment  be  made  from  the  husband's  or  the  commu- 
nity funds,  where  the  principal  is  her  husband.'^®  It  is  her 
right  also,  where  the  community  as  well  as  her  separate  estate 
?tands  charged  for  the  debt,  to  have  the  property  of  that  estate 
exhausted  l>efore  resorting  to  hers.^ 

§  76.  —  Bonds. 

It  has  been  held  that  the  act  of  the  wife  in  signing  the  hus- 
band's supersedeas  bond  is  void,  there  being  no  authority  in  law 
for  her  executing  such  an  instrument  for  her  husband's  ac- 
count ;^  and  in  that  case  our  supreme  court  held  that  our  c/)urt 
of  civil  appeals  had  the  power,  by  affidavit  or  otherwise,  to  deter- 
mine matters  of  fact  necessary  to  the  proper  exercise  of  its  juris- 
diction, and  to  determine  in  such  manner  whether  or  not  tlie  ap- 
plicant for  such  relief  as  surety  upon  such  a  bond  was  in  fact  a 
married  woman,  where  such  fact  did  not  appear  of  record.  As 
a  necessary  incident  to  her  right  to  appear  in  court  as  a  party, 
she  would  have  the  right  to  execute  bonds  for  cost,  trial  of  the 
right  of  property,^  sequestration,  attachment,  garnishment,  and 
others  necessary  to  the  proper  presentation  of  her  suit  or  defense, 
whether  with  or  without  her  husband's  joinder  or  assent. 

While  she  may  not  be  a  surety  on  another's  bail  bond,  yet  if 
she  be  the  accused  party  her  bond  given  to  secui*e  her  release  will 
be  binding  upon  her  as  well  as  her  sureties.*  "When  a  married 
woman  may  be  apjwinted  executrix  or  administratrix,  she  may, 
jointly  with  her  husband,  or  without  her  husband,  if  he  be  absent 
from  the  state,  or  insane,  or  refuses  to  join  with  her,  execute 
such  bond  as  the  law  requires,  and  acknowledge  the  same  before 
the  county  judge,  county  clerk,  or  any  notary  public  of  the  coun- 

"DaiTow  V. ^unimeihill  (Tex.  Civ.  -Cruger    v.    McCracken,    87    Tex. 

App.)  58  S.  \V.  158.  584.  ;iO  S.  W.  537. 

»*Canfield  v.  Moore,  16   Tex.   Civ.  H'hapnian  v.  Allen,  15  Tex.  278. 

App.  472,  41  S.  W.  718.  *C.  C.  P.  art.  312. 

Uames  v.  Jacques,  26  Tex.  320. 
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• 
ty  where  the  will  was  pn>ved  or  letters  were  granteil :  and  ^lu•h 
In 'fid  ?hall  bind  her  separate  estate  in  the  same  manner  as  if  slie 
were  unmarried,  but  ?hall  not  bind  her  husband  as  surety,  un- 
less he  sign  and  be  appr»>red  as  such."* 

"When  a  surviring  husband  t>r  wife  under  twenty-one  years 
of  age  shall  wish  to  accept  and  qualify  as  executor  or  executrix, 
or  administrator  or  administratrix,  he  or  she  mav  execute  such 
bonds  as  the  law  requires,  and  acknowledge  the  same  before  the 
county  judge,  county  clerk,  or  any  notary  public  of  the  county  in 
which  the  will  was  proved  or  letters  of  administration  were 
granted,  and  such  bonds  shall  be  as  valid  as  if  he  or  she  were  of 
lawful  age."* 

§  77.   As  Stockholder  in  Certain  Corpormtioni. 

Married  women  may  be  subscribers  to  the  stock  of  corpora- 
tions having  for  their  purpose  the  support  of  any  benevolent, 
charitable,  educational,  or  missionary  undertaking,  or  of  any 
literary  or  scientific  undertaking,  the  maintenance  of  a  library, 
or  the  promotion  of  painting,  music  and  other  fine  arts.  They 
may  in  such  corporation  l»ecome  directors  or  officers  thereof,  and 
their  acts,  contracts,  and  deeds,  for  such  purposes,  are  as  binding 
and  effective  as  if  they  were  males,  and  the  joinder  and  consent 
of  their  husbands  and  privy  examinations  separate  and  apart 
from  them  are  not  required." 

§  78.  May  Dedicate  Property  to  Public  TTse. 

It  is  held  by  our  supreme  court  that,  since  the  dedication  of 
land  to  public  use  may  be  complete  without  a  deed,  such  a  trans- 
action does  not,  therefore,  fall  within  the  statute  of  convevances 
of  married  women,  and  that  a  married  woman  can,  therefore, 
make  a  dedication  of  her  property  to  such  use,  if  her  husband  as- 
sent, or  ratify  it  after  its  appropriation  by  accepting  comjiensa- 
tion  for  its  taking.®  Judge  Elliott  says  that  if  the  opening  of 
the  way  will  improve  her  adjoining  land,  she  will  then  have  the 
right  to  make  a  dedication  under  a  power,  as  we  have,  to  improve 
her  separate  property.* 

'Rev.  Stat.  art.  1947.  •San    Antonio    t.    GrandjVan.    91 

•Ibid.  art.  1948.  Tex.  430,  41  S.  W.  477.  44  S.  W.  476. 

Ubid.  art.  G44.  'Elliott,  Roads  &  Streets,  §  103. 
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§  79.  In  Oeneral;  Common  Law;  Spanish  Law. 

The  iinitv  of  husband  and  wife  at  eonmion  law  forbade  the 
making  of  gifts  and  eonveyancos  by  the  one  to  the  other,  as  it  did 
ordinary  contracts  between  them.  This  fiction  was  one  of  the 
best-.«^ettled  fictions  of  that  sj'stem.  Upon  marriage  the  wife  was 
civ  if  Iter  moHua,  A  transfer  from  one  to  the  other  had  to  be  ef- 
fected through  a  third  person  or  trustee;  the  would-be  grantor 
conveyed  to  the  third  party,  and  the  third  party  in  turn  conveyed 
to  the  would-be  grantee.  But  a  direct  conveyance  by  either  to 
the  other  was  void.  But,  the  reason  for  this  rule  not  being  rec- 
ognized by  us,  the  intervention  of  such  third  person,  except 
where  necessary  to  meet  the  requirements  of  the  statute  of  con- 
veyances, is  not  required.^  So,  too,  uuder  the  Spanish  law  do- 
nations between  husband  and  wife  were  prohibited.  This  rule 
to  t)e  sure  had  its  exceptions,  one  of  which  was  that  the  donation 


'Fittft  v.  Fitts,  14  Tex.  443  >  Rey- 
nolds V.  Lansford,  16  Tex.  287. 
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was  valid  if  not  revoked  before  the  death  of  the  donor.*  But 
with  us,  the  separate  identity  of  the  wife  being  admitted,  as  well 
as  her  right  to  receive  and  own  property,  the  rules  of  those 
two  systems  have  very  little  analogy  to  ours.  Owning  her  prop- 
erty, she  may  do  pretty  much  as  she  pleases  with  it,  subject  only 
to  the  consent  of  her  husband ;  she  mav  deal  here  much  more 
freely  than  she  may  assume  pecuniary  liabilities  by  contract. 
Prior  to  the  passing  of  laws  regulating  marital  rights  the  Span- 
ish rule  obtained.  Since  then,  although  the  body  of  the  common 
law  was  thereby  adopted,  the  rights  of  married  women  being 
specially  defined,  a  wide  divergence  in  the  matter  of  her  right 
to  donate,  convey,  and  receive  and  hold  property  to  and  from  her 
husband,  has  been  recognized.*  Generally,  whatever  may  be 
the  subject  of  a  transfer,  may  he  passed  from  one  spouse  to  the 
other.  More  particularly,  and  with  what  limitations,  will  be 
seen  in  the  succeeding  sections  of  this  chapter. 

§  80.  Of  the  Community  Property. 

It  can  make  but  little  diiference  whether  the  subject  of  the 
transfer  be  separate  or  the  commun it}' property  of  the  parties. 
The  interest  of  each  of  the  parties  in  the  common  property  is  as 
much  the  subject  of  their  conveyance  as  though  the  entire  estate 
were  owned ;  and  without  anticipating  a  discussion  of  the  nature 
of  the  interest  of  the  partners  in  this  common  property,  which 
belongs  to  a  subsequent  chapter*  of  this  work,  it  is  sufficient  to 
sav  here  that,  with  the  limitations  hereafter  noticed,  either 
spouse  may  legally  sell,  transfer,  or  donate  to  the  other  his  or 
her  interest  in  the  community  property  of  the  marriage.*     The 


^Ferris  v.  Parker,  1.3  Tex.  385: 
Parker  v.  Chance,  11  Tex.  513. 

'HartweH  v.  Jackson.  7  Tex.  570; 
Reynolds  v.  Lansford,  Ifi  Tex.  287: 
Fitts  V.  Fitts,  14  Tex.  443:  Smith  v. 
Strahan,  16  Tex.  314:  Story  v.  Mar- 
shaU,  24  Tex.  305:  Smith  v.  Boquet, 
27  Tex.  507 ;  Brudshaw  v.  Mayfield, 
18  Tex.  21 :  Cox  v.  MiUer,  54  Tex. 
16;  Green  v.  Ferguson,  62  Tex.  525; 
niobardfion  v.   Llutehins.  68  Tex.  81. 


3  S.  \V.  276:  Riley  v.  Wilson,  86 
Tex.  240,  24  S.  W.  394:  Swearingen 
V.  Reed.  2  Tex.  Civ.  App.  364,  21  S* 
W.  383;  atitr,  49. 

V^o«/,  chap.  XIII. 

'Ilartwell  v.  Jackson,  7  Tex.  576; 
Parker  v.  ChAnce,  11  Tex.  513:  Hig- 
j^ins  V.  Johnson,  20  Tex.  389:  Dun- 
ham V.  Chatham,  21  Tex.  231 ;  Lewis 
V.  Simon,  72  Tex.  470,  10  S.  W.  554. 
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right  of  one  to  give  his  property,  whether  separate  or  com- 
munity, to  another,  even  though  it  be  hia  marital  consort,  is  al)- 
solute,  where  the  principle  is  not  violated  that  one  must  Ix^  just 
l^^fore  he  is  generous.®  And  even  where  the  conveyance  is  in 
violation  of  the  statute  of  frauds,  it  is  nevertheless  valid,  where 
creditors  and  innocent  purchasers  do  not  complain.'  The  hus- 
Iwind  may  exchange  the  connnunity  proj)erty  for  the  separate 
property  of  the  wife,  and  vice  versa.^  The  writer  cited  gives 
two  instances  where  such  exchanges  between  husband  and  wife 
have  been  upheld* 

§  81.  Deed  without  Consideration;  Oift. 

In  the  absence  of  any  evidence  of  intention  outside  of  the  deed, 
in  a  eonvevance  bv  the  husband  to  the  wife,  and  where  it  was 
shown  that  no  consideration  passed,  and  that  that  mentioned  in 
the  deed  was  merely  nominal,  our  supreme  court  held  that  such 
dec*d  "must  be  taken  as  evidencing  the  intention  which,  upon  its 
face,  it  imports, — that  is,  to  convey  to  the  wife  the  estate  of  the 
husband  in  the  property;"  and  very  correctly  reasoned  that  it 
must  have  been  intended  to  have  some  operation  upon  the  estate 
of  the  grantor,  and  that  it  must  be  taken  to  have  changcnl  the  es- 
tate from  community  into  separate  property  of  the  wife,  in  the 
absence  of  any  other  or  different  purpose  in  the  making  of  the 
i*onveyance.***  For,  as  between  the  parties  and  those  claiming 
under  them,  the  deed,  being  without  consideration,  will  be  u])- 
held  as  a  gift;^^  provided  the  rights  of  others  are  not  preju- 
diced.*^ 

But  where  the  husband  convevs  land  to  his  wife  hv  deed  to 
take  effect  "at  and  after  his  death,"  whether  construed  as  a  deed 
or  will,  the  wife  takes  no  separate  estate  in  another  tract  received 
in  exchange  therefor,  where  she  v'oluntarily  joins  her  husband  in 
the  deed  thereto,  and  the  tract  so  received  is  deeded  to  the  hus- 
band,** such  acts  amoimting  to  a  waiver. 

■Bruce  v.  Koch  (Tex.   Civ.   App.)  'Labbe  v.  Abat,  2  La.  53;  Fuller  v. 

40  S.  W.  620;  Cheek  v.  Herndon,  82  Ferguson,  20  Cal.  547. 
T«.  146,  17  S.  W.  763;  Herndon  v.  ^"Story  v.  :Mar8hall,  24  Tex.  305. 

Reed,  82  Tex.  647,  18  8.  W.  665.  "Stafford  v.  Stafford,  41  Tex.  111. 

filler  V.  Koertge,  70  Tex.  162,  7  "Pearce  v.  Jackson,  61  Tex.  642. 

S.  W.  691.  "Phillips   v.   Phillips    (Tex.   Civ. 

•Bal.  Com.  Prop.  90.  App.)  57  S.  W.  59. 
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I  as.  HBsbnd'i  Iteci  te  Wife;  Ptcsn^dMs:  Ddtrcrr. 

A*  fyrrx-**!!  The  parties  md  tbjee  HarmiTig  under  tfaem.  the 
pr^-^TirLprion  ■..btain*,  from  ihe  mairiTig  of  a  dee^i  bj  the  hnsbttod 
t.,  'L^  -rife,  -hat  1!:  Ts^ts  the  LzicexLtioiL  of  the  grantor  to  transfer 
.-♦-ifarare  or  o»>nimanitv  interesr  in  the  snbJ€t!t  of  the  conveTanee, 
to  rhe  -^fe  D>  be  her  separate  prc»pertv.**  Indeed*  it  L*  har»llj 
pf/p^rr  to  rpeak  of  it  a*  a  pre^Tunption  merely,  for  its  effect  is  to 
f.^*-  the  ri'ie  abr^olu'ely.  =ubje*!t  'jnly  to  be  impeache*!  as  similar 
••'rn'-'^vari*-*^  hietween  •trangers.  As  to  what  will  constitute  a  de- 
liver, of  rTich  a  deed*  it  is  a  qnestion  of  intention.  Under  our 
la.v-  rhe  hi>?.and  ha.^  the  exdusire control  of  the  wife's  property, 
ari'i  ^hir  *nrhout  r^eard  to  the  s»>urce  of  her  title:  by  virtue  '^f 
thi.-i  ri^ht  he  L«  entitled  to  the  possess  ion  of  whatever  appertains 
to  h^-r  pp'/perty.  inclnding  her  muniments  of  title.  A  delivery 
bv  a  •transrer  of  the  wife'?  title  paf»ers  to  the  husband  would  be 
a  deliverv  to  her.  It  follows,  then,  that  should  the  husband 
exe<-ute  to  the  wife  a  convevance.  althotudi  he  retains  the  man- 
ual  [Krr-je^^ion  thereof,  it  would  be  held,  unless  a  contrary  inten- 
ti<»n  is  •hown,  that  his  p*jss4:->.-iion  is  the  p«:>ssession  of  the  wife, 
and  a  delivery  be  pre>umeti  as  matter  of  fact  and  of  law.** 
There  is  nothing  inrri insistent  in  the  p»:issession  of  the  husband. 
with  ownership  by  the  wife ;  indeeil  he  is  the  only  person  author- 
ized by  law  to  manage  and  e«>ntr»>l  her  separate  property,  and  for 
such  purp«>ses  he  is  entitle^i,  even  as  against  the  wife  herself,**  to 
its  possession. 

It  is  not  necessarv  that  the  husband  should  declare  that  the 
conveyance  is  to  the  sole  and  separate  use  of  the  wife;  the  instru- 
ment c^mld  have  no  other  meaning.** 

^  83.  Verbal  Sale  or  Gift  between. 

From  what  has  gone  before,  it  will  be  perceived  that  there  is 
no  diffir-ulty  in  assf*nting  to  the  doctrine  allowing  gifts  and  con- 

*'Hiintf^r    V.   Hunter     fTex.     Civ.  "Brown  v.  Brown,  61  Tex.  56. 

A  pp.  I    45  S.  W.  820.  »'Lewis  v.  Simon,  72  Tex.  470,  10 

'Kirliardison      v.      Hutchins,      68  S.  W.  554:  Callahan  v.  Houston,  78 

T«x.  81.3  S.  W.  276:  MoCartney  v.  Tex.  494,  14  S.  W.  1027:  Sweftringen 

MK'arlney,   93   Tex.  359,  oo    S.   W.  v.  Roetl.  2  Tex.  Civ.  App.  364,  21  S. 

310.  W.  383. 
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vevances  between  husband  and  wife.  The  one  may  convey  to 
the  other  his  property,  upon  any  consideration,  whether  valuable 
•>r  good,  and  the  sale,  gift,  or  donation,  except  where  interdicted 
by  the  statute  of  frauds,  may  as  well  be  oral  as  written.  The  only 
fi^reniing  difficulty  in  the  application  of  tlie  rule  is  in  the  avenues 
for  fraud  and  false  swearing  thus  opened  up.  But  this  is  not  a 
real  objection,  and  greater  harm  would  come  from  the  adoption 
of  a  rule  forbidding  all  gifts  and  conveyances  between  them,  be- 
sides the  fact  that  such  a  rule  would  be  at  total  variance  with  the 
whole  scheme  of  our  marital-rights  laws,  which  especially  recog- 
nize the  wife's  individuality  and  capacity  to  own  property,  and 
hence  her  consequent  right  to  acquire  it  by  all  the  ways  usual. 

§  84.  —  Evidence  Necessary  to  Establish. 

Verbal  sales  and  gifts  between  husband  and  wife  ought  not 
to  be  admitted,  however,  except  upon  clear  and  satisfactory  evi- 
ilence  that  the  title  to  the  property  was  devested  out  of  the  vendor 
or  donor  and  vested  in  the  vendee  or  donee.^®  Such  transactions 
«»ught,  for  reasons  that  readily  suggest  themselves,  to  be  sub- 
jected to  the  closest  scrutiny,  and  not  sustained  except  upon  the 
clearest  proof  of  their  bona  fides}^  But  this  rule,  while  salu- 
tary on  principle,  and  confessedly  sound  as  a  legal  proposition, 
is  one  much  subject  to  abuse,  as  trial  courts  and  juries  are  not  in- 
frequently slow  to  give  proper  consideration  to  testimony  rela- 
tive to  such  transactions. 

§  85.  Intention ;  Husband's  Declarations  as  Evidence  of. 

It  is  apparent  that  the  intention  of  the  parties  is  of  vital  im- 
portance ;  and  in  arriving  at  a  knowledge  of  that  intention,  re- 
sort may  be  had  to  the  declarations  and  acts  of  the  husband, 
where  he  is  the  grantor  or  donor  and  the  wife  the  grantee  or  do- 
nee.*^ In  Smith  v.  Siralian,  25  Tex.  103,  Wheeler,  Ch.  J., 
>ays:  *'Tho  acts  and  declarations  of  the  husband  before  the 
taking  of  the  conveyance,  having  reference  to  it,  and  correspond- 
ing with  his  after  acts,  evidencing  his  intention  and  purpose  re- 

''Bradnhaw   v.   Mayfield,   18   Tex.  Faulk  v.  Faulk,  23  Tex.  05.3. 

21.  "German  Ina.  Co.  v.  Hunter  (Tex. 

«Kemlrick  v.  Taylor,  27  Tex.  695;  Civ.  App.)  32  S.  W.  344. 

Barziza    v.  Graves,    25     Tex.    322;  » 
M.  W. 
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specting  it,  and  the  subsequent  statements  of  the  wife,  in  so  far 
as  they  conduced  to  countenail  the  prima  facie  inference  de- 
ducible  from  the  fact  of  taking  the  deed  in  her  name,  were  ad- 
missible and  proper  to  be  submitted  to  the  jury  for  their  consid- 
eration, in  coming  to  a  conchisii>n  ujxin  the  question  whether 
the  real  intention  and  purjxise  of  taking  the  deed  in  the  name  of 
the  wife  was  to  make  a  donation  or  gift  of  the  proj>erty  to  her 
sole  and  separate  use."  And  in  Richardson  v.  Huf chins,  08 
Tex.  81,  3  S.  W.  270,  where  the  husband  surrendered  an  obliga- 
tion for  lK»nds,  and  took  in  its  place  a  new  obligation  in  his  wife's 
favor,  an<l  which  was  delivered  to  a  third  |)erson  with  instruc- 
tions to  collect  and  hold  the  inten^st  for  the  wife's  l>enetit,  al- 
though he  afterwards  r(»>umed  |x»ssession  of  the  obligation  and 
used  its  prrK*eeds,  where  he  lia<l  re|K^atedly  de<*lared,  before  and 
afterwards,  that  he  intend(*d  a  gift  to  his  wife,  the  ctnirt  held 
such  facts  an<l  declarations  sufficient  to  establish  a  gift  to  his 
wife.  Many  authorities  might  be  cited  to  the  point  that  the 
husband's  declarations  accompanying  the  act  of  causing  a  con- 
vevance  to  be  made  to  the  wife  in  her  own  name  are  admissible 
as  bearing  u|X)n  his  intention  of  making  her  a  gift  of  the  prop- 
erty.^^ 

It  must  not  be  understoo<l,  however,  that  the  intention  of  the 
husband  in  making  a  conveyance  to  his  wife  can  be  inquired  in- 
to when  that  intention  would  have  the  effect  of  contradicting  or 
varying  the  effect  of  an  executed  conveyance  in  passing  the 
title.^^  His  intention  may  be  material  upon  the  question  of  the 
execution  of  the  instrument, ^^  but  cannot  vary  the  effect  of  a 
completed  conveyance.  A  rule  permitting  grantors  to  contra- 
dict the  plain  import  of  their  solemn  deeds,  even  between  the 
parties  themselves,  would  be  fraught  with  much  mischief.  The 
case  of  Kahn  v.  Knhti  (Tex.  Civ.  App.)  56  S.  W.  Rep.  940,  per- 
mitted evidence  of  the  husband's  intention  in  executing  to  his 
wife  a  conveyance,  and  is  apparently  opposed  to  the  rule  as  above 
announced.      The  effect  of  the  holding  was  to  decide  that  a  deed 

'HiSji;ins  v.  Jo]in»(>ii.  20  Tex.  380;  ^Lott  v.  Kaiser,  fll  Tex.  665. 

CohUjer^  v.  ^leCraoken   (Tex.)   8  S.  ^^leCa it iiey  v.  McCartney,  93  Tex. 

\V.   07(>:   BraiK-h  v.  Makeig,  »  Tex.       350,  o.")  S.  W.  310. 
Civ.  App.  399,  28  S.  W.   1050.     See 
post,  5  217. 


«c.  88.]       GIFTS,  ETC.,  BETWEEN  HUSBAND  AND  WIFE.  83 

<lulv  executed  an<l  delivered  bv  the  husband  to  the  ^Yife  had  no 
('ffect  whatever  upon  the  proi)erty  attempted  to  be  eonv(»v(Hl,  and 
was  base<l  upon  the  reasoning  that  her  separate  riglits,  if  anv, 
were  dependent  upon  the  truth  of  the  recitation  that  the  consid- 
eration was  of  her  separate  estate,  when  in  truth  the  question  of 
consideration  is  not  pertinent,  nor  such  recitation  in  the  deed 
material.** 

That  such  a  conveyance  was  intended  as  a  mortgage  or  other- 
wise in  trust  couhl,  of  course,  be  shown.^^ 

§  86.  Wife's  Conveyance  to  Tmstee  for  Hnsband. 

The  wife  mav  as  lawfullv  convev  her  propertv  to  the  husband 
as  he  to  her.  If  there  were  no  statute  disabling  her  from  con- 
veying except  by  a  deed  in  which  he  joins,  her  power  to  convey 
directly  to  him  without  the  intervention  of  a  third  person  would 
be  as  clear  as  his  power  to  convey  directly  to  her.  There  is 
nothing  in  the  statutes  regulating  her  conveyances  which  would 
in  any  manner  prevent  her  conveying  to  the  husband  if  done 
through  the  intervention  of  a  trustee.  The  provisions  of  the 
statute  are  for  her  j)rotection,  and  when  a  conveyance  is  made 
to  a  third  person  with  the  intention  of  immediately  having  it 
reconveyed  to  the  husband,  the  wife  is  as  fully  protected  by  a 
privy  examination  as  though  there  was  no  such  intention  of  re- 
cM>nveyance.  Her  husband's  joinder  in  the  deed  is  supposed  to 
be  for  the  purpose  of  protecting  her  against  the  undue  inHuence 
of  others,  and  to  give  to  her  such  counsel  and  advice  in  relation 
to  the  transaction  as  it  is  to  \ye  presumed  that  a  husband,  having 
due  regard  for  the  interests  of  his  wife,  as  well  as  for  his  own  in- 
terest, would  always  be  ready  to  give.  But  nowhere  does  the 
statute  require  that  the  wife  be  counseled  by  the  husband,  and  a 
deed  properly  signed  and  acknowledged  by  both  husband  and 
wife  would  he  as  valid  without  anv  communication  whatever,  as 
it  would  if  executed  after  the  most  deliberate  consultation. 
That  she  is  under  such  circumstances  probably  denied  Ip's  fair 
and  unbiasefl  advice  is  doubtless  true.     But  the  law  can  <mlv 

• 

-*See  ante,    §    82.     Tliift   case   ha»  =*Hanter    v.    Hunter     (Tex.     Civ. 

been  reversed  by  tbe  »upreine  court       App.)  45  S.  W.  820. 
( .>8  S.  W.  825 ) .  and  the  doctrine  of 
the  case  supported. 


W%gRlFI>   T.'JULN.  I 


•La*  hi-  a« :-":•.-*►  -sill  be  zit^l  tt  aIL  <?r  \ljl\  wben  riven  ii  will  be 
'jrh*  i — ■:::.»-.  >n«i  jL  r'L-c.T^jirr*'-  Tr^en.  iij€«iK  the  require- 
z*i*:\r^  -f  •:;*r  r'a—it^-  'h*:  !*-•> -c.T^v4r.<e  I J  ^TKi  ihiT*!  p^eisoii  will 

_  .*.  ^  • 

iS  87.  Her  Oeed  to  Her  Hwfcimi 

Bfi*  •-vMeii'lv  *'r-''£  \±  "ijc  v-hIt  -a-av  bv  which  a  c»»nTeTaiioe  to 
the  ivL-fc-an*:  m^v  be  rrMrr»?»i  fc-r  •be  wife;  f«>r  T-be  cannot,  bv  rem- 

«f«.*n  of  *i:e  tiain  niazi»iare*  •:•!  tie  ^Tamie,  c»:»nvev  direct  It  her  real 

«  •  • 

pr^H-^i^v  :.^  aim.  The  ii:i^i:<ii:d  mav  nuftke  srich  onvevance,  but 
he  ir  !!•  •  resrri«rte«i  by  rtatnte  to  a  pirticniar  m*:Nle.  Her  inabil- 
irv  t».  O'livev  bv  anirei.^  deei  i--  pcrelv  bv  foree  of  the  statute; 
ii<;<  arising  fr-'Oi  the  •?»>ni2;» Hi-law  deti«:»n  of  nniry  at  all,  for  any 
pr«>[>erry  .:.rh»rr  than  real  -he  may  c-<»nvey  directly  to  him. 
Where  -Aie  attemprs  *••  'X-cvey  to  him  her  act  i*  simply  void,  and 
the  ques'ti'^ns  of  «.'»?ii^i'ierari«:»c-"  or  intention,  or  estoppel  and  the 
like,  has  iiv'rhin:^  to  -io  with  it.  The  recording:  of  such  a  pre- 
tender! dt^  is  no  peo'pi  n'.^J'i'^e.  and  will  not  put  a  person  who 
actually  r^ads  the  record  tip»>n  any  n«xice,  or  elicit  an  inquiry 
by  him  of  the  i^-ife's  -separate  interest  in  the  land.^ 


$  88.  Wife  as  a  Creditor  of  HwlMuad. 

The  right  to  contract  in  a  limited  sense,  and  to  make  sales  and 
conveyance's  generally  Krw-t^n  the  sp»>uses,  begets  often  the  re- 
lation of  debtor  and  crer.iit«'r  between  them.  That  the  wife  can 
sehlom  be  the  debtor  has  already  sufficiently  appeared.  But  for 
the  husl>and  t^^  beci>mo  the  wife's  debtor  is  a  thing  of  frequent 
♦xvurrenee.  This  is  bn»ii£hr  aU'»ut  in  nimierous  wavs.  He 
may  borrow  her  m«»nev  ''r  buy  her  pr«">perty,  or  convert  it,  and 
in  any  «>f  tht^st*  cases  the  law  will  rejrard  her  as  upon  the  same 
f«x>tin2  with  other  en^litt»r<.  A  ci»nvevance  made  bv  him  in 
paynit-nt,  «»r  a  pr»»nii-si>ry  n«»re  rxecute<l  to  her  in  settlement^ 

''Riley  v.  \ViU»n.  St>  Tex.  240.  24  S.  W.  450.     Sc^  McDoiuia  r.  Wells, 

S!  W.  394.  1  Posey,  Unrep.  Cas.  (Te.\.)  35. 

-Graham  v.  Stu\e.  7»»  Tex.  .">:W.  l:'  ^'IVioe  v.  Cole,  Vi  Tex.  461;  Hmll 

S.  W.  381.  V.  Hall,  52  Tex.  294. 

*»Stile8  V.  Japhel,   84   Tex.   Ul,  ID 


99,  9a]     GIFTS,  ETC.,  BETWEEN  HUSBAND  AND  WIFE.       85 

of  any  of  his  liabilities  to  her,  is  valid  and  binding  as  though  it 
were  given  by  or  to  any  other  person.  Payment  by  the  wife  of 
the  husband's  draft  at  his  request  was  held  to  establish  between 
them  the  relation  of  creditor  and  debtor.^^ 

§  89.  —  His  Mortice  to  Secure  Her. 

The  right  to  accept  a  mortgage  as  security  for  the  payment 
of  her  debt  from  her  husband  is  corollary  to  her  right  to  accept 
a  conveyance  in  payment  of  it.  And  her  right  to  a  foreclosure 
is  further  incidental  to  her  right  to  collect  her  debt.  Her  cover- 
ture does  not  prevent  her  contracting  with  her  husband,  or  any- 
one else  as  to  that,  for  security  by  mortgage  or  otherwise,  for  a 
debt  justly  owing  to  her.  The  mortgage  may  be  made  directly 
to  her,^*  or  it  may  be  made  to  a  trustee  for  her  benefit,  as  is  most 
frequently  done. 

§  90.  —  Insolvent  Husband  Paying  Wife. 

The  general  rule  may  he  said  to  be  that  the  husband,  although 
he  may  be  insolvent,  may,  if  the  conveyance  be  made  l)ona  fide 
and  not  for  the  purpose  of  hindering  and  delaying  his  other 
creditors,  transfer  to  his  wife  property  in  satisfaction  of  a  debt 
owing  by  him  to  her,  pi'ovided  that  no  more  property  is  conveyed 
than  is  reasonably  sufficient  to  pay  the  debt.^^  In  the  case  of 
Torrey  v.  Cameron,  73  Tex.  583,  11  S.  W.  840,  cited,  the  hus- 
band, being  indebted  to  the  wife  in  a  large  amount,  conveyed 
property  to  her  in  satisfaction  of  a  portion  of  the  indebtedness. 
The  charge  of  the  court  was  in  accordance  with  the  rule  as  above 
stated,  and  the  jury  instructed  that  if  more  property  was  con- 
veyed than  was  reasonably  required  to  discharge  such  portion  of 
the  debt,  the  conveyance  would  be  void  as  to  creditors.  And  the 
fact,  it  was  said,  that  he  owed  her  other  sums  not  includede  ii\  the 
conveyance  was  no  protection,  but  rather  "additional  evidence 
of  fraud."     He  may  exercise  the  common  right  to  prefer  a  ered- 

■Torrey  v.  Cameron,  73  Tex.  .583,  Kamey  v.  Thorp,  61  Tex.  648;  Tor- 

11  S.  W.  840.  rey  v.  Cameron,  73  Tex.  683,  1 1  S.  W. 

"Price  V.  Cole,  .35  Tex.  461.  840;  Massie    v.    McKee    (Tex.    Civ 

»=Cox  V.  MiUer,   64   Tex.    16;  Mc-  App.)  56  S.  W.  119. 
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'"Pioinr^m       '.Ii-n-ev.  I  "^^vv.  Apt*.  *RAin*  r.  W7i«*?»*r.  78  Tex,  390,  13 


*Wr»ir  ?'o\v  •'.».   .-.  ^'ir'^u'.  ♦   l*''\.  ^-\n«im*  r.  Reunion.  34  T«x.  -i 

Ann.  ''iv    Ta-i.     "^"il^mn      j    . T'^.  !,3  '"jifey  r.  irariTey.  li  Tex.   Cir.   App. 

^    "y.  :::V  'ilri.  J3  <    W.    738:  Batla    t.    BatU 

'Tf:pvilr«"»-i^n>wn     ^iu»*?      «'.>.     v.  T-?x.  ».'ir.  App.  •  .31  S.  W.  iJW:  M»^r 

W  Mt;ik#»r.  4  T-^x.  «:iv    App.  JSi).  23  r.  M»x)r     T-iX.  Cir.  App.  •    57  S.  W. 

"^    W.  r^-2f).     "^.H*  .Us«i  Ljiniz   ^.    Riek-  iMi^ 
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ii-*  '■tf  3MthAritii*«  .nt.»ii  in  aoce  in  S.  .>l»»» .    Rilev  r.  Wil-son,  Sil  Tex.  240, 

\V.  R#»p.  2+  <   W.  .T.VI. 


«EC.  92,]        GIFTS,  ETC..  BETWEEN  HUSBAND  AND  WIFE.  87 

It  does  not  follow  that  a  note  given  by  the  husband  in  consid- 
eration that  the  wife  continue  to  live  with  him  would  also  be 
valid  and  binding,  but  rather  upon  the  principle  stated  that  the 
reverse  is  true.^^  He  would  certainly  not  be  bound  unless  the 
intention  was  to  make  her  a  gift  of  the  proceeds  regardless  of 
whether  or  not  she  continued  to  live  with  him. 

It  is  hardly  necessary  to  add  that  by  a  reconciliation  of  ruj)- 
tured  conjugal  relations,  and  a  mutual  disposition  to  regard  the 
agreement  as  no  longer  in  force,  followed  by  resumption  of  the 
marital  relation,  such  articles  would  be  held  not  binding  upon 
either  party.^^  But  it  is  well  to  add  further  that  where  the  di- 
vision is  made  in  contemplation  of  a  permanent  separation,  and 
is  acted  upon  by  both  parties  for  a  considerable  time,  the  fact 
that  the  parties  subsequently  live  together  will  not,  in  the  ab- 
sence of  evidence  indicating  an  intention  upon  their  part  to  treat 
the  agreement  as  not  binding,  have  the  eifect  of  alteringthestatus 
of  the  property  which  by  the  terms  of  the  agreement  becomes 
vestt^d  in  the  respective  parties.**^ 

§  92.  Depositing  Money  m  Wife's  Name. 

As  a  circumstance  within  itself  insufficient  to  show  an  inten- 
tion upon  the  part  of  the  husband  to  make  a  gift  to  his  wife  by  a 
deposit  of  money  in  bank  in  her  name,  the  case  of  Wellborn  v. 
Odd  Fellows  Bldg.  &  Exch,  Co.  56  Tex.  501,  is  in  point.  There 
the  husband  made  a  deposit  of  money,  taking  the  receipt  in  his 
wife's  name,  but  did  nothing  further  to  evidence  an  intention 
to  make  her  a  gift  of  it ;  but,  on  the  contrary,  afterwards  condi- 
tionally promised  payment  of  his  debt  out  of  the  fund;  it  was 
considered  insufficient  evidence  to  establish  a  gift.  On  prin- 
ciple such  ought  at  least  to  show  prima  facie  an  intention  of  gift. 
In  the  absence  of  further  explanation,  such  conduct  should  be 
held  to  evidence  some  intention  concerning  the  deposit,  and,  be- 
ing tantamount  to  handing  her  the  money  in  person,  that  it  was 
his  intention  to  make  her  a  gift  of  it,  is  the  most  reasonable. 

*Ro»iertii  V.  Frisby,  38  Tex.  219.  *^Batla  v.  Balla   (Tex.  Civ.  App.) 

njanies  v.  James,  81  Tex.  373,  10       61  S.  W.  664. 
S.  W.  1087. 
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§93.  Crediton. 

In  the  foregoing  part  of  this  discussion  we  have  noticed  trans- 
actions between  the  husband  and  wife  mainly  as  they  affect  the 
immediate  parties  and  those  claiming  under  them.  But  many 
transactions  will  be  binding  between  the  parties  which  are  abso- 
lutely void  as  to  their  creditors.  We  have  seen  that  the  husband 
may  transfer  to  his  wife  property  in  payment  of  a  debt  if  the 
same  be  done  openly  and  for  the  bona  fide  purpose  of  paying  a 
bona  fide  debt,  and  subject  to  the  restriction  that  no  more  prop- 
erty be  conveyed  than  is  reasonably  necessary  to  its  discharge. 
This  he  may  do  in  spite  of  other  creditors.  It  is  but  preferring 
one  creditor  over  another,  and  the  doctrine  of  preferences  is 
firmly  groimded  in  our  decisions.  But  a  transfer  to  her  of  prop- 
erty without  such  bona  fide  intention  is  a  fraud  of  an  ag^avated 
form.  His  right  to  mortgage  or  pledge  her  his  property  is  equal 
to  his  right  to  convey  it  to  her  in  pa\Tnent.  We  have  seen,  too, 
that  he  may  make  her  an  absolute  gift  of  his  property,**  but  this 
he  cannot  do  save  when  he  is  under  no  obligation  to  his  creditors. 
For  the  rule  that  one  must  be  just  before  he  is  generous  is  never 
more  applicable  than  to  just  such  a  case.*^  His  conveyance  to 
a  third  person,  who  in  turn  conveys  to  the  wife,  is  subject  to  the 
same  objection,**  that  is,  that  it  is  a  fraud  upon  an  existing  cred- 
itor.**^ Creditors  have  no  concern  with  his  disposition  of  prop- 
erty that  is  exempt  by  law  from  sale  for  the  satisfaction  of  their 
debts.**  But  objection  can  be  made  by  those  only  who  were 
creditors  at  the  time  of  the  transfer,*^  and  to  those  who  are  not 
such  creditors  it  can  make  no  difference  whether  the  conveyance 
be  bona  fide  or  not 

*=Morri9on  v.  Clark,  55  Tex.  437 ;  *»Raymond  v.  Cook,  31  Tex.  374. 

Van  Bibber  v.  Mathis,  52  Tex.  406.  **See  post,  §  217. 

*»I>onnebaum  v.   Tinsley,   54   Tex.  *^I>e  Garca  v.  Gal  van,  55  Tex.  53. 
.S«2;  Belt  v.  Raguet,  27  Tex.  471. 

"Reynolds   v.   Lansford,     16  Tex. 
287. 
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WIFE'S   CONVEYANCES. 


1 94.  Under  Early  Laws. 

195.  Act  of  1841  Prescribing  Mode. 
§96.  Act  of  April  30,  1846. 

i97.  Revision     of     1870;     Present 
SUtute. 

198.  Scope  and  Object  of  Statutes. 
f  99.  She  May  Convey  to  Any  Use. 
1 100.  The  Deed;  Its  Form. 
{101.  Joinder  of  the  Husband. 
1 102.  — ^When  Husband  is  Not  8ui 
Juris. 

}  103.  —  When  Husband  is  Insane. 
{ 104.  —  Further  of  the  Community 
Property. 

1 105.  —  When    Husband    has    De- 
serted Her. 

§  106.  —  Her  Deeds  for  Certain  Cor- 
poration  Purposes. 

1 107.  The  Privy  Examination. 

1 108.  Certificate  of  Oflicer. 
f  109.  —  Seal. 

1 110.  Defective     Certificate;     Cor- 
rection. 


Sill.  Who    Authorized    to    Take; 

Disqualification. 
§  112.  Defective    Deeds;    Rights    of 

Innocent  Persons. 
S  113.  Avoiding    Conveyance;     How 

and  When. 
S  114.  —  for  Fraud  and  Duress. 
f  115.  Subjects  of  Her  Conveyance; 

Separate  Property. 
8  116.  —  Community  Property. 
§117.  —  the  Homestead. 
S  118.  —  Her  Personal   Property. 
S  119.  Wife  Signing  Deed  to  Which 

Slie  is  Not  a"  Partv  Grantor. 
S  120.  Special      Instruments:      Her 

Power  of  Attorney. 
i  121.  —  Contracts  to  Sell  and  Title 

Bonds. 
§  122.  —  Further  of  the  Homestead. 
§  123.  —  Her  Mortgage. 
S  124.  —  Mechanic's      and      Other 

Liens  for  Improvements. 
f  125.  Extent  of   Estate  Conveyed; 

After- Acquired  Title. 


§  94.  Under  Early  Lawi. 

The  Spanish  law  was  in  force  with  us  until  the  adoption  of  the 
common  law,  which,  in  so  far  as  it  relates  to  conveyances,  was 
in  December,  1836.  But  the  adoption  of  the  common  law  of 
conveyances  threw  very  little  light  upon  the  matter  of  tlie  wife's 
convevances/  and  the  former  rules  obtained  with  us  until  tlie 


'Say.  Ear.  L.  of  Tex.  art  115. 
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feubfi^jTj^^jt  uffX  f.i  1S41.  prf^.-ril'ing  iLe  mode  of  conrevanoe  by 
a  ssihrnf-^i  woiiiari.  It  war  earJv  evideiji  k*  our  legislators  that  our 
''h^uu*<  ^•'•ijditioiir.  =o  wid^-lv  diJerent  from  those 
w  li*-n'  t}jf-  (Tt.*uiiit*m  law  Lad  alwav*  obtaiDed,  demanded  such  ad- 
ditiojjaJ  ]^;ri-]ati^»ij-  If  th*-  ^\^fe  was  to  own  prc»periy.  her  inci- 
dfTital  riffht  to  dij?p^»=^  iuum  l*  regulated-  The  Spanish  law 
j^'rrijjTU'd  tjj<'  wife  to  ali^n  her  paraphernal  prc»j>erty  with  the 
IjiJ-haud*-  a-r/-rjt.^  and  since  no  particular  form  of  conveyance 
or  '-''nuj^uy  of  acknowlM^iient  wa^  prei<-ril»e<L  a  parc»l  sale  was 
f'on-id<'r^'d  valid.  Thf-  reaj-'.'n  for  requirin«r  the  llu^band's  as- 
K'Ht  wa-  that  \i('  war-  ^ntitlwl  to  the  fniit*^  and  revenu€»s  of  the 
jiro|K-rty  to  aid  him  in  the  -upjK»rt  of  the  family,  and  if  she  were 
jK*rniittcd  to  convey  with<»nt  >tich  assent  he  might  thereby  be 
prrjiidic***!.  This  V>eing  the  <rround,  if  it  appeare<l  that  the  bar- 
^^ain  was  to  h^r  advantage,  and  not  to  his  injury,  his  assent  might 
l>c  dispens^'d  with.  If  he  refiiK*d  to  absent  where  he  ought,  the 
court  might  give  the  proper  |X'rmission,"  or  it  might  do  so  where 
tlic  husband  was  al>sent,  and  delay  might  be  dangerous.* 
Where  there  was  a  written  convevance  it  was  not  necessarv  that 
this  assent  should  appear  njH»n  the  face  of  the  instrument,^  for 
he  might  ratify  it  subsKpiently,  or,  as  just  explained,  his  assent 
miglit  l>e  dispensed  with  entirely.  Assent  would  be  presumed 
after  a  crmsiderable  lapse  r»f  time,  in  which  the  husband  ac- 
cpiiesced  in  the  wife's  dc:H*d.® 

^  9S.  Act  of  1841  Prescribing  Mode 

*'From  and  after  the  passage  or  approval  of  this  act,  when  a 
husband  and  his  wife  have  sealed  and  delivered  a  writing  pur- 
j)ortiug  to  1k»  a  conveyance  of  any  estate  or  interest  in  any  land, 
shive  or  slaves,  or  other  effects,  the  separate  property  of  the 
wife,  if  s1m»  appear  before  any  judge  of  the  district  court,  or 
chief  justice  oi  the  crmnty  court,  and,  being  examined  privily 
and  apart  from  her  husband,  shall  declare  that  she  did  freelv 
and  willingly  seal  and  deliver  the  said  w-riting  (to  be  then  8ho^^^l 
and  explained  to  lu^r),  and  wishes  not  to  retract  it,  and  shall  ac- 

'AUon  V.  T'rqubart.  10  Tex.  481.  niarvey  v.  Hill,  7  Tex.  591. 

MloUis  V.  Francois.  .1  Tox.  ID.l.  «Poor  v.  Boyce.   12  Tex.   440:  Me- 

*?ilmii(U'8  C'i\il  Law,  art.  42.  Kissick  v.  Colquhoun,  18  Tex.  148. 
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knowledge  the  said  writing  so  again  shown  to  hrr  to  be  her  act; 
such  privv  examination,  acknowledgment,  and  declaration,  the 
>aid  judge  or  chief  justice  shall  certify  under  his  hand  and  seal 
bv  a  <*ertificate  annexed  to  said  writing,  and  to  the  following  ef- 
fect, or  substance  thereof,  that  is  to  sav : 

^•Republic  of  Texas, | 
(.'(uinty  of  .  ^ 

•*I.  A.  B.,  chief  justice  of  the  county  aforesaid,  do  hereby  cer- 
tify, that  E.  F.,  the  wife  of  G.  II.,  parties  to  a  certain  deed,  bear- 
ing date  on  the day  of ,  and  hereunto  annexed,  per- 
sonally appeared  before  me,  the  chief  justice  of  the  county  afore- 
said, and  having  l>een  examined  by  me  j)rivily  and  apart  from 
her  husband,  and  having  the  deed  aforesaid  fidly  explained  to 
her,  she,  the  said  E.  F.,  acknowhulged  the  same  to  be  her  act  and 
deed,  and  declared  that  she  had  willingly  signed,  sealed,  and  de- 
livered the  same,  and  that  she  wished  not  to  retract  it. 

*'Giveii  under  my  hand  and  seal  this day  of . 

[seal,] 

"But  any  certificate  showing  that  the  requisites  of  the  law 
have  been  complied  with  shall  be  as  valid  as  the  form  here  pre- 
<cril>ed,  and  such  conveyance  shall  pass  all  the  right,  title,  and 
interest,  which  the  husband  and  wife,  or  either  of  them,  may 
have  in  or  to  the  property  therein  conveyed."^ 

^  96.  Act  of  April  30, 1846. 

''That  when  a  husband  and  his  w^ife  have  signed  and  sealed 
any  deed  or  other  writing  purporting  to  be  a  conveyance  of  any 
estate  or  interest  in  any  land,  slave  or  slaves,  or  other  effects,  the 
separate  property  of  the  wife,  or  of  the  homestead  of  the  family, 
or  other  property  exempted  by  law  from  execution,  if  tln^  wife 
appear  before  any  judge  of  the  supreme  or  district  court,  or  no- 
tary public,  and  being  privily  examined  by  such  officer,  a])art 
from  her  husband,  shall  declare  that  she  did  willingly  sign  and 
seal  the  said  writing,  to  be  then  shown  and  explained  to  her,  and 

•Hurt.  Dig.  173;  P.  D.   art    1003, 
n.  427. 
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wishes  not  to  retract  it,  and  shall  acknowledge  the  said  deed  or 
writing  so  again  shown  to  her,  to  be  her  act,  thereupon  such 
judge  or  notary  shall  certify  such  privy  examination,  acknowl- 
edgment, and  declaration,  under  his  hand  and  seal,  by  a  certifi- 
cate annexed  to  said  writing,  to  the  following  eflFect  or  substance, 
viz. : 

"State    of    Texas,    I 

County  of  .  y 

"Before  me, ,  judge  of  or  notary  public  of 

county,  personally  appeared ,  wife  of y 


parties  to  a  certain  deed   or  writing  bearing  date  on  the  —  day 

of ,  and  hereto  annexed,  and  having  been  examined  by  me 

privily  and  apart  from  her  husband,  and  having  the  same  fully 

explained  to  her,  she,  the  said ,  acknowledged  the 

same  to  be  her  act  and  deed,  and  declared  that  she  had  willingly 
signed,  sealed,  and  delivered  the  same,  and  that  she  wished  not 
to  retract  it ;  to  certify  which  I  hereto  sign  my  name  and  affix 
my  seal,  this  —  day  of ,  a.  d. . 

"But  any  certificate  showing  that  the  requisites  of  the  law 
have  been  complied  with  shall  be  as  valid  as  the  form  here  pre- 
scribed; and  such  deed  or  conveyance,  so  certified,  shall  pass  all 
the  right,  title,  and  interest  which  the  husband  and  wife,  or 
either  of  them,  may  have  in  or  to  the  property  therein  con- 
veyed."® 

The  act  specially  provided  that  its  application  should  bo  to 
the  exemptions  of  homestead  and  other  property  which  the  Con- 
stitution provided  might  be  protected  to  the  family,  as  well  also 
to  the  property  owned  or  claimed  by  the  wife  before  marriage, 
and  that  acquired  afterw^ards  by  purchase,  gift,  devise,  or  de- 
scent,® and  repealed  all  former  laws  prescribing  the  mo<le  of 
conveyance  of  property  in  which  the  wife  had  an  interest.^^ 

§  97.  Eevision  of  1879 ;  Present  Statute. 

"The  husband  and  wife  shall  join  in  the  convevance  of  real 

•P.  1).  art.  1003.  "Ibid.  art.  lOOC. 

•Ibid.  art.  lOOo. 


lEC.  97.1  WIFE'S  CONVEYANCES.  93 

estate,  the  separate  property  of  tlie  wife ;  and  no  snch  conveyance 
shall  take  effect  until  the  same  shall  have  been  acknowledged  by 
her  privily  and  apart  from  her  husband,  before  some  officer  au- 
thorized by  law  to  take  acknowledgments  to  deeds  for  the  pur- 
pose of  being  recorded  and  certified  to,  in  the  mode  pointed  out 
in  article  4643."**  "The  homestead  of  a  family  shall  not  be  sold 
and  conveyed  by  the  owner,  if  a  married  man,  without  the  con- 
sent of  the  wife.  Such  consent  shall  be  evidenced  by  the  wife 
joining  in  the  conveyance,  and  signing  her  name  thereto;  and 
also  by  her  separate  acknowledgment  thereof  taken  and  certified 
to  before  the  proper  officer  and  in  the  mode  pointed  out  in  arti- 
cle 4643.''*^ 

^'No  acknowledgment  of  a  married  woman  to  any  conveyanci* 
or  other  instrument  purj>orting  to  be  executed  by  her  shall  bo 
taken  unless  she  has  had  the  same  sho^v^l  to  her,  and  then  and 
there  fully  explained  by  the  officer  taking  the  acknowledgment, 
on  an  examination  privily  and  apart  from  her  husband;  nor 
shall  he  certify  to  the  same  unless  she  thereupon  acknowledges 
to  such  officer  that  the  same  is  her  act  and  deed,  and  that  she  has 
wilhngly  signed  the  same,  and  that  she  wishes  not  to  retract 
it^'^^ 

"The  certificate  of  acknowledgment  of  a  married  woman 
must  l)e  substantially  in  the  following  form: 

^The  State  of ,| 

County  of .  ( 

^^Before  me, (here  insert  the  name  and  character  of  the 

officer)  on  this  day  personally  appeared  ,  wife  of  , 

known  to  me  (or  proved  to  me  on  the  oath  of )  to  be  the 

person  whose  name  is  subscribed  to  the  foregoing  instrument, 
and  having  been  examined  by  me  privily  and  apart  from  her 
husband,  and  having  the  same  fully  explained  to  her,  she,  the 

said ,  acknowledged  such  instrument  to  \ye  her  act  and  deed, 

and  declared  that  she  had  willingly  signed  the  same  for  the  pur- 

"Rev.  Stat.  1895,  art.  635;  Sayles.  «Kev.  Stat.  ISO.*)  art.  636;  Sayles 

Stat.  1897,  art.  635,  where  the  cor-  Stat.  1807,  art.  636. 

Toet    reference    U   made   to    article  "Ibid.  art.  4618. 
4021. 
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itor  and  pay  his  wife,*^^  altbongli  the  result  may  be  to  delay  and 
hinder  his  other  creditorrs  in  the  collection  of  their  debts;  but 
such  payment,  as  stated  above  must  be  made  openly  and  for  the 
bona  tide  purpose  of  paying  a  debt  ;^^  and  even  though  his  pur- 
j)ose  was  to  defraud  his  other  creditors,  and  such  purpose  was 
known,  yet  if  there  existed  a  debt,  and  she  accepted  such  proji- 
erty  to  a  reasi^nable  amount  for  the  bona  tide  purpose  of  taking 
payment  of  it,  it  is  yet  valid.'^^ 

^  91.  Separation  Deeds. 

While  all  contracts  and  deeds  for  future  separation  are,  upon 
grounds  of  public  policy,  void,  still,  if  the  spouses  are  actually 
separated  and  living  apart,  or  have  determined  upon  separation, 
and  are  in  the  act  of  executing  it^  a  conveyance  by  the  husband, 
intended  as  a  provision  for  the  support  of  the  wife,  will  be  up- 
held.^® The  deeds  or  other  contracts  which  in  law  are  deemed 
void  are  so  because  of  their  l)eing  based  upon  separation  as  a 
consideration.  But  where,  as  with  us,  each  spouse  may  convey,  and 
even  freely  donate,  his  property  to  the  other,  a  contract  between 
them  looking  to  a  divison  of  their  property,  when  fairly  made 
and  free  from  fraud  and  undue  influence,  ought  not,  because  it 
is  incidental  to  a  separation  of  the  parties,  to  be  held  void.'^ 
The  homestead  may  be  thus  disposed  of  .^®  The  principle  is  that 
such  transactions  are  permissible,  under  the  liberal  rules  of  our 
law^s,  between  husband  and  wife  generally,  and  that  they  are  not 
vitiated  by  an  actual  or  contemplated  separation.  They  do  not 
(le{)end  upon  the  separation  for  their  consideration,  for  that 
would  be  none. 


"Thompson  v.  Hervey,  2  Tex.  App. 
Civ.  Cas.  (Willfton)   §S  506,  507. 

=»*Weir  Plow  Co.  v.  Carroll,  4  Tex. 
App.  Civ.  Cas.  (Wilison)  §  178,  15 
S.  W.  123. 

"Hamilton- Brown  Shoe  Co.  v. 
Whitaker,  4  Tex.  Civ.  App.  380,  23 
S.  \V.  520.  See  also  Lang  v.  Rick- 
mers,  70  Tex.  108,  7  S.  W.  527,  and 
lint  of  authorities  cited  in  note  in  S. 
W.  Rep. 


"Rains  v.  Wheeler,  76  Tex.  390.  13 
S.  W.  324. 

"Andrus  v.  Randon,  34  Tex.  530: 
Caffey  v.  Caffey,  12  Tex.  Civ.  App. 
616,  35  S.  W.  738;  Batla  v.  Batla 
(Tex.  Civ.  App.)  51  S.  W.  664;  Moor 
V.  Moor  (Tex.  Civ.  App.)  57  S.  W. 
992. 

"Edmonson  v.  Blessing,  42  Tex. 
590:  Riley  v.  Wilson,  86  Tex.  240, 
24  S.  W.  394. 
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It  does  not  follow  that  a  note  given  by  the  husband  in  consid- 
eration that  the  wife  continue  to  live  with  him  would  also  be 
valid  and  binding,  but  rather  upon  the  principle  stated  that  the 
reverse  is  true.^**  He  would  certainly  not  be  bound  unless  the 
intention  was  to  make  her  a  gift  of  the  proceeds  regardless  of 
whether  or  not  she  continued  to  live  with  him. 

It  is  hardly  necessary  to  add  that  by  a  reconciliation  of  rup- 
tured conjugal  relations,  and  a  mutual  disposition  to  regard  the 
agreement  as  no  longer  in  force,  followed  by  resumption  of  the 
marital  relation,  such  articles  would  be  held  not  binding  upon 
either  party.^^  But  it  is  well  to  add  further  that  where  the  di- 
vision is  made  in  contemplation  of  a  permanent  separation,  and 
is  acted  upon  by  both  parties  for  a  considerable  time,  the  fact 
that  the  parties  subsecjuently  live  together  will  not,  in  the  ab- 
.sence  of  evidence  indicating  an  intention  upon  their  part  to  treat 
the  agreement  as  not  binding,  have  the  effect  of  altering  the  status 
of  the  property  which  by  the  terms  of  the  agreement  becomes 
vested  in  the  respective  parties.**^ 

§  92.  Depositing  Money  m  Wife's  Name. 

As  a  circumstance  within  itself  insufficient  to  show  an  inten- 
tion upon  the  part  of  the  husband  to  make  a  gift  to  his  wife  by  a 
deposit  of  money  in  bank  in  her  name,  the  case  of  Wellborn  v. 
Odd  Fellows  Bldg.  &  Exch,  Co.  56  Tex.  501,  is  in  point.  There 
the  husband  made  a  deposit  of  money,  taking  the  receipt  in  his 
wife's  name,  but  did  nothing  further  to  evidence  an  intention 
to  make  her  a  gift  of  it ;  but,  on  the  contrary,  afterwards  condi- 
tionally promised  payment  of  his  debt  out  of  the  fund;  it  was 
considered  insufficient  evidence  to  establish  a  gift.  On  prin- 
ciple such  ought  at  least  to  show  prima  facie  an  intention  of  gift. 
In  the  absence  of  further  explanation,  such  conduct  should  be 
held  to  evidence  some  intention  concerning  the  deposit,  and,  be- 
ing tantamount  to  handing  her  the  money  in  person,  that  it  was 
his  intention  to  make  her  a  gift  of  it,  is  the  most  reasonable. 

»Ro»iert«  V.  Frisby,  38  Tex.  219.  *'Batla  v.  Bulla   (Tex.  Civ.  App.) 

•».Tanies  v.  James,  81  Tex.  373,  16       61  S.  W.  C64. 
S.  W.  1087. 


^93.  Crediton. 

In  the  foTf^Ang  part  of  this  dia<!'US*ion  we  have  noticed  trans- 
aetioue  Jjetween  the  hii^band  and  wife  mainlv  as  thev  affect  the 
immediate  j^artief^  and  those  claiming  under  them.  But  many 
trauifactions  will  be  binding  between  the  parties  which  are  abso- 
lutelv  void  as  to  their  creditors.  We  have  seen  that  the  husband 
may  transfer  to  his  wife  property  in  payment  of  a  debt  if  the 
name  be  done  openly  and  for  the  bona  fide  purpose  of  paying  a 
Ixiua  fide  debt,  and  subject  to  the  restriction  that  no  more  prop- 
ertv  be  conveved  than  is  reasonablv  necessarv  to  its  discharae. 
This  he  may  do  in  spite  of  other  creditors.  It  is  but  preferring 
one  creditor  over  another,  and  the  doctrine  of  preferences  is 
firmly  grounded  in  our  decisions.  But  a  transfer  to  her  of  prop- 
erty without  such  bona  fide  intention  is  a  fraud  of  an  aggravated 
form.  Hie  right  to  mortgage  or  pledge  her  his  property  is  equal 
to  his  right  to  convey  it  to  her  in  payment-  We  have  seen,  too, 
that  he  may  make  her  an  absolute  gift  of  his  property,**  but  this 
he  cannot  do  save  when  he  is  under  no  obligation  to  his  creditors. 
For  the  rule  that  one  must  be  just  before  he  is  generous  is  never 
more  applicable  than  to  just  such  a  case.**  His  conveyance  to 
a  third  person,  who  in  turn  conveys  to  the  wife,  is  subject  to  the 
same  objection,**  that  is,  that  it  is  a  fraud  upon  an  existing  cred- 
itor.** Creditors  have  no  concern  with  his  disposition  of  prop- 
erty that  is  exempt  by  law  from  sale  for  the  satisfaction  of  their 
debts.**  But  objection  can  be  made  by  those  only  who  were 
creditors  at  the  time  of  the  transfer,*^  and  to  those  who  are  not 
such  creditors  it  can  make  no  difference  whether  the  conveyance 
be  bona  fide  or  not 

*^orriton  v.  Clark,  55  Tex.  437;  *»Raymond  v.  Cook,  31  Tex.  374. 

Van  Bibber  v.  Mathis,  52  Tex.  406.  ••See  post,  §  217. 

••Donnebaum  v.   Tinsley,   54   Tex.         **I>e  Garca  v.  Galvan,  55  Tex.  53. 
;W2;  Belt  v.  Raguet,  27  Tex.  471. 

**Keynold8  v.  Lansford,    16  Tex, 
287. 
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}  94.  Under  Early  Laws. 
f  95.  Act  of  1841  Prescribing  Mode. 
S  96.  Act  of  April  30,  1846. 
i  97.  Revision     of     1879 ;     Present 
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S  98.  Scope  and  Object  of  Statutes. 
}  99.  She  May  Convey  to  Any  Use. 
S  100.  The  Deed;  lU  Form. 
}  101.  Joinder  of  the  Husband. 
S  102.  —When  Husband  is  Not  Sui 
Juris. 

1 103.  —  When  Husband  is  Insane. 
S  104.  —  Further  of  the  Community 
Property. 

1 105.  —  When    Husband    has    De- 
serted Her. 

5 106.  —  Her  Deeds  for  Certain  Cor- 

poration  Purposes. 

5 107.  The  Privy  Examination. 
i  108.  Certificate  of  Oflicer. 

$  109.  —  Seal. 

S 1 10.  Defective     Certificate ;     Cor- 
rection. 


S  111.  Who    Authorized    to    Take; 

Di  squal  ification . 
§  112.  Defective    Deeds;    Kights    of 

Innocent  Persons. 
S  113.  Avoiding    Conveyance;    How 

and  When. 
§114.  —  for  Fraud  and  Duress. 
§  116.  Subjects  of  Her  Conveyance; 

Separate  Property. 
5  116.  —  Community  Property. 
8  117.  —  the  Homestead. 
$118.  —  Her  Personal   Property. 
§  119,  Wife  Signing  Deed  to  Which 

She  is  Not  a'  Party  Grantor. 
§120.  Special      Instruments;      Her 

Power  of  Attorney. 
§  121.  —  Contracts  to  Sell  and  Title 

Bonds. 
§  122.  —  Further  of  the  Homestead. 
§123.  —  Her  Mortgage. 
§  124.  —  Mechanic's       and       Other 

Liens  for  Improvements. 
§  125.  Extent  of   Estate   Conveyed; 

After-Acquired  Title. 


§  M.  Under  Early  Laws. 

The  Spanish  law  was  in  force  with  us  until  the  adoption  of  the 
common  law,  which,  in  so  far  as  it  relates  to  conveyances,  was 
in  December,  1836.  But  the  adoption  of  the  common  law  of 
conveyances  threw  very  little  light  upon  the  matter  of  the  wife's 
conveyances,^  and  the  former  rules  obtained  with  us  until  the 


^Say.  Ear.  L.  of  Tex.  art.  115. 
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subsequent  act  of  1841,  prescribing  the  mode  of  conveyance  by 
a  married  woman.  It  was  early  evident  lo  our  legislators  that  our 
changed  conditions,  so  widely  different  from  those 
where  the  common  law  had  always  obtained,  demanded  such  ad- 
ditional legislaticm.  If  the  wife  was  to  own  property,  her  inci- 
dental right  to  dispose  must  be  regulated.  The  Spanish  law 
}K*rmitted  the  wife  to  alien  her  paraphernal  property  with  the 
husband's  assent,^  and  since  no  particular  form  of  conveyance 
or  ceremony  of  acknowledgment  was  prescril>ed,  a  parol  sale  was 
considered  valid.  The  reason  for  requiring  the  husband's  as- 
sent was  that  he  was  entitled  to  the  fruits  and  revenues  of  the 
property  to  aid  him  in  the  support  of  the  family,  and  if  she  were 
permitted  to  convey  without  such  assent  he  might  thereby  be 
prejudiced.  This  being  the  ground,  if  it  api>eared  that  the  bar- 
gain was  to  her  advantage,  and  not  to  his  injury,  his  assent  might 
l>e  dispensed  with.  If  he  refused  to  assent  where  he  ought,  the 
court  might  give  the  proper  permission,"  or  it  might  do  so  where? 
the  husband  Avas  absent,  and  delay  might  he  dangerous.* 
Where  there  was  a  written  convevance  it  was  not  necessarv  that 
this  assent  should  appear  upon  the  face  of  the  instnunent,*  for 
he  might  ratify  it  subsequently,  or,  as  just  explained,  his  assent 
might  be  dispensed  with  entirely.  Assent  would  be  presumed 
after  a  considerable  laj)se  of  time,  in  which  the  husband  ac- 
quiesced in  the  wife's  dee^d.® 

§  95.  Act  of  1841  Prescribing  Mode 

'*From  and  after  the  passage  or  approval  of  this  act,  when  a 
husband  and  his  wife  have  sealed  and  delivered  a  writing  pur- 
porting to  Ix?  a  conveyance  of  any  estate  or  interest  in  any  land, 
slave  or  slaves,  or  other  effects,  the  separate  property  of  the 
wife,  if  she  appear  before  any  judge  of  the  district  court,  or 
chief  justice  of  the  county  court,  and,  Ix^ing  examined  privily 
and  a])art  from  her  husband,  shall  declare  that  she  did  freelv 
and  Avillingly  vseal  and  deliver  the  said  Avriting  (to  be  then  shown 
and  explained  to  her),  and  wishes  not  to  retract  it,  and  shall  ac- 

'Allen  V.  Urqiihart,  10  Tex.  481.  'TTarvey  v.  Hill,  7  Tex.  591. 

'1  loll  is  V.  Francois,  .'>  Tex.  !!>'>.  "Poor  v.  Boyce.   12  Tex.   440:  Me- 

*Selimi(lt'a  Civil  Law,  art.  42.  Kissiek  v.  Colquhoun,  18  Tex.  148. 


5EO.  96.]  WIFE'S  CONVEYANCES.  91 

knowledge  the  suid  writing  so  again  shown  to  her  to  be  her  act; 
Mich  privy  examination,  aeknowk^lgnient,  and  declaration,  the 
>aid  judge  or  chief  justice  shall  certify  under  his  hand  and  seal 
by  a  c*ertiiicate  annexed  to  said  writing,  and  to  the  following  ef- 
fect, or  substance  thereof,  that  is  to  sav : 

'•Republic  of  Texas,  | 
C'ounty  of  .  ^ 

'*I.  A.  B.,  chief  justice  of  the  county  aforesaid,  do  hereby  cer- 
tify, that  E.  F.,  the  wnfe  of  G.  H.,  partita  to  a  certain  deed,  lx?ar- 

ing  date  on  the day  of ,  and  hereunto  annexed,  per- 

5>onally  appeared  before  ine,  the  chief  justice  of  the  county  afore- 
said, and  having  been  examined  by  me  privily  and  apart  from 
her  husband,  and  having  the  deed  aforesaid  fully  explained  to 
her,  she,  the  said  E.  F.,  acknowledged  the  same  to  be  her  act  and 
deed,  and  declared  that  she  had  willingly  signed,  sealed,  and  de- 
livered the  same,  and  that  she  Avished  not  to  retract  it. 

"Given  under  my  hand  and  seal  this day  of . 

[seal] 

"But  any  certificate  showing  that  the  requisites  of  the  law 
have  been  complied  with  shall  be  as  valid  as  the  fonn  here  pre- 
scribed, and  such  conveyance  shall  pass  all  the  right,  title,  and 
interest,  which  the  husband  and  wife,  or  either  of  them,  may 
have  in  or  to  the  property  therein  conveyed."^ 

§  96.  Act  of  April  30, 1846. 

^'That  when  a  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  waiting  purporting  to  be  a  conveyance  of  any 
estate  or  interest  in  any  land,  slave  or  slaves,  or  other  effects,  the 
separate  property  of  the  wife,  or  of  the  homestead  of  the  family, 
or  other  property  exempted  by  law  from  execution,  if  the  wife 
appear  before  any  judge  of  the  snj)reine  or  district  court,  or  no- 
tary public,  and  being  privily  examined  by  such  officer,  aj>art 
from  her  husband,  shall  declare  that  she  did  willingly  sign  and 
seal  the  said  writing,  to  be  then  shown  and  explained  to  her,  and 

niart.  Dig.  173;  P.  D.   art.    1003, 
n.  427. 
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poses  aiul  coiisidoration  therein  expressed,  and  that  she  did  not 
wish  to  retract  it. 

**Given  under  mv  hand  and  seal  of  office  this  dav  of 

§  98.  Scope  and  Object  of  Statutes. 

It  was  not  the  object  of  the  various  statutes  to  confer  upon 
the  wife  the  right  to  dispose  of  her  separate  property,  for  she 
lias  this  right  independent  of  statutes.  But  the  evident  inten- 
tion of  the  prov  isions  regulating  her  conveyances  was  that  they 
should  be  a  safeguard  and  a  protection  to  her.  Against  tlie  en- 
croachments of  those  who  might  deprive  her  of  her  property,  the 
joinder  of  her  husband  is  required,  thus  presupposing  his  coim- 
sel  and  sanction ;  and  further,  lest  she  be  undulv  influen<*ed 
by  him  to  dispose  of  her  property  in  a  manner  not  advaiitag(H)us 
to  her,  it  is  required  that  the  officer  taking  her  acknowledgment 
do  so  "privily  and  apart''  from  him,  thereby  removing  as  far  as 
possible  every  possible  influence,  and  leaving  her  free  to  act 
as  she  may  see  proper.  The  statute  does  not  declare  void 
any  other  mode  of  conveyance,  but  recognizes  as  valid  any  other 
form  of  certificate  substantially  in  compliance  with  that  pre- 
scribed. The  provisions  are  not  to  be  imderstood  as  directory 
merelv,  for  thev  are  mandatorv.  An  instrument  not  executed 
in  accordance  therewith,  at  least  substantially,  is  a  nullity. 

^  99.  She  May  Convey  to  Any  Use. 

It  is  well  to  notice  in  the  outset  that  the  law  does  not  under^ 
take  to  say  what  disposition  she  may  or  may  not  make  of  her 
property.  Her  right  in  this  respect  is  unlimited.^ ^  She  may 
own  property  in  her  owm  right  as  absolutely  as  if  she  were  sole 
Subject  only  to  the  consent  of  her  husband,  and  the  requirements 
of  the  statute  in  the  manner  of  afl^ecting  it  by  written  instni- 
ments,  she  may  do  with  it  as  she  pleases.  She  may  sell,  ex- 
change, pledge,  mortgage,  or  even  give  it  away.  We  must  not 
confound  the  rule  as  here  laid  down  with  the  more  restricted 
right  of  the  wife  to  contract  a  pecuniary  obligation,  and  thus 

'Mbid.  art.  4(;21.  'TJiodcs  v.  dibba,  39  Tex.  432. 
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render  liable  her  property.  What  we  are  here  discussing:  is 
quite  a  different  thing.  The  framers  of  our  laws  have  thouglit 
it  imj)olitie  to  permit  her  freedom  in  matters  of  simple  contract, 
Imt  have  never  questioned  her  right  to  do  what  she  pleased  with 
her  property,  further  than  to  regulate  the  manner  of  her  doing 
it 

§  100.  The  Deed ;  Its  Form. 

Bv  an  examination  of  the  statute  it  will  be  seen  that  the  fol- 
lowing  are  essential  features  of  every  conveyance,  viz:  (1)  The 
joinder  of  her  husband;  (2)  the  privy  examination,  including 
lier  acknowledgment  and  deidaration;  (3)  the  certificate  of  the 
officer  taking  her  acknowledgment;  and  (4)  the  seal.  These 
will  be  treated  separately. 

^  101.  Joinder  of  the  Hushand. 

Prior  to  our  statutes  it  was  not  essential  that  the  husband 
should  join  the  wufe  in  a  conveyance  of  her  separate  property ; 
he  need  only  give  his  assent  thereto,  which  did  not  have  to  ap- 
pear in  the  face  of  the  instrument,  for,  indeed,  except  in  cases 
of  land,  no  formal  deed  was  necessary  at  all.^®  The  act  of  1841 
provided  for  the  wife's  acknowledgment  when  the  ^*husband  and 
wife  have  sealed  and  delivered"  a  writing;  that  of  1840,  when 
"a  husband  and  his  wife  have  signed  and  sealed  any  deed,"  etc., 
and  subsequent  acts  that  "the  husband  and  wife  shall  join"  in 
the  conveyances  of  the  wife's  real  estate.  This  being  so,  the  at- 
tempted conveyance  of  the  wife,  without  such  joinder,  is  a  nul- 
lity.*^ It  is  not  a  question  of  his  willingness  or  assent  to  the  sale, 
but  is  a  positive  requirement  to  the  validity  of  the  instrument. 
So,  if  he  acquiesce  in  the  disposition,  and  even  accept  the  pur- 
chase money,  the  rule  is  not  changed.^**  The  word  **convey- 
ance"  is  used  in  this  connection  in  a  verv  broad  sense.  It  em- 
braces  any  and  all  written  instruments  in  any  way  affecting  her 

"AUen  V.  Urquhart,  19  Tex.  481.  45  S.    W.    857,    Reversed    on    other 

"Coleman  V.    VoUmer    (Tex.   Civ.  grounds  in  92  Tex.  251,  47  S.  \V.  717. 

App.)   31  S.  W.  413:  Garcia  v.  lllg,  "Ford  v.  Ballard,  1  Tex.  Civ.  App. 

14  Tex.  Civ.  App.  482,  37  S.  W.  471,  370,  21  S.  VV.  140. 
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land.  A  receipt  signed  by  the  wife  alone,  acknowledging  the 
payment  of  a  sum  of  money  in  satisfaction  of  her  interest  in  the 
community  land  of  her  parents,  and  releasing  and  relinquishing 
all  her  right,  title,  and  interest  in  and  to  such  estate,  where 
such  receipt  was  not  acknowledged  as  required  by  law,  and  where 
the  husband  did  not  join,  was  held  to  be  within  the  statute,  and 
consequently  inoperative  as  a  release  of  the  wife's  int-erest  in 
the  estate.^*  While  the  husband  must  "join''  the  wife  in  the  con- 
veyance, the  statute  does  not  contemplate  that  their  acknowledg- 
ments must  be  simultaneous ;  in  the  nature  of  the  requirements 
thivS  cannot  be  done,  for  she  must  be  examined  "privily  and 
apart"  from  him.  It  can  make  no  difference  which  executes 
first,  nor  is  it  material  that  the  same  officer  shall  take  both  ac- 
knowledgments, or  that  they  are  both  embodied  in  the  same  cer- 
tificate. Xo  goo<l  reason  can  be  conceived  why  any  lapse  of  time 
between  the  acknowledgments  of  the  parties  would  invalidate  a 
convevance  otluM'wise  i!:ood.  The  onlv  effect  of  such  delav  beiiiff 
that  the  deed  does  not  take  effect  until  both  have  signed  and 
acknowledged.  Xo  precise  time  can  be  stated  as  the  utmost 
which  the  law  will  allow  to  intervene  between  the  acknowledg- 
ments. The  true  rule  doubtless  is,  that  the  delayed  acknowledg- 
ment may  \h^  supplied  at  any  time  during  the  existence  of  the 
marriage,'^"  and,  in  the  absence  of  any  intervening  rights  of  third 
persons,  the  act  will  date  back  to  the  original  transaction,  and  no 
new  delivery  will  be  required.  But  for  obvious  reasons  such  ac- 
knowledgment and  joinder  ought  not  to  be  permitted  after  the 
death  of  the  other  spouse.*^  Separate  d(H»ds  executed  by  the 
spouses  could  hardly  be  denominated  a  joint  conveyance,  such  as 
our  statute  seems  to  contemplate,^-  yet  our  court  of  civil  ap|>eal8 
in  Rogers  v.  Roheris,  13  Tex.  Civ.^^App.  100,  35  S.  W.  76,  has 
said  that  separate  deeds  would  meet  the  requirement  of  the  stat- 
ute ;  the  language  being  used,  however,  in  an  argumentative  way, 
and  not  as  a  decision.  That  case,  however,  holds  that  a  wife 
may  convey  for  herself  and  for  her  husband  by  virtue  of  a  j>ower 

"Stephens  v.  Shaw,  08  Tex.  261,  4  "Chester  v.  Breitlinj?    (Tex.    Civ. 

S.  W.  458:  but  see  French  v.  Strum-  App.)  30  8.  W.   4(54;  S.   C.   88  Tex. 

berp.  r)2  Tex.  92.  ante.  m.  58(),  ;}2  S.  W.  527. 

-•'llalhcrt    V.    Hendrix    (Tex.    Civ.  "Diekinsou  v.  McLane,  57  N.  H. 

App.)  2()  S.  W.  Dll.  31. 


file.  102] 


WIFE'S  CONVEYANCES. 


97 


of  attorney  from  him,  and  that  his  joinder  is  thus  accomplished. 
If  this  be  true,  then  the  husband  may  as  well  delegate  his  author- 
ity to  a  stranger  to  join  the  wife  in  her  conveyances,  and  a  wide 
departure  from  the  real  purpose  of  the  act  has  been  permitted. 
He  may  waive  his  assent  to  the  disposition  of  her  property  where 
no  deed  is  required,  for  it  is  for  his  exclusive  benefit,  and  no 
statute  requires  it ;  but  if  he  may  thus  delegate  his  power  to  an- 
other to  join  in  her  conveyances,  she  is  compelled  to  seek  coun- 
sel of  another  than  the  one  whom  the  law  has  named  for  such 
purpose. 

The  wife's  power  of  attorney,  bond  for  title,  and  any  and  all 
other  instruments  aflecting  her  real  property  must  be  signed 
and  acknowledged  by  the  husband.^* 

§  102.  —  When  Husband  is  Not  Sni  Juris. 

By  express  provision  of  law  an  infant  female  becomes  of  full 
age  upon  her  marriage.  No  such  provision  exists  with  refer- 
ence to  the  husband.  He  is  a  minor  until  he  reaches  the  full 
age  of  twenty-one  years,  and  as  such  subject  to  all  the  disabilities 
of  infancy.  Marriage  within  itself  will  not  have  the  effect  of 
relieving  one  of  infancy  in  the  absence  of  a  statute  to  such  ef- 
fect.^* The  statute  provides  that  a  minor  may  give  his  consent 
to  any  agreement  which  the  marriage-settlement  contract  is 
siiscoj>tible  of,^^  but  even  then  it  must  be  with  the  written  con- 
!>ent  of  the  parents  or  guardian  of  such  minor ;  and  it  is  held  that 
such  power  is  special,  and  doe^  not  have  the  effect  of  conferring 
upon  an  infant  the  powers  of  his  majority.^®  Then,  since  the 
husband's  assent  evidenced  by  his  joinder  in  her  deed  is  in  its 
nature  a  contract  by  him,  such  contract  may  be  avoided  upon  his 
arriving  at  his  majority ;  and  if  avoided  by  him  it  would  be  void 
as  to  her.^^  Her  power  to  convey  during  his  infancy  is  more 
analogous  to  her  power  to  convey  where  he  is  insane  than  where 
he  has  deserted  her. 


^Po8t,  «S  120,  121 :  ante,  S  41. 
='Burr  V.  Wilson,  18  Tex.  368. 
'-"Hew  Stat.  art.  2964. 
M  VV.— 7. 


«Burr  V.  Wilflon,  18  Tex.  368. 
•^Barker  v.  Wilson,  4  Heiak.  268. 
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^  103.  —  When  Husband  is  Insane. 

Our  statute  provides  for  the  appointmeut  of  guardians  of  j>er- 
sons  of  unsound  mind,*®  and  the  court  is  authorized  t^D  make 
orders  for  the  support  of  such  person's  family  and  the  education 
of  his  children  when  necessarv:^*  and  under  these  statutes  it 
is  held  that  that  where  the  husband  is  insane  the  wife  has  no 
power  to  convey  either  the  husband's  separate  property  or  the 
community  property  during  the  period  of  such  insanity.^^  The 
law  provides  for  just  such  an  emergency,  and  prior  to  the  stat- 
ute noticed  in  the  next  succeeding  section  the  wife,  as  such,  lost 
all  control  of  the  community  upon  the  husband's  becoming  in- 
sane. But  the  effect  of  the  husband's  insanity  upon  the  power 
of  the  wife  over  her  separate  property  is  quite  another  thing. 
If  the  reasoning  from  which  is  deduced  her  right  to  convey 
upon  his  abandoning  her  be  sound,'^  then  equally  as  strong  rea- 
sons exist  in  favor  of  her  right  of  alienation  in  cases  of  his  insan- 
ity. The  right  to  own  property  carries  with  it  the  right  to  a 
beneficial  enjoyment  thereof,  and  one  of  the  most  valuable  inci- 
dents of  ownership  is  the  right  of  disposition.  The  statute,  or 
some  judicial  interpretation  thereof,  gives  to  every  owner  a 
right  in  some  way  to  dispose  of  his  or  her  property,  and  the  wife 
of  an  insane  person  is  no  exception.  The  law,  while  it  requires 
the  joinder  of  the  husband  in  the  conveyance  of  her  land,  and 
his  assent  to  sales  of  her  personal  property,  has  by  the  courts 
been  interpreted  to  give  her  the  right  to  act  alone,  when,  by  rea- 
son of  abandonment,  permanent  separation,  or  conviction  of 
crime,  his  conveyance  or  assent  cannot  be  obtained;  and  upon 
these  authorities,  and  the  most  ol)vious  principles  of  common 
justice,  the  conveyance  of  a  married  woman  of  her  separate 
property,  without  the  assent  or  joinder  of  her  insane  husband, 
who  is  incapable  of  assenting  or  joining,  ought  to  be  held 
valid.32 

"  "Rev.  Stat.  art.  25r>0.  ^Vos\.  §  105. 

=»Ibi(l.  art.  2743.  'Clark  v.  Wicker  (Tex.  Civ.  App.> 

*'Heidenlieinier  v.  Thomas,  63  Tex.  30  S.  \V.  1114. 
287. 
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§  104.  —2  Further  of  the  Comimmity  Property. 

Where  the  husband  or  wife  becomes  insane,  having  no  child  or 
children,  and  no  separate  property,  the  common  property  passes 
10  the  sane  spouse,  charged  \^ith  the  debts  of  the  community, 
and  no  guardianship  of  the  estate  of  such  insane  husband  or 
wife  is  necessary.^ ^  The  sane  spouse,  whether  husband  or  wife, 
may  alienate  the  community  freely,  subject  only  to  the  rights  of 
crnlitors,  for  there  is  no  one  to  complain.  There  being  no 
children,  the  estate  belongs  to  him  or  her.     This  amendment  is 

• 

sinee  the  decision  of  Heidenheimer  v.  Thomas,  63  Tex.  287,  and 
to  some  extent  supersedes  the  rule  there  announced.  However, 
the  rule  as  there  stated,  will  still  govern  wliere  an  administration 
of  the  community  is  authorized.  From  analogy,  if  the  husband 
or  wife  becomes  insane,  the  sane  spouse  would  have  the  right  to 
convey,  without  any  species  of  administration,  the  community 
for  the  purpose  of  paying  debts  or  relieving  charges  against  it, 
the  same  as  in  case  of  death.  But  where  it  is  desired  to  go  fur- 
ther, and  administration  is  authorized  under  the  statute,  resort 
would  be  necessary  to  that  procedure.  For  a  community  admin- 
istration is  now  authorized  in  cases  of  insanity,  as  of  death.^* 

§105.  —  When  Husband  has  Deserted  Her. 

It  is  in  cases  where  the  husband  has  deserted  the  wife,  or  thev 
are  otherwise  permanently  separated,  that  the  wife's  right  to 
convey  without  his  joining  her  is  most  frequently  exercised. 
When  so  abandoned  or  separated,  her  right,  hitherto  passive,  be- 
comes at  once  active,  and  she  is  invested  with  all  the  powers  of 
control,  management,  and  disposition  of  her  property.^^  And 
as  it  aflFects  her  right  to  convey  her  separate  property  as  a  feme 
sole,  it  makes  no  difference  whether  the  separation  be  brought 
about  by  the  husband's  abandoning  the  wife,  or  vice  versa,  so 

"Rftv.  Stat.  art.  2220.  Blackwood,  57  Tex.  644 ;  Walker  v. 

^*iiee  Community  Administratioiiy  Stringfellow,  30  Tex.  570:  Carothers 

post,  §  .375.  V.  McNese.  43  Tex.  221;  Clements  v. 

»^\Vright  V.  Hays,    10    Tex.    130;  Ewing,  71  Tex.  370,  9  S.    W.    312: 

Butler  ▼.  Robertson,   11   Tex.   142;  Theiriault  v.    Compere     (Tex.    Civ. 

Blanchet  t.  Diigat,  5  Tex.  507 ;  Cheek  App.)  47  S.  W.  750. 
T.  Bellows,  17  Tex.  613;  Wright   ▼. 
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the  separation  is  permanent  and  not  temporary  in  its  charac- 
tx^r.^®  Even  though  the  property  be  the  homestead,  it  may  be 
thus  conveyed  by  her.^' 

And  we  may  here  add  that  her  power  of  disposition  under 
such  circumstances  is  not  confined  to  her  separate  property,  for 
certainly  to  the  extent  that  it  was  the  duty  of  the  husband  to 
support  the  family,  she  has  taken  his  place,  and  when  for  such 
a  purpose  it  becomes  necessary  to  charge^®  or  convey  the  com- 
munity property,  she  may  do  so.^®  The  sentence  of  a  man  to 
the  penitentiary,  and  his  confinement  there,  are  equivalent  to 
an  abandonment  of  his  wife  '*^  but  mere  absence  not  amounting 
to  a  permanent  separation  will  not  confer  such  powers  upon 
her.'*^  Her  power  to  convey  when  abandoned  is  equal  to  her 
power  to  contract  as  a  feme  sole  under  such  circumstances.*^ 

§  106.  —  Her  Deeds  for  Certain  Corporation  Purposes. 

Another  class  of  conveyances  which  may  be  executed  by  a 
married  woman,  and  which  will  be  binding  upon  her,  the  same 
as  if  she  were  a  male,  notwithstanding  the  husband  does  not 
consent  nor  join  in  the  same,  and  although  she  may  not  be  priv- 
ily examined  separate  and  apart  from  him,  is  her  contracts  and 
deeds  for  corporation  purposes,  in  such  corporations  as  we  have 
seen  that  she  may  be  a  subscriber  and  stockholder  in.*^ 

§  107.  The  Privy  Examination. 

A  married  woman  cannot  convey  title  to  her  lands  except  by 
deed  executed  upon  her  private  examination,  made  as  the  law 
directs.     Her  signature,  and  any  other  acknowledgment  with- 


»Davi8  V.  Saladee,  57  Tex.  326; 
Bennett  v.  Montgomery,  3  Tex.  Civ. 
App.  222,  22  S.  W.  115;  Clark  v. 
Wicker  (Tex.  Civ.  App.)  30  S.  W. 
1114. 

-•Hector  v.  Knox,  63  Tex.  613. 

"Fermier  v.  Brannan,  21  Tex.  Civ. 
App.  543,  53  S.  W.  699. 

"•Cheek  v.  Bellows,  17  Tex.  613; 
Fullerton  v.  Doyle,  18  Tex.  3;  Cul- 
lers  V.  James,  66  Tex.  404,  1  S.  W. 
314;  Ann  Berta  Lodge  No.  42,  I.  O. 


0.  F.  V.  Leverton,  42  Tex.  18;  Zimp- 
elman  v.  Robb,  53  Tex.  274;  Heiden- 
heimer  v.  Thomas,  63  Tex.  287; 
Queen  Ins.  Co.  v.  May  (Tex.  Civ. 
App.)   35  S.  W.  829. 

**»Slator  V.  Neal,  64  Tex.  222. 

**Sorrel  v.  Clayton,  42  Tex.  188; 
Carothers  v.  McXese,  43  Tex.  221; 
Finks  V.  Thompson.  11  Tex.  Civ. 
App.  538,  32  S.  W.  711. 
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**A7iie,  S  77. 


SEC  107.]  WIFE'S  COi^VEYANCES.  101 

out  such  examination  "privily  and  apart  from  her  husband,"  is 
a  nuUitr ;  no  other  act  connected  with  her  conveyance  is  of  more 
iinpoitance  to  the  vitalizing  of  it  than  is  this  examination.  It 
is  absolutely  essential  to  its  validity,  for  "no  such  conveyance 
shall  take  effect  until  the  same  shall  have  been  acknowledged  by 
her  privily  and  apart  from  her  husband,"  saith  the  statute,  and 
to  the  same  tenor  has  been  the  uniform  holding  of  the  courts."*** 
The  statute  contemplates  that  the  husband  shall  not  be  present 
at  the  time  the  instrument  is  sho^vn  to  the  wife  and  explained 
to  her  by  the  officer.  He  should  not  be  in  such  proximity  as  to 
be  able,  with  the  wife's  knowledge,  to  overhear  the  explanations 
and  her  responses  to  the  officer's  interrogatories,  or  in  any  other 
manner  exercise  a  possible  influence  over  her  by  his  presence  or 
nearness.  An  instrument  not  explained  to  her  by  the  officer  at 
the  time  of  the  privy  examination  is  not  properly  acknowl- 
edged ;*^  but  where  such  instrument,  complete  within  itself,  is 
fully  explained,  the  officer  is  under  no  obligation  to  further  ex- 
plain a  different  instrument  entered  into  between  the  husband 
and  the  grantee  relative  to  a  reconveyance  of  the  property.^ ^ 
Before  the  officer  is  authorized  to  certify  the  acknowledgment, 
the  married  woman  must  have  appeared  before  him  for  the  pur- 
pose of  acknowledging  such  instrument.  If  she  did  not  appear 
before  him  at  all  his  certificate  that  she  did,  although  in  strict 
compliance  with  the  statute  in  matter  of  form,  will  not  make 
valid  the  deed,  even  as  to  innocent  purchasers.*' 

But  it  is  intimated  in  Hussey  v.  Moser,  70  Tex.  42,  7  S.  W. 
606,  that  if  the  wife  authorizes  another  to  appear  and  acknowl- 
edge for  her,  such  act  will  estop  her  as  against  an  innocent  pur- 
chaser ;  if  her  appearance  before  him  was  for  another  purpose, 
he  cannot,  because  she  incidentally  admitted  the  execution, 

••Berry  v.  Donley,  26    Tex.    737;  Tex.  287,  11  S.  W.  322;  Parker  v. 

Cross  V.  Everts,  28  Tex.  623;  Baily  Chancellor,  73  Tex.  475,   US.  W. 

T.  Tramniell,  27  Tex.  328;  Cravens  v.  503. 

Booth,  8  Tex.  243;    Young   v.    Van  ^Norton  v.  Davis,  83  Tex.  32,  18 

Benthuysen,    30    Tex.    762;    Hamp-  S.  W.  430. 

hhire  v.  Floyd,  39  Tex.  103;  Fitzger-  ^Andrews  v.  Bonham,  19  Tex.  Civ. 

aid  V.  Turner,  43  Tex.  79;  Coffey  v.  App.  179,  46  S.  W.  902. 

Hendricks,  66  Tex.  676,  2  S.  W.  47 ;  *'Wheeloek  v.  Cavitt,  91  Tex.  679, 

Wilson  V.  Simpson,  68  Tex.  306,  4  45  S.  W.  796. 
S.  W.  839;  Groesbeck  v.  Bodman,  73 
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where  it  was  not  lier  pur2)ose  to  then  and  there  acknowledge  the 
deed,  embody  such  admission  in  a  certificate  to  such  deed.** 
Equity  will  not  aid  a  deed  not  separately  acknowledged.*'  Nor 
will  the  affidavit  of  a  subscribing  witness,  made  for  the  purpose 
of  registration,  cure  the  omission,^®  for  this  would  be  to  disre- 
gard altogether  the  necessity  for  a  separate  acknowledgment  by 
a  married  woman  as  prescribed  by  law. 

§  108.  Certificate  of  OfScer. 

Scarcely  less  important  than  the  separate  examination  and 
acknowledgment,  is  the  certificate  of  the  officer  taking  the  mar- 
ried woman's  acknowledgment  to  her  deed ;  lor  it  is  the  evidence 
of  the  examination,  and  ought  to  be  a  true  history  of  what  was 
done.  It  should  be  complete, — that  is,  show  that  all  the  law  re- 
quires to  bo  done  was  done,  for  it  is  then  sufficient  whether  it 
employs  tlie  identical  words  prescribed  by  law  or  not,  as  a  sub- 
stantial compliance  is  all  that  is  necessary.^^  The  essential  fea- 
tures of  every  certificate  are:  ( 1)  It  should  appear  by  the  mar- 
ginal venue  that  the  officer  acted  within  his  jurisdiction;  (2) 
that  the  grantor  appeared  before  the  officer;  (3)  that  such 
grantor  was  known  or  made  ki\own  to  the  officer;  (4)  that  she 
was  examined  privily  and  apart  from  her  husband ;  (5)  and  had 
the  instrument  fully  explained  to  her;  (6)  and  that  she  there- 
upon acknowledged  such  instrument  to  be  her  act  and  deed,  and 
that  she  had  willingly  signed  the  same  for  the  purposes  and  con- 
sideration therein  expressed;  and  (7)  that  she  did  not  wish  to 
retract  it.  The  cx^rtificate  should  then  be  signed  and  sealed  by 
the  officer.  Unless  these  requisites  appear,  at  least  substan- 
tially,^^ the  instrument  is  invalid,  and  passes  no  title,  either 
legal  or  equitable.  As  a  deed  the  instrument  is  void,  where  the 
certificate  fails  to  show  that  the  law  has  been  complied  with.*^ 

"Brcitlingr  V.  Chester,  88  Tex.  r)8<>,  4.33,  41  S.    W.    668;    McDannell    v. 

32  S.  \V.  r)27.  Horrell,  1  Posey,  Unrep.  Cas.  (Tex.) 

♦Tallaliaii  v.  Pattei>«jn.  4  Tex.  61.  521 :  Watkins  v.  Hall.  .57  Tex.  1. 

=*Xichol8  V.  Gordon,  2,")  Tex.  Supp.  ''Davi.H  v,  Agiiew,  67  Tex.  206,  2 

100.  S.  W.  43,  376:  Jones  v.  Robbing,  74 

^'Solver  V.  Romanet,  52  Tex.  562:  Tex.  615,  12  S.  W.  824:  Johnson  v. 
Coonibes  V.  Thomas,  57  Tex.  321;  Bryan.  62  Tex.  623 :  I^ngton  v.  Mar- 
Belcher  V.  Weaver,  46  Tex.  294.  shall,    59     Tex.     206:    Rulemaa   v. 
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An  examination  of  some  of  the  cases  bearing  njion  the  essential 
features  of  the  certificate  as  above  set  out  will  not  he  amiss. 
Where  it  does  not  appear  from  the  certificate  that  the  grantor 
was  known  or  made  kno^^^l  to  the  officer  the  instrument  is  fatally 
defective  ;**  or  where  it  does  not  appear  that  the  instrument  was 
shown  and  fully  explained  to  her  f^  but  it  is  not  imperative  that 
the  certificate  should  show  that  the  officer  made  the  exhibit  and 
explanation  to  her.**  It  must  show  that  she  was  examined  sepa- 
rate and  apart  from  her  husband  f^  and  that  she  acknowledged 
that  she  had  willingly  signed  the  same;  *®  but  to  state  that  the 
p:rantor  "assigned"  the  deed,  instead  of  "signed,"  is  a  substantial 
c«>mplianee,^^  as  it  is  to  state  that  she  "freely  and  voluntarily, 
with  the  fear  or  compulsion  on  the  part  of  her  said  husband, 
signed,"  when  it  is  apparent  that  "without"  was  intended  in- 
stead of  "with  ;"*^  nor  is  the  omission  of  the  word  "her"  in  the 
connection  that  she  "acknowledged  such  instrument  to  be  her 
act  and  deed"  material.*^  It  is  material,  however,  that  the 
certificate  should  show  that  the  grantor  declared  to  the  officer 
that  she  did  not  wish  to  retract  it;®^  but  a  statement  that  "she 
still  voluntarily  assents  thereto  "  is  sufficient,®*  and  the  omis- 
sion of  the  word  "it"  after  retract   wnll  not  vitiate  it.®*     It  is 
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12  S.  \V.  820;  McKie  t.  Anderson, 
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ak->  -Ti5»:-'>rir  in  tLi-  r^j^n  :f  she  declares  in  the  certificate 
thai  **^he  ^ri-hf^  nor  :•>  retraci  her  aer."'**  Sc»,  too,  a  recitation 
tiiat  "she  acknowle^lges  it  to  be  her  own  free  act  and  deed,  and 
that  she  wishes  not  to  retract  it.**  is  tantamount  to  saying  that 
she  willingly  signed  the  same  and  wished"  not  to  retract  it-** 
The  omission  of  the  w«>rd5  ''sealed  and  delivered''  from  the 
early  form  prescribed  for  the  certificate  did  not  vitiate  the  ac- 
knowledgment,*' nor  the  use  of  the  words  "with  constraint'* 
for  'Srithoat  constraint,^  snch  being  a  clerical  misprision.** 
The  parenthetical  clause  contained  in  the  form  prescribed  by  law, 
when  not  stricken  from  the  certificate,  wiH  be  treated  as  sur- 
plusage,** and  the  omission  of  the  wife's  Christian  name 
is  inmiaterial-**'  If  the  deed  have  no  certificate  of  sepa- 
rate acknowledgment,  '•  or  an  insufficient  one,  it  passes 
no  title,  and  cannot  be  aided  by  showing  that  the  mar- 
ried woman  reallv  sismed  and  voluntarilv  assented  to  the  deed.'^ 
If  proof  of  an  acknowledgment  of  a  married  woman  becomes 
necessary, — as  where  the  original  deed  is  lost, — it  may  be  sup- 
plied aec«>rding  to  the  rules  of  evidence :  but  full  proof  of  the  es- 
sentials of  such  examination  and  acknowledgment  must  be  made, 
as  it  should  appear  in  the  certificate."*  The  act  does  not  apply 
to  widows.'*  If  the  dee«l  be  properly  acknowledged  and  certified 
as  to  the  wife,  it  is  entitled  to  record,  although  defective  as  to 
the  husband.'* 

§  109.  —  Seal. 

It    is   iuiportant   that   the  acknowledgment,   when   properly 
taken,  should  also  be  properly  certified.     The  seal  of  the  officer 
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is  one  of  the  elements  of  the  certificate,  and  may  not  be  omit- 
ted.'^    And  should  the  seal  be  omitted  from  such  certificate,  the 
m{e'&  deed  is  of  no  effect,  until  it  is  in  some  way  supplied. "^^ 
This  might  be  done  while  the  officer  is  yet  in  office,  possibly,  or 
by  suit  as  shown  in  the  next  succeeding  section ;  but  if  the  seal 
be  attempted  to  be  supplied  after  the  wife's  original  acknowledg- 
ment it  can  only  be  done  where  she  is  still  willing  to  be  bound.''^^ 
A  deed  not  properly  acknowledged  and  properly  certified  under 
the  officers  seal  is  not  entitled  to  registration ;  and,  if  actually 
recorded,  is  not  notice  to  one  who  makes  improvements  upon  the 
land  embraced,  in  good  faith.^®     But  where  the  officer  declares 
in  his  certificate  that  he  has  affixed  the  proper  seal,  it  will  be 
presumed  that  he  did,  although  the  characters  ordinarily  em- 
ployed to  designate  its  place  are  not  used  f^  but  this  probably 
applies  to  copies  of  such  deeds  and  records  thereof,®^  as,  if  the 
original  were  tendered,  an  objection  that  it  contained  no  seal 
would  be  good,   and  it  would  not  be  a  case  for  presumptions. 
^\liile  the  law  requires  the  officer  to  certify  under  his  hand  and 
seal,  it  is  not  necessary  that  he  should  state  that  he  has  affixed 
his  seal  if  he  has  really  done  so,  for  the  impression  speaks  for 
itself." 

§110.  Defectiye  Certificate;  Correction. 

The  statutes®^  provide  that,  'Svhen  the  acknowledgment  or 
I»r(K)f  of  the  execution  of  any  instrument  in  writing  may  be 
properly  made,  but  defectively  certified,  any  party  interested 
may  have  an  action  in  the  district  court  to  obtain  a  judgment 
correcting  the  certificate."  This  statute  is  broad  in  its  terms, 
and  applies  to  deeds  and  other  instruments  of  writing  properly 
acknowledged  by  married  women,  but  defectively  certified,  as 
to  like  instruments  executed  by  other  persons.     Married  women 
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•L*-  ]i»'!iir^rr^a'i  •if-i:*-n.«i»-i  i>  t  ^Irr  "'ill' if  TV  .>f  A  r»ri-«r  mechanic's 
li»-a  '•»  nTuirr  "viiii^ii  lui'I  ;*i:*riL  r*-tnlirlv  i»i:i'  •"3rle»l2»e«l  bv  the  wife, 
bri:  •iefr^-'^Telv  .^irrrid*:*:  ot  :iie  •&.**rrtikiiL2heraokn«»wle<lfirment, 
thfr  T  OT^  het'i  oar"t  '-^rin^'-ii^  d-ir^-rfitLie  t»>  ^h->w  ?ueh  acknowl- 
•^^irrni*-!!*  r»::rilar.  An.' I  -Tu-b.  •.''■G'ra<*r  'h^rrv-rvre  valxd.  This  whole- 
s*ii.»-  r^Ii^rf  'TTgnr  ii»r^er  >>  hiiTe  :^*riL  ienitrtL  even  in  the  absence 
•  •f  a  -jrarnr»r.  iV'r  ii  is  a«>r  'i'T  ••f:«!»rr's  cerrin-^te  that  ffives  force  to 
:h»r  wifes  dekii*-»wi»r«iiriieiiT.  ^fi*  "Le  fxill  •^>ciplijai€e  with  the  law 
in  rh»r  matter  of  •rxaLHiiaiM  h^^r  izid  taking  her  acknowledgment. 
The  otrtiiii-'are  is  the  a«*t  •>!  trie  -.'rri^^rr  -^th  which  she  can  have 
n*:*  «!on«-'enu  aii«i  whi«*a  -ii-e*  nvt  in  ^te  least  affect  her  in  the  free 
an*i  v...IiLn*arv  .^>n7^Tlnl^Qari•>n  •>£  b.»rr  •!i>fLrract.  It  is  the  mere 
fumishLn^  in  lasrin^r  iorm  tke  evi.ient^e  •>!  her  proper  acknowl- 
e^lOTienr.  The  stam*e  aa^brizin^  suit  was  not  intended  to 
jrive  rights  where  n««Qe  exisrei.  ^r  :•>  make  valid  invalid  acknowl- 
eUrmrnrs.  It;  simply  supplies  an^-rher  means  of  pn^ving  that 
in  fact  a  pn?per  ackn«>wle<i^ment  was  ha«L  The  court,  after 
a  judicial  fxamLnari«»n  inr.>  the  matter  of  whether  or  not  there 
was  a  statut«>ry  ackn«.»\vl»e'i:rmt:nr.  suWtitutes  its  judginent  for 
the  «»in^*er'>  certificate  as  tht-  •^vi.ien«.'e  of  such  fact.  It  has  pre- 
cisely the  same  force  as  tb»iurh  t'lie  original  certificate  had  been 
omplete.     The  reuu^lv  is  barre^l  bv  four  vears.^ 

Independently  of  the  statute,  it  is  held  that  the  oflBcer,  if  he 
be  still  in  office,  has  the  ri^ht  to  orrect  his  errors  in  failing  to 
pr»»j>erly  certify  his  steps  in  such  matters  at  any  time  the  neces- 
sity may  arise.^*  But  the  writer  believes  the  better  reason  to 
be  with  the  view  as  held  by  the  onirt  of  civil  appeals  upon  the 
decision  of  the  same  case  cited,*"  that  the  statutory  remedy  must 

"Johnson  v.  Taylor.  60  Tex.  3t50.  "^tone  r.  Sledge.  87  Tei.  49,  26  S. 

••T>x>neT  V.  Adam:«on.  48  Tex.  619:  W.  1008. 

>frKellar  v.  Peck,  2    P.>>ey.  Unrep.  **Stone  v.  Sledge  (Tex.  Civ.  App.) 

ra<   ,Tex.»    102.  24  S.  W.  697. 

•  Norton  v.  DavU,  83  Tex.  32,  18 
8.  W.  430. 
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Ik*  pursued,  and  that  the  oflScer  has  lost  all  control  over  the  in- 
«tnimen*.,  and  consequently  his  power  to  make  corrections,  after 
the  same  i^assos  out  of  his  hands.     The  supreme  court  admits 
that  the  weight  of  authority  supports  this  view,  but  bases  its 
<»pinioii  upon  McKdlar  v.  Peck,  39  Tex.  381 ;  but  an  examina- 
tion of  that  authority  shows  that  the  court  limited  the  right  of 
such  officer  to  make  tlie  correction  to  those  instances  only  where 
the  grantor  "had  not  in  the  meantime  withdrawn  her  acknowl- 
edgment, but  under  no  cither  circumstances."      This  is  a  new 
acknowledgment,  and  might  or  might  not  relate  back  to  the  orig- 
inal date,  according  as  other  persons'  rights  had  or  had  not  inter- 
vened.    If  the  officer  can  change  his  certificate  for  one  purpose 
lie  may  for  another,  and  accordingly  might  invalidate  an  instru- 
uient  once  good  upon  its  face.     Such  power  ought  not  to  be  ac- 
corded him.     The  law  has  provided  a  means  of  inquiring  into 
such  matters,  where  all  persons  to  be  aflFectod  may  be  heard,  and 
it  is  more  in  keeping  with  the  conclusive  character  of  official 
acts,  and  with  a  spirit  of  fairness  toward  all  concerned,  that 
this  remedy  be  pursued.     A  deed  of  trust  duly  signed  and  ac- 
knowledged by  the  husband  and  wife,  upon  the  homestead,  can- 
not have  the  eflfect  of  correcting  a  defectively  acknowledged  lien, 
where  such  was  not  the  object  and  purpose  of  the  new  instru- 
ment.*® 

§  111.  Who  Authorized  to  Take;  Disqualification. 

The  acknowledgment  or  proof  of  an  instrument  of  writing 
for  record  may  be  made  within  the  state  before  any  of  the  fol- 
lowing officers:  A  clerk  of  the  district  court,  judge  or  clerk  of 
the  county  court,  or  a  notary  public ;  without  the  state,  but  with- 
in the  United  States,  before  a  clerk  of  some  court  of  record  hav- 
ing a  seal,  a  commissioner  of  deeds  appointed  under  the  laws 
of  this  state,  or  a  notary  public :  without  the  United  States,  be- 
fore a  minister,  commissioner,  or  charge  d'affaires  of  the  United 
States,  resident  and  accredited  in  the  country  where  the  proof 
or  acknowledgment  is  made,  a  consul-general,  consul,  vice-con- 
sul, commercial  agent,  vice-commercial  agent,  deputy  consul  or 

'StAmes  V.  Boitel,  20    Tpx.    Civ. 
App.  524,  50  S.  W.  202. 
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consular  agent  of  the  United  States,  resident  in  the  country 
where  the  proof  or  acknowledgment  is  made,  or  d  notary  pub- 
lic.»» 

It  is  immaterial  whether  the  oflScer  acting  is  regularly  such 
officer  or  not ;  it  is  sufficient  that  he  is  such  officer  de  facto.^^ 
An  officer  interested  in  the  subject  of  the  conveyance,  whether 
for  himself  or  as  agent  of  another,  is  disqualified  to  take  the  ac- 
knowledgment.®^ Thus,  a  managing  agent  of  a  building  as- 
sociation, who  is  a  stockholder  and  receives  a  percentage  of  the 
earnings  as  compensation,  is  disqualified  to  act  as  notary  public 
in  taking  an  acknowledgment  of  a  mortgage  to  the  association.®^ 

§  112.  Defective  Deeds;  Rights  of  Innocent  Persons. 

A  deed  or  other  instrument  required  to  be  acknowledged  may 
\)e  defective  for  want  of  a  proper  acknowledgment,  yet  apparent- 
ly good  because  correctly  certified ;  or  it  may  be  invalid  because 
of  a  defective  certificate,  when  in  truth  the  requirements  of  the 
law  as  to  acknowledgment  have  been  fully  complied  with. 
Absolute  verity  is  accorded  the  statements  contained  in  the  of- 
ficer's certificate.  The  law  presumes  that  he  did  just  what  he 
there  savs  he  did,  and  no  more.  Whether  his  statements  are  true 
or  not  true,  the  world  has  a  right  to  rely  upon  them,  where  their 
falsity  is  not  kno\\Ti.  So  that,  if  a  married  woman  appears  before 
an  officer  for  the  purpose  of  acknowledging  her  deed,  the  act  of  the 
officer  may  be  never  so  irregular  and  deficient,  yet,  if  he  affixes 
to  the  instrument  a  certificate  regular  in  every  respect,  his  cer- 
tificate is  conclusive  upon  her  in  favor  of  an  innocent  vendee 
who  pays  value  for  the  property,  without  notice  that  the  officer 

"•Rev.  Stat.  arts.  4013-4615.  App.  147,  40  S.  W.  599;  Bexar  Bldg. 

**ThoinpHon  v.    Johnson,    84    Tex.  &  L.  Asso.  v.  Heady,  21    Tex.    Civ. 

548,  19  S.  W.  784.  App.  154,  50  S.  W.'  1079,  57  S.  W. 

"Sample  v.  Irwin,  45    Tex.    r>07;  583:  Workman's  Miit.  Aid  Asflo.   v. 

Kutch  V.  Holley,  77  Tex.  220,  14  S.  :Monroe   (Tex.  Civ.  App.)   53  S.  W. 

W.  32.  1029. 

«Mile3    V.    Kelley,    10    Tex.    Civ. 
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has  failed  to  perform  his  diity.®^     We  have  already  seen,  how- 
ever, that  before  the  officer's  certificate  will  have  this  force  hifi 
power  must  have  been  invoked  by  the  grantor's  appearing  before 
him  for  the  purpose  of  making  such  acknowledgment  ;**  for,  un- 
til this  is  done,  his  act  would  be  nothing  less  than  a  forgery  which 
could  never  bind  the  pretended  grantor  nor  anyone  else.     Such 
deed,  properly  certified,  is  entitled  to  registration,  and  carries 
full  notice  with  it  as  other  valid  deeds,  except  where  its  vice  is 
known.     The  remedv  is  bv  an  action  to  cancel  the  convevance. 
As  to  the  second  class  of  instruments  mentioned,  they  are  upon 
their  face  invalid,  hence  their  registration  carries  no  notice  to 
anyone  of  the  rights  of  those  claiming  under  them,  nor  will  they 
constitute  title  or  color  of  title  so  as  to  support  the  plea  of  limi- 
tations.^^    However,  such  a  deed  may  form  the  basis  for  a  claim 
for  improvements  made  in  good  f  aith."^     It  is  the  validity  of  the 
certificate  that  entitles  the  instrument  to  registration,  and  w^here 
there  is  no  notice  by  reason  of  the  recording  of  a  defectively  certi- 
fied instrument,  a  correction  of  the  certificate  by  suit  or  other- 
vise  will  not  have  a  retroactive  effect.®' 

Article  637  of  the  Revised  Statutes  providing  that  instru- 
ments in  writing  intended  as  conveyances  of  land,  which  are 
invalid  as  such  convevances,  shall  nevertheless  be  effectual  as 
contracts  upon  w-hich  conveyances  may  be  enforced,  has  no  ap- 
plication to  the  deeds  of  married  women. 

§  113.  Avoiding  Conveyance;  How  and  When. 

If  for  any  reason  a  married  woman's  deed  is  void  upon  its 
face,  it  has  no  binding  force  upon  her  or  those  claiming  under 
her,  and  may  by  any  of  them  be  disregarded  at  will,  and  the 
property  recovered,  or  reconveyed  to  another.     X  deed  to  her 


•»l*nol  v.  Cha^.  46  Tex.  207;  Ko- 
ttmrck  V.  Marak,  54  Tex.  201 ;  Wal- 
tee  V.  Weaver.  57  Tex.  569;  Beattie 
V.  Keller  fTex.  Civ.  App.)  49  S.  W. 
40S:  Solyer  \.  Romanet,  52  Tex. 
502:  Hurst  v.  Finley  (Tex.  Civ. 
App.)  54  S.  W.  1072;  Forbes  v. 
Thomas  (Tex.  Q'lx,  App.)  51  S.  W. 
1007  :  McDannell  v.  ITorrell,  1  Posey, 
Vnrep.  Cas.    (Tex.)    521. 

•"Ante,  S  107. 
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*Berry  v.  Donley,  26  Tex.  737: 
Rhine  v.  Hodpfe,  1  Tex.  Civ.  App. 
368,  21  S.  W.  140. 

«*Ibid.:  Hill  v.  Spear,  48  Tex.  583 : 
Elam  V.  Parkhill,  60  Tex.  581 ;  Dorn 
V.  Dunham,  24  Tex.  367 ;  Johnson  v. 
Bryan,  62  Tex.  623. 

••Johnson  v.  Taylor,  60  Tex.  360 : 
Davis  V.  Apnew.  67  Tex.  206,  2  S.  W. 
43,  376:  Hayden  v.  Motfatt,  74  Tex. 
647,  12  S.  W.  820. 
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property  not  signed,  or,  if  signed,  not  properly  acknowledged  and 
certified,  passes  no  title  to  her  property,  and  she  may  disregard 
it.  Many  instruments  apparently  valid,  as  showTi  in  the  pre- 
ceding  section,  may  nevertheless  be  avoided  by  her  for  latent 
defects.  The  most  common  of  these  is  the  failure  of  the  officer 
taking  her  acknowledgment  to  properly  discharge  his  duties. 
It  is  fatal,  and,  being  properly  alleged  and  proved,  entitles  her 
to  an  avoidance  of  the  deed,  where  the  rights  of  innocent  third 
persons  have  not  intervened.  It  has  always  been  the  law,  how- 
ever, that  the  notary's  certificate  was  conclusive  upon  her  where 
the  rights  of  others  were  jeopardized,  imless  she  could  show  that 
there  was  a  fraudulent  combination  between  the  officer  and  such 
persons,  or  that  they  had  notice  of  the  defects  in  the  convey- 
ance.®^ It  would  be  a  greater  injustice  to  take  from  one  who, 
guiltless  of  all  attempt  to  wrong  or  defraud  her,  has  purchased 
and  paid  for  her  property,  than  to  refuse  to  restore  it  to  her 
when  she  has  voluntarily  attempted  to  sell  it,  but  because  of  the 
officers  mistake  her  deed  is  not  bindiu".®®  But  if  the  convev- 
ance  be  one  of  gift,^^^  or  no  value  has  been  paid,  the  deed  in  law 
being  insufficient,  she  may  recover.  The  decision  in  Hartley  v. 
Frosh,  6  Tex.  208,  and  an  intimation  in  Freiberg  v.  Delainar, 
7  Tex.  Civ.  App.  2C3,  27  S.  W.  151,  based  thereupon,  however, 
declare  a  different  rule.  It  is  there  said  that  the  certificate, 
l>oing  in  conformity  wuth  the  statute,  may  not  be  impeached 
merely  by  saying  that  she  w^as  not  examined  privily  and  apart 
from  her  husband,  and  that  the  application  of  that  rule  was  not 
dependent  upon  the  question  w^hether  or  not  the  beneficiary  was 
technically  an  innocent  purchaser;  that  that  question  becomes 
important  only  when  fraud  or  undue  influence  is  established 
by  the  wife.  If  this  be  the  correct  rule,  it  certainly  goes  very 
far  toward  ignoring  the  statute  which  declares  that  "no  such  con- 
veyance shall  take  effect  until  the  same  shall  have  been  acknowl- 

"Hartley  t.  Frosh,    6    Tex.    208;  ster  v.  Davis,  56  Tex.  478;  Coker  ▼. 

Shelby  v.  Burtis,  18  Tex.  644;  Wiley  Roberts,  71  Tex.  597,  9  S.  W.  665; 

V.  Prince,  21  Tex.  637;  Williams  v.  <>ray  v.  Sholby,  83  Tex.  405,  18  S. 

Poims,  48  Tex.  141 ;   Pool  v.  Chase,  W.  809. 

46  Tex.  207 ;  Kocourek  V.  Marak,  64  '*McFallR    v.    Brown     (Tex.     Civ. 

Tex.  201 ;  Davis  v.  Kennedy,  58  Tex.  Ajip.)  37  S.  W.  784.    ' 

516;   Hurt  v.  Cooper,  63  Tex.  362;  >*>Kiley  v.  Wilson,  86  Tex.  240,  24 

Pierce  v.  Fort,  60  Tex.  464;   Brew-  S.  W.  394. 
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wlgcnl  by  her  privily  and  apart  from  her  husband,"  and  places 
it  within  the  power  of  the  notary  to  completely  disregard  the  law, 
and  to  substitute  his  statements  in  the  certiticate  for  the  duties 
required  of  him  in  taking  such  acknowledgments ;  thus  making 
the  wife's  deeds  effective  when  the  statute  says  they  shall  not 
Ite.  The  language  above  quoted  was  not  contained  in  the  acti^ 
of  1841  nf)r.l846,  under  one  of  which  Hartley  v.  Frosh  was  de- 
cided. It  is  the  policy  of  our  law  to  regard  the  certificate  as 
correct  until  inquired  into  by  a  proceeding  directly  for  that  pur- 
IK»se.  Witness  the  statute  authorizing  a  suit  to  correct  when  it 
faik  to  speak  the  truth.  Should  not  such  suit  be  permitted 
when  it  speaks  a  falsehood  ?* 

§  Hi.  —  for  Fraud  and  Duress. 

As  an  illustration  of  the  character  of  duress  against  which 
a  married  woman  may  have  relief,  the  case  of  Wiley  v.  Prince, 
-1  Tex.  637,  is  apt.    ''The  husband  was  desirous  of  having  his 
wife  join  him  in  a  mortgage  upon  her  separate  property  to  s(*- 
cure  some  of  his  debts.     He  importuned  her  most  grievously, 
and  urged  that  it  would  enable  him  to  maintain  his  credit,  pur- 
chase more  goods,  and  continue  his  business ;  upon  her  refusal, 
he  became  violent,  threatened  to  burn  down  the  house  and  carry 
off  her  children.     The  agent  of  the  creditor  likewise  importuned 
her  with  similar  results.     She  at  last  yielded  and  executed  the 
mortgage  in  due  form.     The  court  affirmed  the  judgment  below 
canceling  the  mortgage,  finding  that  the  agent  of  the  creditor 
had  full  notice  of  the  fraud,  and  intimated  that  it  would  have 
done  so  upon  a  lack  of  such  notice,  since  no  consideration  passed. 
The  court  further  said  that  the  rules  in  relation  to  duress  as 
against  strangers  apply  with  redoubled  force  with  relation  to  a 
wife.     In  fact  acts  find  circumstances  which  would  not  relieve 
a  stranger  from  his  act  would  be  duress  as  regards   the   wife. 
There  is  good  reason  why  this  should  be  the  rule.     The  wife, 
unaccustomed  to  dealing  with  her  property,  and  unskilled  in  the 
art  of  trading,  is  too  frequently  at  the  mercy  of  designing  men, 
who,    with   inii)ortimate   persistence,    misrepresentations,    and 

Taffey    t.    Caffey,    12    Tex.    Civ.      Prince,  21  Tex.  C37;  Webb  v.  Bur- 
App.  616,  36  S.  W.    738;    Wiley  v.      ney,  70  Tex.  322,  7  S.  W.  841. 
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fraud,  seek  to  obtain  from  her  a  conveyance  of  her  property 
which  is  an^-thing  else  but  her  free  and  willing  act.  The  threat 
by  the  husband,  to  entitle  her  to  relief,  need  not  be  of  physical  or 
personal  violence.  A  threat  to  abandon  her  has  been  held  suffi- 
cient.^ Husband  and  wife  do  not  deal  at  arm's  length,  and  for 
this  reason,  the  husband,  where  he  wills,  has  every  opportunity  of 
coercing  her  and  otherwise  perpetrating  a  fraud  upon  her  rights. 
Where  he  misrepresents  the  nature  of  the  conveyance,  or  its  ef- 
fect, or  the  material  consideration,  and  she  signs  upon  such  mis- 
representations, the  notary  failing  to  fully  explain  the  instru- 
ment, she  may  avoid  it  As  where  the  deed  called  for  a  certain 
consideration,  and  the  husband  fraudulently  delivered  it  to  a 
person  having  knowledge  of  such  fraud,  for  a  less  considera- 
tion f  or  where  a  deed  properly  executed  and  turned  over  by  her 
to  her  husband  is  by  him,  in  violation  of  her  instructions,  deliv- 
ered to  one  having  notice  of  his  lack  of  authority  to  deliver.* 
But  upon  the  plain^t  principles  of  justice,  before  the  wife  can 
liave  relief  from,  the  fraudulent  acts  of  her  husband,  she  must 
carry  home  to  the  parties  to  be  affected  a  knowledge  of  such  con- 
duct.*^ One  purchasing  property  in  which  the  wife  has  an  inter- 
est may  deal  with  the  husband,  and  when  presented  with  a  con- 
veyance sufficient  in  law,  and  regularly  executed  by  the  wife,  he 
has  a  right  to  believe  that  her  consent  was  fully  and  freely  given, 
upon  a  full  knowledge  of  the  contents  of  the  instrument,  and  is 
not  affected  by  the  fraud  of  the  husband  in  procuring  the  acknowl- 
edgment or  execution  by  the  wife,  of  which  he  had  no  notice.* 
One  cannot  presume  that  the  husband  will  perpetrate  a  fraud 
upon  his  wife,^  yet  when  the  consideration  of  her  conveyance 
is  so  grossly  inadequate  and  unreasonable  as  to  excite  suspicion 
of  unfairness  and  undue  influence,  or  of  her  w^ant  of  willingness 
to  execute,  the  purchaser  would  be  put  upon  inquiry  as  to  the 
existence  of  such  fraud  or  undue  influence,  or  of  the  truth  of  the 
certificate  of  her  separate  examination  and    acknowledgment, 

'Kocourek  v.  Marak,  54  Tex.  201.  •^McDanneU   ▼.    Horrell,    1    Posey, 

'Cole  V.  Bammel,  62  Tex.  108.  Unrep.  Caa.   (Tex.)  521. 

*Kdward9    v.    Dismukes,    53    Tex.  "Pierce  v.  Fort,  00  Tex.  464;    Ed- 

=005.  wards  v.  Dismukes,  53  Tex.  605. 


a 


Pool  V.  Chase,  46  Tex.  207. 
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aud  she  would  be  permitted  to  prove  such  fraud  or  influence,  or 
dispute  the  statements  of  Buch  certificate.® 

§  115.  Subjects  of  Her  Conveyance ;  Separate  Property. 

We  have  seen  that  the  husband  cannot  convey  the  wife's  prop- 
erty, so  that  whatever  disposition  is  made  of  it  must  be  by  her, 
subject  to  the  limitations  and  requirements  shown  in  this  chap- 
ter. The  rules  here  laid  down  have  no  application  to  the  hus- 
band's property,  nor  to  a  conveyance  thereof  by  the  wife;  for 
if  r^he  conveys  his  property  for  him,  which  he  may  authorize  her 
to  do,*  she  does  so  as  his  agent,  and  is  not  bound  by  the  rules 
of  conveyances  of  married  women.  For  these  apply  only  to  "real 
estate  the  separate  property  of  the  wife,"  and  to  the  "home- 
stead," whether  separate  or  not.  So  her  conveyance  of  her 
hu^band's  property  may  be  executed  as  a  feme  sole.  She  need 
not  join  in  the  conveyance  by  the  husband  of  his  separate  prop- 
erty,^® unless  it  be  the  homestead,  nor  in  the  conveyance  of  the 
cunimunity,  not  the  homestead. 

^'  116.  —  Community  Property. 

We  now  come  to  consider  under  what  circumstances  the  wife 
may  convey  the  community  property  of  herself  and  husband. 
Tlif>  statutes  provide  that  the  community  property  during  cover- 
ttm-  may  be  disposed  of  by  the  husband  alone.     He  is  the  active 
iiif'inber  of  the  marital  partnership  upon  whom  rests  the  burden 
of  supporting  the  family,  and  for  this,  as  well  as  reasons  of  con- 
venience, the  wife  is  not  permitted  to  convey  it.     This  language 
cannot  be  held  to  imply  that  the  wife  cannot  under  any  circum- 
stances dispose  of  the  community.     To  give  to  the  language  a 
literal  interpretation  it  would  deny  the  wife's  power  to  sell,  even 
with  the  husband's  consent.     We  are  not  aware  that  any  court 
has  ever  gone  to  that  extent.     It  was   intimated   in   an  early 
case,*^  that  the  language  meant  probably  no  more  than  that  the 
husband  had  the  power  to  dispose  of  the  community  without  the 

•Webb  ▼.  Burney,  70  Tex.  322,  7  Vineyard,  91  Tex.  488,  44  S.  \V.  485. 

S.  \V.  841.     See  posi,  chap.  IX.  "Wright    v.    Barnett    (Tex.    Civ. 

•PrennaU  v.  McLeary     (Tex.    Civ.  App.)   48  S.  W.  1006. 

App.)   50  S.  W.  1000;  O'Connor  v.  "Thomas  v.  Chance,  11  Tex.  634. 
M.W.— 8. 
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jr>in«ler  of  the  wife ;  that,  althongh  she  had  an  equal  inte 
the  property  with  him,  yet  her  assent  to  its  alienation 
not  be  necessary  to  its  validity.  But  the  language  means 
It  means  that  the  wife  cannot  dispose  of  the  same,  while  tl 
band  is  in  a  po8iti«>n  to  exercise  the  functions  of  husbai 
head  of  the  family.  He  has  the  exclusive  right.^^  Y 
wife's  eonTeyan<?e  of  the  community  with  his  consent  is  pe 
valid  and  binding  upon  both.^'  In  Fox  V.  Brady,  1  Te: 
App.  500,  20  S.  W.  1024,  the  community  property  w« 
which  had  been  deeiled  to  the  wife,  who  subsequently  ea 
a  deed  and  acknowleilged  the  same  before  her  husband  as 
ficer.  The  husband  did  not  join  in  the  deed.  The  co 
appeal  held  that  her  deed,  if  made  with  her  husband*s  o 
would  pass  the  title,  but,  says  Stephens,  Justice,  the  tria 
"should  have  left  it  to  the  jury  to  infer  the  consent  of  tl 
band  from  the  facts  and  circumstances  introduced  in  ev 
and  not  have  instructed  them,  in  effect,  that  the  facts  from 
they  might  infer  such  consent  amounted,  as  a  matter  of 
consent."  But  ordinarilv  it  mav  be  said  that  the  husbai 
during  coverture,  absolute  dominion  over  the  communit 
may  sell  it  without  the  wife's  consent  if  not  done  for  the  p 
of  defrauding  her.**  His  sole  deed  conveys  the  communit \ 
and  her  signature  adds  no  force  to  the  instnmient.**  It 
no  difference  that  the  community  property  stands  in  the 
of  the  wife ;  his  deed  alone  will  convey  it.  She  has  acqui 
different  right  in  the  property  than  if  the  title  had  in 
bec»n  taken  in  the  name  of  the  husband. *•  Her  holding  i 
instance  is  for  the  eommimity,  and  the  law  authorizes  tl 

band  alone  to  convev  the  communit  v. 

*f  » 

''Moody  T.  Smoot,  78  Tex.  119,  14  ^'Piirdom  v.  Boyd,  82  Tex. 

R.  W.  285;  Green    v.    J?erguaon,  62  S.  W.  606. 
Tex.  525 ;  Young  v.    Van    Benthuy-  "Scott  v  Maynard,  DaUaxn 

sen,  30  Tex.  762.  548 :  Huston  v.  Curl,  8    Te 

'•Thomas  v.  Chance,  11  Tex.  634;  Wright  v.  Hays,  10  Tex.  13( 

Berry  v.  Wright,  14  Tex.  270;  Fox  ters  v.  Jewett,  28  Tex.  192; 

V.  lirady,  1  Tex.  Civ.  App.  590,  20  v.    Wall,    23    Tex.    586;     B 

S.  W.  1024.  Wright,  14  Tex.  270. 

'*Scott  V.  Maynard,  Dallam  (Tex.) 
548.  " 
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But  there  may  exist  facts  which  authorize  the  wife  to  sell  the 
community.  Where  she  has  been  forced  by  the  abandonment  of 
her  husband  to  assume  the  duties  of  head  of  the  family  she  may 
sell  it*^  And  where  the  husband  is  insane,  and  there  are  no 
children,  administration  not  being  required,  she  may  convey  the 
communitv.*^  But  in  such  case,  if  administration  be  au- 
ihorized,  she  cannot ;  nor  probably  where  the  husband  is  incapac- 
itated by  reason  of  nonage,  as  he  might  then  have  a  guardian, 
as  when  he  is  an  habitual  drunkard.  But  in  all  cases  where 
she  may  under  the  law  convey  the  community,  she  does  so  upon 
the  theory  that  while  she  has  a  husband  de  jure,  he  is  not  one 
it  facto,  and  she  may  execute  as  a  feme  sole.  Whether  she  exe- 
cutes under  these  circumstances,  or  jointly  with  him,  or  as  his 
agent,  the  statutes  of  conveyances  of  married  women  have  no 
application.^®  If  she  joins  the  husband  in  a  conveyance  of 
property  supposed  to  be  her  separate  property,  which  neverthe- 
less turns  out  to  be  community,  the  conveyance  is  good,^^  al- 
though she  may  not  acknowledge  the  same.^^ 

§  117.  —  the  Homestead. 

Since  the  act  of  April  30,  1846,  a  conveyance  of  the  home- 
stead has  been  required  to  be  signed  and  acknowledged  by  the 
wife  as  in  the  case  of  her  separate  property.     The  same  strict- 
ness is  required  in  each  case.     There  must  be  the  separate  ex- 
amination,   explanation,    and    acknowledgment.^^     She    is  re- 
quired to  join  in  the  conveyance  under  all  circumstances  so  far 
as  ownership  is  concerned ;  that  is,  whether  the  same  be  separate 
property  of  either  of  the  spouses  or  belong  to  the  community. 
Xotwithstanding  the  fee  be  in  the  husband  he  is  forbidden  to  sell 
except  upon  her  joining  him,  and  his  efforts  to  do  so  are  a  nullity, 
and  convey  no  interest  whatever.^^     The  wife  can  no  more  con- 
vey the  homestead  unrestrictedly  than  can  the  husband  if  the 

"Ante,  8  105.  Tex.  Civ.  App.  185,  36  S.  W.  595. 

^Ante,  I  104.  "Stephens  v.    Matthews,  69    Tex. 

^'Maxson  v.  Jennings,  19  Tex.  Civ.  341,  6  S.  W.  567. 
App.  700,  48  S.  W.  781.  "Ante,  §  97;  Langton  v.  Marshall, 

•Avery     v.     Popper     (Tex.     Civ.  59  Tex.  296;  post,  S  258. 
App.)   45  S.  W.  951;  Hayden    Sad-  "Whetstone  v.  Coflfey,  48  Tex.  269. 

dlery  Hardware  Co.  v.   Ramsay,  14 
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fee  be  in  her.  The  effect  of  the  statute  is  such  that  a  conveyance 
in  each  instance  is  precisely  the  same.  Both  must  join  and  both 
acknowledge  in  the  manner  pointed  out  for  her  acknowledgments 
to  conveyances  of  her  separate  property.^*  The  law  applies 
to  the  business  as  well  as  the  residence  homestead.  When 
no  longer  used  as  a  homestead,  the  husband  may  convey,  it  not 
being  the  wife's  separate  property,  without  her  acknowledg- 
ment.^*^ So  may  the  husband  sell  without  the  wife's  joinder, 
where  necessary  to  adjust  existing  liens  and  equities.^*  But 
this  is  a  power  which  must  be  exercised  in  the  utmost  good  faith 
and  not  with  a  fraudulent  intent  to  deprive  the  wife  of  her  home- 
stead. Where  this  intent  was  sho\vn  his  acts  would  be  of  no 
avail, — at  least  to  those  having  notice  of  such  design.^^ 

Where  the  homestead  was  upon  the  wife's  separate  land,  and 
the  husband  without  just  cause  abandoned  her,  she  conveyed  by 
her  own  deed  and  passed  a  good  title.^®  And  vice  versa,  if  the 
wife  desert  her  husband  and  abandon  the  homestead  he  mav 
convey  without  her  joinder,  if  the  fee  be  his  or  the  community's. 

That  the  wife  is  temporarily  living  away  from  the  homestead, 
does  not  authorize  the  husband,  who  continues  to  occupy  it,  tc 
convey  it  without  her  joinder;  nor  will  such  a  sale  be  upheld 
upon  the  principle  of  adjusting  equities  from  the  mere  fact 
that  there  existed  an  enciunbrance  against  the  land  which  the 
purchaser  assimied.-^' 

§  118.  —  Her  Personal  Property. 

The  various  acts  prior  to  the  revision  of  1879  required  the 
wife's  written  conveyance  of  personal  property  to  be  separateh 
acknowledged  and  certitied,  as  of  slaves  and  land.  The  courts 
in  construing  the  act,  held  it  to  apply  to  the  most  insignificant 

"Smith  V.  Elliott,  39  Tex.  201.  15  Tex.  616:  White  v.  Shepperd,  1( 

"^Dickson     v.     Allen     (Tex.     Civ.  Tex.  163;  Clemente  v.  Lacy,  51  Tex 

App.)    24     S.     W.    661;     Willis   v.  150;  Gilliim  v.  Collier,  53  Tex.  592 

Pounds,  6  Tex.  Civ.  App.  512,  25  S.  Hicks  v.   Morris,   57   Tex.   658;   I> 

W.  715.  Bruhl  v.  Maas,  .54  Tex.  404. 

=^McCarty  v.  Brackenridge,  1  Tex.  *^See  post,  $  259. 

Civ.  App.  170.  20  S.  W.  997:  Morris  =«Hector  v.  Knox,  63  Tex.  613. 

V.  CreirHH-kc,  60  Tex.  633:  Farmer  v.  ^'Gibbons     v.     Hall      (Tex.     Ci? 

Simpson,  6  Tex.  304;  Meyer  v.  Claus,  App.)  59  S.  W.  814, 
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article  of  personal  property.^®     Whether  the  language  of  the 
acts  referred  to  could  properly  be  interpreted  to  render  void  any 
attempt  to  convey  the  wife's  personal  property,  not  in  writing 
and  separately  acknowledged,  may  well  be  doubted.     Those  acts 
did  not  declare  any  other  mode  of  conveyance  void,  nor  that  all 
conveyances  of  such  property  should  be  in  writing ;  but  only  that 
when  in  writing  they  should  be  acknowledged  as  directed  by 
law.     Bv  the  statutes  of  fraud  then  in  force  the  wife's  convev- 
amt's  of  her  lands  and  slaves  would  have  to  be  in  writing,  and, 
being  in  writing,  would,  of  course,  be  subject  to  the  conveyance 
sututes  regulating  married    women's    acknowledgments.     But 
there  was  no  statute  requiring  the  conveyance  of  her  personal 
property  to  be  in  writing.     In  Ballard  v.  Carmichael,  83  Tex. 
355,  18   S.  W.    734,   S.  C.  17    S.  W.  393,   our  present  Chief 
Justice,  after  a  careful  examination  of  the  earlier  cases,  con- 
cluded that  those  courts  had  proceeded  upon  a  radical  miscon- 
ception of  the  terms  of  the  statute  (1846),  and  announced  the 
more  sensible  rule  that  under  that  act  the  wife's  conveyance  of  her 
personal  property  did  not  have  to  be  in  writing  at  all.^^     Prior 
to  this  the  supreme  court,  through  Judge  Henry,  had  refused 
to  assent  to  the  doctrine  that  a  married  woman's  conveyance  of 
her  personal  property  under  the  act  in  question  was  required  to 
be  in  writing  and  separately  acknowledged.^* 

Whatever  mav  have  been  the  effect  of  the  statutes  referred 
to  in  the  particular  of  requiring  a  privily  acknowledged  written 
instrument  of  conveyance  of  the  wife's  personal  property,  such 
is  not  now  the  law,  if  it  ever  was.  The  statute  expressly  ap- 
plies to  land  only.  But  under  the  present  law,  as  under  all 
other  acts  since  our  earliest,  the  wife  cannnot  convey  her  personal 
property  without  the  husband's  consent.^^  Its  possession  is 
given  him  during  marriage  that  he  may  use  it  with  its  fruits 
and  revenues  for  the  support  of  the  matrimony,  and  if  he  desires 
he  may  retain  it  for  such  purpose.  His  assent  need  not  be  in 
writing.     It  may  be  either  express  or  implied.     Or  he  may  bv 

"Hollis  V.  Francois,   5  Tex.    195;  "McDaniel  v.  Carrett.  11  Tex.  Civ. 

Taylor  v.  Hall,  20  Tex.  211 ;  Gregory  App.  57,  31  8.  \V.  721. 

T.  Van  Vleck,  21  Tex.  40;  Nichols  v.  "Ikard  v.  Thompson,  81  Tex.  285, 

Gordon,  25  Tex.  Siipp.  109;  Tucker  10  S.  W.  1019. 

▼.  Carr,  39  Tex.  98.  "McCulIoeh  v.  Renn    28  Tex.  793. 
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ratification  or  acquiescence  adopt  her  unauthorized  di3i)osition 
of  it.  She  may,  if  he  consents,  transfer  her  i)ersonal  property, 
with  or  without  a  written  conveyance;  and  if  bv  written  conve\'- 
ance  no  separate  examination  and  acknowledgment  is  neces- 
sary.^^ 

■ 
^  119.  Wife  Signing  Deed  to  Which  She  is  Hot  a  Party  Grantor. 

It  requires  the  concurrence  of  all  the  essential  parts  of  a  deed 
to  constitute  a  conveyance.  The  signature  standing  alone,  even 
if  accompanied  by  a  proper  certificate  of  her  acknowledgment, 
will  not  make  a  conveyance.  There  must  be  apt  words  granting 
the  estate.  This  has  been  the  subject  of  adverse  holdings  in  dif- 
ferent states,  but  with  us,  in  accordance  with  the  weight  of  au- 
thority elsewhere,  it  is  held  that  such  instrument  does  not  pass 
the  title  of  the  one  signing.  "A  deed  in  the  name  of  the  hus- 
band alone  may  purport  to  convey  property  which  in  fact  be- 
longs to  the  wife  in  her  separate  right,  but  it  purports  to  convey 
it  as  his  own,  and  not  as  her,  property.  We  think  the  instru- 
ment which  was  intended  to  be  designated  by  the  statute  is  a 
deed  which,  upon  its  face,  purports  to  convey  the  wife's  title  to 
the  property  described,  and  that,  in  order  to  make  it  such,  it  must 
appear  from  the  body  of  the  conveyance  itself,  that  the  wife  is 
a  grantor  therein/'  says  Judge  Gaines  in  Stone  v.  Sledge^  87 
Tex.  49,  26  S.  W.  1068.  The  wife's  signing  such  deed  to  commu- 
munity  property  might  evidence  her  assent  to  its  disposition,  but 
her  assent  is  not  necessary,  and  her  signature  and  acknowledg- 
ment would  add  nothing  to  the  instrument.  The  rule  where  the 
wife  executed  the  instrument  in  her  own  name,  and  the  husband 
signed  and  acknowledged  only,  might  be  different,  for  the  reason 
that  in  that  case  the  husband  has  no  estate  to  convey ;  he  is  not  a 
grantor,  but  his  assent  expressed  in  the  statutory  mode  is  all  that 
is  required.  His  signing,  acknowledging,  and  delivery  would 
evidence  that  assent.^* 

"Bennett  V.  Virginia  Ranch,  Land,  646;  Ragsdale  v.  Groos    (Tex.    CSt. 

&  Cattle  Co.  1  Tex.  Civ.  App.  321,  App.)   61  S.  W.  256;  WiUdnson  ▼. 

21  S.  W.  126;  Davidson  v.  WaUing-  Rowland,   3   Tex.    App.     Civ.    Gas. 

ford.  88  Tex.  619,  32  S.    W.    1030:  (Willson)  S  11. 

Arnold  v.  Attaway  (Tex.  Civ.  App.)  »*Ochoa  v.  Miller,  59  Tex.  460. 
35  S.  W.  482,  89  Tex.  506,  35  S.  \V. 
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§  120.  Special  Instruments ;  Her  Power  of  Attorney. 

The  statutes  do  not  expressly  authorize  the  wife  to  constitute 
another  her  agent  for  the  conveyance  of  her  property.  But  the 
statutes  have  not  undertaken  to  deal  with  the  class  of  instru- 
ments which  she  may  make ;  this  is  left  to  the  general  law  ap- 
plicable to  conveyances.  It  deals  only  with  the  mode  of  her  ex- 
ecuting these  instruments.  Unless  forbidden  by  an  express  or 
implied  rule  of  law  she  may  execute  any  instrument  concerning 
her  property  that  a  man  could  execute  similarly  situated.  Her 
power  of  attorney  is  no  exception.  The  instrument  must  be  ex- 
ecuted under  the  forms  of  the  statute ;  there  must  be  a  joinder 
by  the  husband,  and  the  privy  examination  and  acknowledg- 
ment by  the  wife ;  this  done,  the  agent  may  sell  and  make  title.** 
^Vny  property  which  she  is  authorized  to  convey  may  be  thus  dis- 
posed of,  whether  her  separate  property  or  the  homestead.** 
Her  death,  of  course,  terminates  the  agent's  authority  to  act,  as 
does  also  the  marriage  of  a  woman  who  has  previously  given 
such  power,*  ^  except,  of  course,  in  those  cases  where  the 
power  is  coupled  with  an  interest.**  It  is  probably  unnecessary 
to  add  that  the  agent's  authority  is  controlled  by  the  terms  of  the 
instrument  empowering  him.** 

§  121.  —  Contracts  to  Sell  and  Title  Bonds. 

Certainly  the  wife's  agreements,  not  in  writing,  to  sell  her 
property  are  not  enforceable,  unless  possibly  it  be  in  those  cases 
where  the  agreement  was  in  consideration  of  one  of  the  things 
for  which  she  is  authorized  by  law  to  contract  an  obligation ;  but 
if  this  is  ever  the  case,  it  is  only  applicable  to  personal  property, 
for  her  agreements  to  sell  her  realty  must  be,  not  only  in  writing, 
but  separately  acknowledged  by  her,  as  well  as  upon  a  joinder  of 
her  husband,  in  precisely  the  same  manner  as  her  conveyance  of 

"Patton  v.    King,    26    Tex.    685;  •^Simpson  ▼.  Edens,  14  Tex.    Civ. 

Cannon  v.  Boutwell,  53    Tex.    626;  App.  235,  38  S.  W.  474. 

Warren  ▼.  Jones,  69  Tex.  462,  6   S.  "Western  U.  Teleg.  Co.  v.  Uearne 

W.  776.  (Tex.  Civ.  App.)  40  S.  W.  50. 

"Warren  v.  Jones,  69  Tex.  462,  6  "Young  v.    Van    Benthuysen,    30 

S.  W.    775;    Jones   v.   Robbins,    74  Tex.  762.    See  ante,  I  41. 
Tex.  615,  12  8.  W.  824. 
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such  property.**  In  speaking  of  the  statute  of  conveyance*  of 
married  women's  property,  in  a  case  where  a  married  woman's 
bond  for  title  was  imder  consideration,*^  the  court  uses  this  hui- 
guage:  *'It  was  not  intended  to  limit  or  restrict  her  in  the  ex- 
ercise of  the  right  or  power  of  alienation  to  any  character  of  con- 
veyance or  contract  which  she,  in  connection  with  her  husband, 
might  deem  advantageous  to  be  made  with  respect  to  her  sepa- 
rate realty.  If  it  was  so  intended  it  would  certainly  be  incon- 
sistent with  the  recognized  general  purpose  underlying  the  law, 
to  afford  her,  as  far  as  practicable,  the  utmost  freedom  in  its  dis- 
position. The  statute  does  not  attempt  to  define  the  character 
of  conveyance  or  contract  which  would  be  necessary  to  transfer 
the  title  to  the  wife's  separate  property.  Xor  do  we  think  that 
anything  is  contained  in  our  law  regulating  conveyances  that 
would  indicate  that  the  legislature  contemplated  that  the  legal 
effect  of  any  instrument  executed  by  the  wife  to  transfer  her 
property  was  to  be  changed  or  its  status  in  any  manner  aflFected 
by  the  privy  examination  of  the  wife.  That  examination  was 
necessary  to  its  validity,  to  the  extent  of  showing  that  she  execut- 
ed it  voluntarily,  etc  If  she  was  free  to  act,  and  so  declared 
herself,  and  that  she  wished  not  to  retract  it,  the  essential  facts 
existed,  which,  if  properly  embodied  in  an  official  certificate  of 
acknowledgment,  would  make  valid  and  binding  the  instrument 
so  acknowledged.  But  the  instrument  itself  was  to  be  deter- 
mined by  the  well-settled  principles  applicable  to  conveyances 
of  real  property."  While  the  title  to  her  property  will  not  leave 
her  except  upon  an  instrument  properly  acknowledged,  here,  as 
in  the  case  of  her  power  of  attorney  to  convey,  she  has  had  her 
privy  examination  and  opportunity  to  retract,  and  cannot  avoid 
a  specific  enforcement  of  her  contract  thus  solemnly  entered 
into. 

§  122.  —  Further  of  the  Homestead. 

We  will  notice  an  attempted,  and  possibly  real,  distinction, 
between  the  wife's  bond  for  title  to  her  separate  land,  and  to  her 
homestead.     It  is  only  by  judicial  interpretation  that  the  stat- 

•"CroKs  V.  Everts,    28    Tex.    523;  « Angrier  v.  Coward,  79  Tex.  65U 

Green  v.  Chandler,  25  Tex.  148.  15  S.  W.  098. 
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utes  regulating  the  manner  of  conveying  real  estate  in  which  the 
wife  has  an  interest  have  been  made  to  include  and  authorize 
such  instruments  as  mortgages,  powers  of  attorney,  and  bonds 
for  title ;  they  are  not  expressly  authorized,  yet  who  can  deny  the 
wife's  power  to  make  them?     Her  right  is  everywhere  recog- 
nized.    Is  the  homestead  an  exception  ?     In  Jones  v.  Ooff,  63 
Tex.    248,    the  supreme    court    refused    specific   performance 
against  a  married  woman  of  an  executory-  contract,  regularly  ac- 
knowledged by  her,  for  a  conveyance  of  a  part  of  the  homestead, 
where    she   refused   to  convey   according   to  her  contract;  the 
court  saying  that  in  such  a  case  "the  married  woman  consents, 
not  to  a  conveyance,  but  a  contract  to  convey.     She  joins,  not  in 
a  conveyance,  but  an  agreement  to  convey  some  time  in  the  fu- 
ture.    She  does  not  declare  that  she  wishes  not  to  retract  the 
conveyance,  but  that  she  wishes  not  to  retract  the  agreement  to 
convey.     .     .     .     Obviously  that  essential  element  in  the  con* 
veyance  of  the  homestead,  i.  e,,  the  right  of  the  wife  to  retract, 
is  wanting  in  an  executory  contract  to  convey;  and  where  she 
refuses  to  carry  out  such  contract,  it  is  beyond  the  power  of  the 
court  to  supply  that  essential  element ;''  and  in  course  of  the  de- 
cision, also  uses  the  following  argument:     "The  sole  and  only 
mode  prescribed  by  statute   is   by  'conveyance,'    in  which  she 
joins  the  husband,  and  which    she   acknowledges   privily   and 
apart  from  him.     To  the  word  'conveyance'  as  used  in  the  stat- 
ute must  bo  assigned  its  ordinary  signification ;  that  is,  a  writing 
by  which  property  is  conveyed  from  one  to  another.     As  before 
remarked,  the  statute  does  not  include  agreements  to  convey,  but 
conveyances  only."      Now  there  is  not  a  single  provision  of  the 
statute  with  regard  to  the  mode  of  conveyance  of  the  homestead 
that  does  not  obtain  with  equal  force  in  conveyances  of  the  wife's 
separate  real  estate.     In  both  instances  a  "joint  conveyance"  is 
required ;  as  is  also  the  wife's  signature  and  privy  examination. 
It  has  been  often  held  that  the  wife's  separate  land,  and  even  the 
homestead,  may  be  conveyed  by  power  of  attorney,  and  that  her 
separate  land  may  be  conveyed  by  her  bond  for  title ;  yet  the 
^'statute  does  not  include"  these  instruments.     The  language  of 
Jones  V.  Goff,  to  the  eflFect  that  the  statute  includes  only  "con- 
veyances" signifying  a  writing  by  which  one  conveys  title  to  an- 
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other,  has  been  pointed  out  as  dictum  in  a  later  case,**  and  if 
literally  true  would  exclude  the  well-recognized  method  of  con- 
veying by  power  of  attorney,  for  this  is  not  a  conveyance  of  the 
homestead  in  the  sense  that  the  title  passes  from  its  owners  until 
a  conveyance  by  the  agent.  Is  it  true  that,  where  the  husband 
and  wife  jointly  execute  a  bond  for  title  for  the  conveyance  of 
the  homestead,  and  the  same  is  duly  signed  and  privily  acknowl- 
edged by  the  wife,  that  the  "essential  element,  i.  e.,  the  right 
of  the  wife  to  retract,  is  wanting  in  such  conveyance  ?"  Such  is 
the  reasoning  in  Jones  v.  Goff,  The  method  of  conveying  the 
homestead  is  identical  with  that  of  the  wife's  separate  land,  yet 
in  the  latter  case  the  supreme  court  says  that  she  may  convey  by 
title  bond ;  that  "her  power  and  right  to  retract  were  exhausted 
in  the  execution  of  the  bond  for  title. "*^  If  the  two  methods  of 
conveying  are  identical,  and  the  right  to  retract  is  the  essential 
element  of  the  conveyance,  and  that  right  or  power  is  exhausted 
in  her  title  lx)nd  for  her  separate  property,  why  is  it  not 
ulso  exhausted  in  her  title  bond  for  a  convevance  of  the  home- 
stead  ?  It  is  held  that  a  bond  for  title  passes  the  superior  title 
to  the  land  in  equity.'**  This  is  true,  and  it  is  for  the  very  rea- 
son that  there  is  potency  in  the  instrument  as  a  conveyance. 
True,  it  is  an  executory  contract,  but  it  is  executed  under  all  the 
solemnities  of  law  intended  for  the  wife's  protection;  in  it  she 
has  had  every  safeguard  thrown  about  her  that  she  can  at  any 
time  invoke.  That  it  is  in  a  sense  not  an  absolute  convevance 
ought  not  to  alter  the  rule,  and  make  void  her  solemnly  executed 
-contract.  The  same  reasoning  may  be  fittingly  applied  to  or- 
dinarv  sales  on  credit.  Here  under  the  rules  of  our  law,  the 
contract  is  an  executory  one,  and  the  superior  title  remains,  it  is 
said,  with  the  seller  until  the  full  payment  of  the  purchase 
money.  Can  it  be  argued  that  upon  tender  of  the  last  payment 
the  wife  could  then  elect  to  retract,  and  by  refusing  to  accept  it 
defeat  the  conveyance  ?  Something  remains  here  to  be  done,  to 
complete  the  conveyance ;  the  purchase  money  must  be  paid.  In 
each  case  something  is  contemplated  to  be  done  to  complete  the 

*»Warren  v.  Jones,  69  Tex.  462,  6  **VVright    V.    Thompson,    14    Tex. 

«.  W.  775.  558. 

*'Anf,'ior  v.  Coward,  79  Tex.  551, 
15  S.  W.  698. 
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transaction,  but  upon  a  refusal  the  court  has  the  power  to  com- 
pel it,  and  in  neither  case  would  it  be  depriving  the  wife  of  the 
homestead  without  her  consent  given  in  the  most  solemn  man- 
ner known  to  the  law.  There  is  no  magic  in  words,  and  whether 
the  conveyance  be  of  the  homestead  or  the  wife's  separate  prop- 
-erty,  the  instrument  should  be  construed  according  to  the  same 
rules,  and  both  by  the  rules  of  ordinary  conveyances,  where  not 
interdicted  by  positive  law.  Angier  v.  Coward  apologetically 
declares  that  a  "broad  distinction  exists  between  the  two,  which 
we  are  not  called  upon  to  discuss,"  but  does  not  enlighten  us  ae 
to  what  this  distinction  consists  in. 

Whatever  may  be  said  in  disparagement  of  the  doctrine  deny- 
ing the  validity  of  such  instruments,  it  is  nevertheless  the  law  of 
the  land.*' 

§  123.  —  Her  Mortgage. 

It  would  be  an  inconsistencv  to  admit  the  wife's  absolute 
right  to  own  property,  and  to  convey  it  by  an  observance  of  the 
laws  regulating  such  things,  and  to  deny  that  she  might  mort- 
gage such  property,  there  being  no  statute  forbidding  it.*®  For 
certainly,  if  she  may  convey  the  entire  fee,  she  may  also  convey 
the  lesser  estate.  She  may,  by  observing  the  statutory  regula- 
tions bearing  upon  the  manner  of  conveying,  mortgage  or  other- 
wise encumber  it  for  any  purpose  whatever.  She  may  in  this 
manner  secure  the  debt  of  her  husband*^  or  anyone  else.  Such 
was  not  anciently  the  rule,*®  but  is  now  beyond  cavil.  Where 
the  conveyance  is  for  the  benefit  of  the  husband,  the  transaction 
should,  however,  be  closely  scrutinized  to  the  end  that  no  fraud 
or  undue  influence  deprives  the  wife  of  her  property.*'  As  has 
been  said  in  a  former  section,  the  property  only  is  bound,  and 
to  that  extent  the  wife  becomes  surety.*^'     And  it  seems  that  the 

•Brewer  v.  Wall,    23    Tex.    585;  *Wilkin8on  v.  Rowland,    3    Tex. 

Cross  V.  Everts,  28  Tex.  523;  Goff  v.  App.  Civ.  Cas.   (Willson)   §  11. 
Jones,  70  Tex.    572,   8    S.   W.    525;  ^Shelby  v.  Burtis,  18  Tex.  644. 

Kberling    v.    Deutscher    Verein,    72  ^•Hollis  v.  Border,    10  Tex.    277; 

Tex.  339,  12  S.  W.    205;    Winn    v.  HoUis     v.     Francois,    5    Tex.    195; 

Winn  (Tex.  Civ.  App.)  57  S.  W.  80.  Rhodes  v.  Gibbs,  39  Tex.  432. 

••Hall  V.  Dotson,  55  Tex.  520.  ••Ante,  S  75. 
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mortgage  by  the  wife  may  be  for  the  security  of  debts  to 
be  subsequently  contracted  by  the  husband.^^ 

§  124.  —  Mechanic's  and  Other  Liens  for  Improvements. 

Upon  her  property  not  the  homestead  the  wife  may  create  a 
charge  when  the  same  is.  for  expenses  incurred  for  the  benefit 
of  such  property.  And  should  such  transaction  involve' the  erec- 
tion of  houses  or  improvements  upon  her  land,  the  person  labor- 
ing or  furnishing  the  materials  or  tools  for  the  erection  of  such 
buildings  or  repairs,  as  the  case  may  be,  will,  upon  a  compliance 
with  the  terms  of  the  statute  regulating  such  liens,  have  a  me- 
chanic's or  materialman's  lien  upon  her  property  precisely  as 
though  she  were  sole.  But  this  is  not  a  written  contract,  but  the 
statutory  lien.  So,  also,  would  her  personal  property  be  liable, 
under  the  statute,  to  any  carpenter,  artisan,  or  workman  who 
furnishes  material  and  labor  for,  or  labors  upon,  the  repairing 
of  such  property,  when  placed  with  such  person  by  the  authority 
of  the  wife.     This  need  not  be  in  writing.®^ 

The  lien  for  improvements  of  the  homestead  must  he  in  writ- 
ing,*^^  signed  and  acknowledged  by  the  husband,^*  signed  and 
privily  acknowledged  by  the  wife,*^*^  and  this  consent  must  be  ob- 
tained in  the  manner  pointed  out,  before  the  materials  are  fur- 
nished or  the  labor  performed.^®  This  is  the  statutory  mechan- 
ic's lien,^^  and  which,  in  connection  with  other  liens  for  im- 
provements not  contracted  in  accordance  with  the  mechanic's 
lien  law,  will  be  more  fully  discussed  in  the  chapter  on  home- 
steads.*^* 

§  125.  Extent  of  Estate  Conveyed;  After- Acquired  Title. 

The  following  questions  were  by  the  court  of  civil  appeals. 

"Kloin  V.  Glass.  53  Tex.  37;    Mc-  '^Fullenwider    v.     Longmoor,     73 

Cormick  v.  Blum,  4  Tex.  Civ.  App.  9,  Tex.  480,  11  S.  W.  600;   Headj    v. 

22  S.  W.  1054,  1120.  Bexar  Bldg.  &  L.  Asso.    (Tex.  Civ. 

"Rev.  Slat.  art.  3320.  App.)  20  S.  W.  468.  • 

"Huff    V.    Clark,    59    Tex.     347;  '«Lyon  v.  Ozee,  66  Tex.  95,  17    S. 

Cameron  v.  Gebhard,  85    Tex.    610,  W.  405;  Walker  v.  House  (Tex.€iv. 

22  S.  W.  1033.  App.)  24  S.  W.  82. 

**Kalamazoo  Nat.  Bank  v.    John-  "Rev.  Stat.  art.  3304. 

son,  5  Tex.  Civ.  App.  535,  24  S.  W.  '*Po8t,  chap.  XVI. 
350. 
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certified    to   our   supreme   court:     "(1)      WTiere   a   married 
woman  owned  as  her  separate  estate   an  undivided  one-half  in- 
lerej?t  in  a  tract  of  land  (her  brother  owning  the  other  half),  and 
such  married  woman,  joined  by  her  husband,  conveyed  the  whole 
estate  by  such  a  deed  as  is  described  above  [the  deed  was  by  the 
wife  joined  by   her  husband,    in   all   particulars   regular,  and 
granted,  bargained,  sold,  and  released  imto  the  grantee  the  entire 
tract],  would  an  after-acquired  title  to  the  other  half  by  inherit- 
ance from  her  brother  pass  by  such  a  deed  to  the  grantee  named 
therein  V^    (2)     **\Vould  a  married  woman  be  estopped  by  such 
a  deed  from  asserting  her  after-acquired  title  ?"     The  supreme 
court  answered  both  of  these  questions  in  the  negatiY©.^®     The 
decision,  though  a  comparatively  recent  one,  was  construing  an 
instrument  executed  under  the  laws  of  1846,  and  though  the 
language  of  that  act  is  not  quite  identical  with  our  present  stat- 
ute, the  decision  is  in  perfect  harmony  with  the   present  law. 
A  married  woman  can  make  no  contract,  whether  of  conveyance 
or  otherwise,  unless  the  statute  expressly  or  by  fair  implication 
gives  her  the  right.     All  of  our  statutes  since  1841  have  pointed 
<.»ut  a  mode  of  conveying  property   in  which   she  "may  have  a 
right,  title,  or  interest,"  or,  as  in  our  present  statute,  her  "sepa- 
rate property."     The  language  of  all  the  acts  seems  necessarily 
to  imply  "that  the  relation  of  the  wife  to  the  property  must  be 
such,  at  the  time  the  conveyance  is  made,  as  to  render  it  her  sepa- 
rate estate ;  for  it  is  that*  alone  which  the  statute  empowers  her 
thus  to  convey."     So  that  it  follows,  the  only  title  a  purchaser 
from  a  married  woman  takes  is  just  such  title  as  she  has  at  the 
time  of  the  conveyance,  and  any  title  that  may  subsequently  be 
acquired  by  her  may  be  asserted  notwithstanding  such  former 
deed.     This  is  true  notwithstanding  her   deed  contains  an  ex- 
press warranty  of  the  title,  for  her  covenants  to  warrant  are  not 
binding  upon  her.®^     They  are    not  required    by  the    statute. 
Her  whole  title  passes  as  effectually  without  them.     If  she  can- 
not be  bound  by  her  express  warranty,  she  surely  cannot  upon 
an  implied  covenant. 

"Wadkins  v.  Watson,  86  Tex.  194,  '•Ante,  §  68. 

22  L.  R.  A.  779,  24  S.  W.  385. 
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§  126.  Generally. 

The  subject  of  estoppel,  when  applied  to  the  acts  and  conduct 
of  married  women,  is  not  altogether  free  from  difficulty.  At 
common  law  a  married  woman's  deed  was  void,  as  were  her  cove- 
nants contained  therein;  she  could  not  be  sued  upon,  nor  es- 
topped bv,  them.  Her  most  solemn  acts  done  in  good  faith  and 
for  full  consideration  could  not  affect  her  interest  in  her  estate, 
or  that  of  her  husband  and  children.  She  could  make  no  con- 
tract, nor  could  she  by  other  acts  in  pais  create  an  estoppel;  she 
could  not  do  bv  such  acts  what  she  could  not  do  bv  deed.  She 
is  not  protected  to  this  extent  with  us.  A  recognition  of  her 
separate  identity  as  an  individual  capable  of  contracting,  suing, 
and  being  sued  has  necessitated  a  further  recognition  of  her 
power  to  bind  herself  by  her  acts  and  conduct  in  numerous  in- 
stances. Yet  by  reason  of  her  partial  disabilities  she  may  not 
at  all  times  estop  herself  by  her  conduct  or  acts  as  though  she 

were  sole. 
126 
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§  127.  Equitable  Estoppel. 

Estoppel  by  conduct,  generally  known  as  equitable  estoppel, 
''consists  in  holding  for  truth  a  representation  acted  upon  when 
the  person  who  made  it,  or  his  privies,  seek  to  deny  its  truth,  and 
to  deprive  the  party  who  has  acted  upon  it  of  the  benefit  ob- 
tained."^ And  the  essential  elements  of  such  an  estoppel,  as 
.stated  by  that  author,  are  as  follows:  (1)  There  must  have 
Iti'eii  a  false  representation  or  a  concealment  of  material 
facts;  (2)  the  representation  must  have  been  made  with 
knowledge  of  the  facts;  (3)  the  party  to  whom  it  was 
ma<le  must  have  been  ignorant  of  the  truth  of  the  matter;  (4) 
it  must  have  been  made  with  the  intention  that  the  other  par- 
ty should  act  upon  it;  (5)  the  other  party  must  have  been  in- 
duced to  act  upon  it^  This  as  a  general  doctrine  has  been 
rt^cognized  by  our  courts.*  But  it  is  not  every  species  of  false, 
or  even  fraudulent,  statement  that  will  amount  to  an  estoppel 
against  a  married  woman ;  especially  is  this  true  in  those  cases 
where  the  law  has  specifically  defined  the  purposes  for  which, 
an<l  tlie  manner  in  which,  she  may  bind  herself,  and  where  to 
give  effect  to  the  estoppel  would  be  to  ignore  the  plain  require- 
ments of  the  law  in  a  particular  of  which  the  person  complain- 
ing was  chargeable  with  knowledge. 

^  128.  —  Frand. 

The  most  familiar  instances  of  effective  equitable  estoppel 
arising  against  a  married  woman  are  those  in  which  she  has  been 
guilty  of  some  overt  act  of  fraud  which  has  conduced  to  bring 
about  a  state  of  things  against  which  she  is  seeking  to  be  relieved. 
Courts  will  not  ordinarily  interpose  to  prevent  a  married 
woman^s  freely  asserting  her  rights,  when  such  course  upon  her 
part  will  not  be  highly  inequitable  toward  others  whose  positions 
with  reference  to  the  thing  in  controversy  have  been  prejudicial- 
ly altered  on  account  of  her  conduct.  Yet,  she  cannot,  simply 
because  of  her  coverture,  be  allowed  to  perpetrate  a  fraud  upon 
anyone.       She  has  many  privileges  and  inmiunities  not  common 

Bijrelow,  Estop.  476.  383:  Sooby  v.  Sweatt,  28  Tex.  713: 

Mbid.  484.  Equitable  Mortp.  Co.  v.  Norton,  71 

'Burleson    v.    Burleson,    28    Tex.      Tex.  683,  10  S.  W.  301. 
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to  all  persons,  yet  no  immunity  has  ever  been  extended  her 
against  the  consequences  of  her  wilful  acts  done  purposely  to 
deceive  another,  and  which  have  had  that  effect.  None  of  our 
judges,  many  of  whom  have  written  in  the  most  friendly  en- 
couragement of  the  rights  of  married  women  under  the  law, 
have  ever  gone  so  far.  The  principle  is  that  if  she  is  guilty  of 
any  positive  act  of  fraud,  or  of  an  act  of  concealment  or  suppres- 
sion which  in  law  would  be  equivalent  thereto,  which  act,  repre- 
sentation, or  concealment  was  intended  to  cause  another  to  alter 
his  position  or  condition,  and  her  act  has  such  effect,  she  is  bound 
thereby,  whether  her  act  or  representation  be  in  keeping  with 
truth  or  contrary  thereto.*  But  the  act,  whether  representa- 
tion, concealment,  or  silence,  must  be  intentional  upon  her  part,' 
and  must  actually  have  had  the  effect  of  misleading  the  opposite 
party  in  some  material  matter  affecting  the  transaction  and 
caused  him  to  act  upon  such  conduct ;  and  further,  her  act  or 
conduct  must  have  been  upon  a  full  knowledge  of  her  rights  be* 
fore  it  will  estop,  for  it  she  were  wholly  ignorant  of  her  rights,  or 
if  the  complaining  party  knew  them,  or  if  her  conduct  has  not 
misled  him  nor  in  anv  manner  induced  the  transaction,  there 
can  be  no  just  inference  of  actual  or  constructive  fraud,  and  of 
course  no  estoppel  can  result* 

§  129.  —  Illustrations. 

"If  the  owners  of  the  homestead  simulate  a  transaction  in 
which  a  negotiable  note  would  be  secured  by  a  valid  and  merito- 
rious lien  on  the  exempt  estate,  and  their  artifice  succeeds  in  im- 
posing upon  an  innocent  party,  they  are  estopped  from  denying 
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rbe  truth  of  their  solemn  statements,  and  cannot  be  permitted  to 
])rove  that  a  lien  their  acts  declared  to  be  valid  is  void  because 
their  acts  were  false. "^  Where  "the  owners  of  a  homestead  made 
an  ab!?ohite  conveyance  thereof  with  full  warranty,  taking  from 
the  apparent  purchaser  a  promissory  note  for  the  deferred  pay- 
ment with  a  trust  deed  on  the  property  to  secure  its  payment," 
and  **afterwards  the  original  vendors  transferred  and  indorsed 
the  note  to  H.  [plaintiff] ,  for  value,  who,  in  default  of  payment, 
procured  the  trustee  to  advertise  and  sell  the  property  at  public 
sale  at  which  H.  [the  plaintiff]  became  the  purchaser,  receiving 
a  deed  from  the  trustee,"  and  upon  being  sued  for  a  balance  due 
upon  the  note  the  defendants  set  up  homestead  rights,  and  among 
other  defenses,  that  the  conveyance  by  them  was  not  real,  but 
colorable,  being  resorted  to  as  an  expedient  to  raise  money  by 
negotiating  the  note  for  the  deferred  payment  and  charging  that 
plaintiff  had  notice  of  the  real  character  of  the  transaction,  it 
was  held:  "(1)  If  H.  [plaintiff]  had  notice  that  the  convey- 
ance was  made  to  the  apparent  vendee  by  the  owners  of  the 
homestead,  not  on  a  real  consideration,  but  that  it  was  accepted 
bv  him  for  their  accommodation  and  as  a  means  of  enabling 
[them]  the  owners  to  procure  money,  then  the  deed  to  the  ap- 
parent purchaser  devested  as  to  him  no  homestead  rights  of  the 
original  owners.  (2)  If  H.  [plaintiff]  had  no  such  notice  he 
could  rely  on  the  deed  from  those  claiming  the  homestead,  as 
Laving  been  sufficient  to  devest  them  of  all  interest  in  the  prop- 
erty, and  tliis  even  though  the  vendors  had  remained  in  posses- 
sion of  the  property  after  executing  the  deed."® 

Defendants,  to  procure  a  loan  on  the  ^vif e's  land  on  which  they 
were  not  then  residing,  made  sworn  affidavits  stating  that  it  was 
not  their  homestead,  which  they  claimed  in  another  lot.  This 
latter  lot  was  deeded  to  them  and  designated  as  a  homestead  the 
day  before  the  loan  was  obtained,  and  on  the  following  day  was 
reconveyed  to  their  grantor.  The  wife  during  the  negotiations 
was  sick  of  a  fever,  then  in  childbed,  then  watching  her  sick  in- 
fant until  its  death,  and  alleged  that  the  application  and  mort- 

Tfridenheimer  Bros.    v.    Stewart,  lar  v.  Eylar,  60  Tex.  315:  Brenenian 
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gage  were  fraudulently  obtained  from  lier,  and  that  she  did  not 
know,  and  was  not  in  a  condition  to  know,  the  purpose  of  the  pa- 
pers signed  by  her.  An  alleged  agent  of  the  loan  company  par« 
ticipated  in  obtaining  and  designating  the  new  homestead,  but 
the  mortgage  trustee  testified  that  he  alone  was  its  agent,  and 
knew  nothing  of  the  transaction.  It  was  held  that  the  com- 
pany's requested  charge  that  the  wife  w^as  estopped  if  the  plain- 
tiffs advanced  the  money  on  faith  of  the  statement  that  the  land 
was  not  a  homestead  should  have  been  given ;  but  the  court  in  the 
course  of  its  opinion  remarked:  "It  cannot  be  ignored,  how- 
ever, that  the  testimony  fails  to  show  an  active  participation  in 
the  acts  relied  on  as  constituting  the  alleged  estoppel  by  Mrs. 
2^orton."®  And  again,  where  the  property  was  not  actually 
used  as  a  homestead,  and  tlie  husband  and  wife,  in  order  to  ob- 
tain a  loan  of  money  against  it,  made  an  affidavit  that  they 
claimed  no  homestead  whatever  in  the  property,  and  upon  the 
faith  of  these  representations  induced  the  lender  to  accept  a 
mortgage  upon  the  property  as  security  for  the  loan,  the  husband 
and  wife  were  estopped  from  claiming  the  property  as  home- 
stead.^^ 

If  husband  and  wife  represent  that  their  homestead  is  in 
property  upon  which  they  then  reside,  and  not  in 
property  upon  which  they  seek  a  loan,  and  such  re|>- 
resentations  are  believed  and  acted  upon  by  one  mak- 
ing a  loan  and  taking  a  lien  against  such  property 
to  secure  it,  they  are  concluded  by  their  representations  in  the 
matter,  and  will  not  be  permitted  to  assert  homestead  rights  in 
the  property  mortgaged.^ ^  Even  though  the  wife  does  not  read 
the  instrument  containing  such  representations,  if  she  signs  and 
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the  representations  deceive,  she  is  estopped.     It  is  her  duty  to 
read  it,  and  her  negligence  is  culpable.^ ^     The  reason  why  par- 
ties cannot  estop  themselves  to  assert  homestead  rights  in  pro})- 
erty  upon  which  they  actually  reside,  by  their  statements  that  it 
is  not  homestead,  is  that  one  cannot  say  he  has  lx*en  deceived  by 
statements  which   he  was  bound   to  know  were   false.       It  is 
one  of  the  essential  elements  of  an  estoppel  that  the  party  plead- 
ing it  must  have  believed  the  truth  of  the  statements  relied  on, 
and  l)e(»n  deceived  thereby.     One  cannot  shut  his  eyes  to  the  ac- 
tual use  of  property  for  homestead  purposes,  and  say  he  believes 
the  owners'  statements    that   the    property  is  not  occupied  or 
claimed  for  such  purposes.     So,  if  one  has  notice  of  the  falsity 
of  statements,  even  though  it  he  throuah  an  agent   reprcxsc^nting 
him  in  the  transaction,^^  they  will  create  no  estoppel  in  his  favor, 
however  much  they  were  intended  to  deceive,  for  they  do  not  in 
fact  have  such  effect.^ ^ 

The  doctrine  here  established  in  no  way  contravenes  the  law 
of  conveyances  of  married  women.  It  only  holds  good  those 
conveyances  and  contracts  which  are  good  according  to  the  rules 
of  that  law,  but  which  are  sought  to  be  avoided  for  other  rea- 
sons.^* 

^  130.  By  Silence,  Delay,  or  Laches. 

Silence,  no  doubt,  in  a  case  where  not  fo  speak  would  be  equiv- 
alent to  a  positive  act  of  fraud,  would  work  an  estoppel  against 
a  married  woman's  asserting  her  otherwise  enforceable  rights. 
But  the  rule  w^hich  construes  as  constructive  fraud  the  silence 
and  acquiescence  of  one  who  permits,  without  objection,  a  third 
pers<m  to  acquire  an  interest  in  his  property  to  the  pecuniary  loss 
of  such  person,  on  the  faith  that  it  belongs  to  another,  will  not  be 
strictly  applied  to  a  married  woman  in  reference  to  the  dealings 
of  her  husband  with  her  property.^®  By  reason  of  their  relation 
and  his  lawful  authority  to  manage  her  property,  she  has  a  right 
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to  expect  at  his  hands  only  a  lawful  use  of  it,  and  her  silence 
in  the  premises  will  not  be  chargeable  to  her  except  where  such 
silence  or  suppression  deceives  an  innocent  person,  contracting 
with  reference  to  her  property,  and  she  intends  that  it  shall  do 
so.  Justice  Lipscomb  has  well  said:  "The  exception  is  be- 
lieved to  be  founded  in  the  wisest  policy  growing  out  of,  and  es- 
sential to,  the  relation  of  husband  and  wife.  She  is  required  to 
accompany  him  in  his  wanderings  through  life,  and  to  make  the 
home  of  his  choice  her  home,  and  it  is  not  consistent  with  the 
harmony  of  the  relation  that  she  should  proclaim  the  fraud  of 
her  husband  when  he  offers  to  sell  her  property  as  his  own."^^ 
Our  married  women  are  not  held  to  a  speedy  assertion  of  their 
rights  under  the  law  upon  pain  of  estoppel  if  they  be  derelict. 
For  the  reasons  above  stated,  and  for  the  further  reason  that  it 
is  the  husband's  duty  to  protect  the  possession  and  enjoyment 
of  the  wife's  property  and  rights  generally,  delay  and  laches  are 
not  usually  grounds  of  estoppel  against  her,  ^vhere  the  statutes 
of  limitations  are  not  prohibitive.^®  Where  the  husband  and 
wife  made  a  parol  gift  of  the  wife's  land  to  her  son,  assuring  him 
that  it  should  be  his  property  in  fee,  and  placed  him  in  posses- 
sion, and  he  and  his  family,  with  full  knowledge  of  his  donors, 
occupied  the  same  until  his  death,  nearly  seven  years,  and  his 
widow  and  children  for  six  years  longer,  and  made  permanent 
and  valuable  improvements  thereon,  and  the  donors  both  before 
and  after  the  son's  death  acknowledged  the  property  to  belong  to 
him  and  his  children,  and  promised  to  make  a  deed  to  the  same, 
such  facts  did  not  estop  the  parents  from  recovering  the  land 
from  the  son's  w^dow.^®  In  such  a  case  the  son  was  charged 
with  knowledge  that  his  mother's  parol  gift  of  the  land  to  him 
did  not  convey  the  title  to  him,  and  was  not  binding  on  her,  and 
therefore  her  subsequent  repudiation  of  such  gift,  though  it  had 
been  miule  with  the  intention  to  repudiate  it,  was  not  in  law  a 
fraud  upon  him.  It  is  not  that  species  of  act  or  representations 
that  is  denounced  in  law  as  working  an  estoppel  against  a  mar- 
ried woman.     Her  conduct,  to  estop  her,  must  be  such  that  it 
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would  amount  to  a  fraud  upon  another  to  permit  her  to  assume 
a  different  position.  At  most  her  conduct  in  such  case  would 
only  subject  her  to  a  liability  for  improvements  made  upon  the 
property  in  good  f  aith.^^ 

The  wife's  mere  delay  in  making  complaint  against  the  use 
by  another  of  her  land  imlawf ully  conveyed  by  her  husband  will 
not  estop  her  upon  the  principle  of  laches  or  acquiescence.  For 
neither  acquiescence,  nor  yet  express  ratification,  will  make  valid 
her  husband's  deed  to  her  property,  and  no  conduct  upon  her  part 
which  could  possibly  be  a  fraud  upon  another  dealing  with  her 
husband  being  shown,  there  is  no  element  of  estoppel  in  it.^^ 

§  131.  Accepting  Benefits. 

Xothing  can  be  better  settled  in  this  state  than  that  the  title 
of  a  married  woman  to  her  separate  real  estate  and  her  home- 
stead will  not  pass  from  her  except  upon  a  deed  duly  signed  and 
separately  acknowledged  by  her  in  strict  conformity  with  the 
statute  regulating  her  conveyances.  In  some  instances,  as  in 
adjusting  equities  against  the  homestead,  the  statute  cannot  ap- 
ply, and  there  are  other  exceptions,  some  of  which  have  already 
been  noticed,  which  it  is  not  necessary  nor  proper  to  here  men- 
tion ;  but  so  faithfully  have  the  courts  adhered  to  the  rule  first 
stated  that  nothing  the  wife  may  do  along  the  line  of  acquies- 
cing in  her  imperfect  conveyance,  or  accepting  the  benefits  from 
its  sale,  will  have  the  effect  of  validating  it,  either  by  ratifying 
the  transaction,  or  by  creating  an  estoppel  against  her  to  after- 
ward claim  it.^^  Her  willingness  or  even  her  anxiety  to  convey, 
her  acquiescence  in  its.  use  and  occupancy  by  the  purchaser, 
or  her  accepting  the  consideration  for  its  sale,  has  noth- 
ing at  all  to  do  with  the  matter  of  validating  an  imperfect  con- 
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vovance  of  her  land  or  homestead.^*  Purchasers  must  1 
to  know,  as  matter  of  law,  that  a  married  woman  cannot 
her  property  except  in  a  certain  maimer,  and  they  cann 
upcm  her  imp(Tfect  conveyance  wlien  they  know  it  conve\ 
ing.  As  said  by  Justice  Denman  in  Daniel  v.  Mason,  9 
240,  38  S.  W.  IGl :  ''If  the  mere  execution  of  a  deed  and 
of  the  purchase  money  constitute  an  estoppel,  then  in  al 
though  a  married  woman  has  no  capacity  to  convey  I 
wherein  she  is  not  joined  by  her  husband,  nevertheless  tl 
and  its  subsequent  recording  by  the  purchaser  would  p 
title  by  estoppel.  Thus,  the  attempt  to  make  a  con\ 
which  she  has  no  legal  capacity  to  make  would  of  itself 
sufficient  to  estop  her  and  her  heirs  from  denying  its  I 
force.  This  would  virtually  remove  the  disability  of  cov 
Such  a  rule  has  never  been  recognized  in  this  state.''  A 
i minimi ty  from  the  effects  of  an  estoppel  extends  to  in 
wh(*re  she  is  asserting  her  rights  as  against  an  innocent  pu 
for  value,  if  the  expression  may  be  used  in  such  conn 
that  is,  as  against  one  who  had  no  notice  of  her  coverti 
consequent  want  of  capacity  to  make  such  a  deed.  It  is 
gous  to  her  promissory  note  not  executed  for  one  of  the  p* 
mentioned  in  the  statute;  the  vice  consists  in  her  ineapt 
make  such  contract,  and  niav  l>e  asserted  at  anv  time 
anyone."*  But  in  matters  not  controlled  by  the  statute 
veyancos,  this  rule  has  no  application,  and  the  rules  of  eq 
estoppel  apply  to  her  conduct.  So,  in  instances  of  sales 
pei'sonal  property,  her  partition  deeds,  agreements  com 
her  boundaries,  condenmation  proceedings,  and  the  like, 
quiescence,  accepting  benefits,  and  the»like,  she  may  est 
self.2«^ 

§  132.  By  Pleading;  Application  to  Court  to  Sell. 

But  a  married  woman  will  not  be   pennitted   to  disn 

=»Owen  V.  Now  York  &  T.  Land  Co.  "See   San  Antonio   v.   Gr 

11  Tox.  Civ.  App.  284,  32  S.  \V.  189.  91  Tex.  430.  41  S.  W.  477.  < 

1057;   Huss  v.  Wells.   17   Tex.  Civ.  470:   also    McKinney    v.    A! 

App.  195.  44  S.  \V.  33.  (Tex.)   6  S.  W.  793. 

=*Daniel  v.  Mason,  90  Tex.  240,  38 
S.  VV.  101. 
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i>ale  of  her  property,  brought  about  by  her  o^vn  procurement 
through  an  application  to  the  court  to  sell.  To  permit  her  to 
thus  impose  upon  the  purchaser  at  such  a  sale  would  be  a  fraud 
of  grossest  character,  which  no  court  could  permit.^^  But  the 
court  ordering  the  sale,  even  though  it  be  upon  her  application, 
must  have  jurisdiction  of  the  subject-matter,  or  else  she  will  not 
be  estopped.^^  This  may  in  some  degree  partake  also  of  the  na- 
ture of  an  estoppel  by  judgment. 

The  case  of  Stephenson  v.  Marsalis,  11  Tex.  Civ.  App.  162, 
^i3  S.  W.  383,  is  quite  an  important  one  in  this  connection.     It 
was  an  action  by  children  to  recover  the  homestead  of  their  de- 
<t*ased  parents,  sold  by  the  administrator  upon  the  community 
<^tate  of  the  deceased  parents,  for  the  purpose  of  paying  com- 
munity debts.     The    children,    some    of  whom    were    married 
women,  took  no  part  in  the  procuring  of  the  sale,  but  subsequent- 
ly became  parties  in  the  probate  court  to  the  proceedings  on  final 
settlement  and  distribution  of  the  estate,  and  not  only  received 
the  greater  portion  of  the  purchase  money  of  the  land,  but  also 
received  unsold  lands,  which  \vould  have  been  subject  to  sale  for 
the  pavment  of  the  debts,  if  they  had  not  been  settled  out  of  the 
proceeds  of  the  sale  of  the  homestead.     The  court  of  civil  ap- 
peals, in  deciding  for  affirmance  of  a  judgment  in  favor  of  the 
purc*hasers  of  the  property,  said:     "The  heirs  as  plaintiffs  be- 
I'W,  treating  the  sale  as  void,  had  a  right  to  bring  their  suit,  rely- 
ing strictly  upon  their  legal  title ;  but  when  the  defendants,  in 
their  special  answer,  set  up  the  proceedings  on  final  settlement 
in  the  probate  court  in  which  the  plaintiffs  had  participated,  re- 
ceiving the  purchase  money  and  the  remaining  assets,  it  then  be- 
came necessary  for  them  to  restore,  or  offer  to  restore,  what  they 
had  received  before  a  judgment  could  be  rendered  in  their  favor." 
This  case  cannot  be  considered  as  an  authority  for  the  proposi- 
tion that  a  married   woman   may,    by  accepting  the   purchase 
money  for  the  unauthorized  sale  of  her  land,  estop  herself  to  re- 
em'er  it,  even  where  she  refuses  to  return  the  consideration,  for 
such  is  not  thought  to  be  the  law.^®     But  its  disposition  was  con- 

"Ryan  ▼.    Maxey,    43    Tex.    192;       350,  23  S.  W.  466,  S.  C.  26  S.  W.  305. 
Balton  V.  Rust,  22  Tex.  134.  »A?Ue,  §§  72,  131. 

*'Blagge  V.  Moore,  6  Tex.  Civ.  App. 
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trolled  by  the  fact  that  to  have  permitted  them  to  recover  the 
homestead,  and  at  the  same  time  not  only  retain  the  benefits  of  its 
sale  but  other  property  as  well,  which  would  otherwise  have  gone 
to  the  purchasers  of  the  homestead  in  settlement  of  their  debts, 
would  be  to  sanction  a  fraud,  which  no  court  can  do  f^  and  tlie 
further  fact  that  the  disposition  of  the  property  was  also  by  vir- 
tue of  the  court's  order, — estoppel  by  judgment. 

§  133.  Further  of  Her  Declarations  and  Admissions. 

It  has  sufficiently  appeared  that  the  wife  cannot  by  ratifica- 
tion affirm  her  imperfect  conveyance  of  her  realty.  With  refer- 
ence to  personal  property  she  may  ratify  its  unlawful  disposi- 
tion, and  thus  preclude  herself  entirely  from  recovering  it,  al- 
though the  courts  have  often,  under  such  circumstances,  per- 
mitted her  to  recover  upon  a  return  of  the  benefits  received. 
But  in  all  cases  before  her  declarations  or  admissions  will  estop 
her  they  should  either  go  before,  or  in  some  way  be  conducive  of, 
the  act,  so  that  they  are  in  regard  to  that  transaction  fraudulent 
if  not  true.  Thus,  in  Thomas  v.  Williums,  50  Tex.  269,  the 
court  said :  "Nor  will  the  declarations  of  the  wife,  nor  her 
written  recognition  and  ratification  of  the  previous  deed  of  her 
husband,  not  in  conformity  with  the  statute  regulating  convey- 
ances by  married  women,  but  which  are  not  shown  to  have  misled 
the  parties  claiming  under  the  deed  from  her  husband  to  their 
injury,  estop  her  from  asserting  her  homestead  rights."^^  Mar- 
ried women  are  no  more  privileged  to  practise  a  fraud  or  decep- 
tion on  another  than  are  men,  and  their  declarations  and  admis- 
sions when  they  are  intended  to,  and  do,  have  that  effect,  preclude 
them,  whether  true  or  false.^^  Mr.  Bigelow  says  that  an  action 
at  law  cannot  be  maintained  on  a  contract  made  with  a  married 
woman  who  falsely  represents  herself  to  be  sole  at  the  time,  the 
representation  in  such  case  not  operating  as  an  estoppel.**  But 
if  that  doctrine  be  sound  at  common  law  it  can  hardly  be  so  held 
with  us.  It  is  difficult  to  conceive  of  the  courts  permitting  such 
a  fraud.     The  legal  principle  of  the  estoppel  in  such  a  case  is 

•MeKinney   v.   ^Matthews    (Tex.)  "Cravens  v.  Booth,  8    Tex.    248; 

6  S.  W.  793.  ante,  §§  128,  129. 

'"See  a«/e,  §  129.  "Bigelow,  Estop.  614. 
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not  that  it  holds  as  valid  the  contract,  conveyance,  or  other  act 
of  the  wife,  but  that  she  will  not,  because  of  fraud,  be  permitted 
to  assert  its  invalidity.  Precisely  as  she  may  preclude  herself 
from  asserting  homestead  rights  against  certain  innocent  mort- 
gagees; not  that  the  mortgage  upon  the  homestead  is  valid,  but 
that  she  shall  not  deny  it,  when  in  doing  so  she  is  guilty  of  gross 

fraud  toward  one  who  is  in  no  wav  blamable.     If  the  circum- 

I.' 

stances  are  such  that  the  person  dealing  with  her  either  knows, 
or  should  know,  that  she  is  a  married  woman,  her  stat-ement  to 
the  contrary  cannot  deceive  him,  nor  therefore  estop  her  to 
plead  coverture.^^ 

§  134.  Acts  and  Declarations  of  Her  Husband. 

There  are  certain  things  which  the  wife  may  authorize  the 
husband  to  do  for  her.     In  matters  of  this  sort  his  acts  are,  of 
course,  her  acts.     She  can  no  more  commit  a  fraud  through  an 
agent  than  she  can  do  so  herself.     And  where  any  act  of  the  hus- 
band affecting  the  wife  is  committed  by  her  express  authority 
lawfully  given,  the  effect  is  exactly  the  same  as  though  it  were 
conmciitted  by  her  in  person.     But  in  no  case  can  it  be  said  that 
the  acts  or  declarations  of  the  husband  will  estop  the  wife,  if  she 
in  no  way  authorized  or  knew  of  them  until  they  had  performed 
their  mission  of  deception.**     Thus,  it  is  held  that  the  husband's 
unauthorized  delivery  of  his  wife's  deed  to  her  land  will  not  pre- 
clude her  from  recovering  the  land  where  she  does  not  expressly 
ratify  such  act.**       The  wife  is  not  estopped  from  recovering 
her  property  wrongfully  disposed  of  by  her  husband  upon  the 
ground  that  his  possession  vested  him  with  apparent  title  and  au- 
thority to  sell.     His  possession  is  a  statutory  one,  expressly  for 
her,  and  not  adverse  to  her  interest,  and  she  is  guilty  of  no  w^rong 
in  permitting  it.     Indeed  she  has  no  power  to  prevent.** 

The  same  general  rules  apply  to  the  homestead  of  the  family 

"55ee  Schwarz  v.  National  Bank,  Blair  v.  Finlay,  75  Tex.  210,  12  S. 

67  Tex.  217,  2  8.  W.  865.  W.  983;   IVrry  v.   Barbour,   5  Tex. 

"^Etheridge  v.  Price,  73  Tex.  597,  Civ.  App.  474,  24  S.  W.  381. 

11  S.  W.  1039;  Ayers  v.  Fellrath,  5  .       'Cole  v.  Banirael,  62  Tex.  108. 

Tex.  Civ.  App.  557,  24  S.   W.    347;  '^Kompner  v.  Huddleston,  90  Tex. 

Xewraan  v.  Farquhar,  60  Tex.  040;  182,  37  S.  W.  1066. 
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as  to  the  wife's  separate  property.  The  husband  cannot  by  h 
own  conduct,  not  participated  in  by  tlie  wife,  create  a  charge  u 
on  the  lioniestead  by  conduct  wliich  would  otherwise  operate 
an  estoppel  in  pais  against  him.^^  Her  rights  in  such  proper 
are  the  equal  of  his ;  he  has  no  right  to  dispose  of  it  by  deed,  n 
can  lie  do  so  by  estoppel."^^  If  by  the  husband's  fraudulent  a( 
or  representations  he  might  estop  himself  and  wife  to  assc 
homestead,  he  would  thus  have  it  in  his  power  to  deprive  t 
wife  of  her  homestead  in  a  manner  not  known  to  the  Constit 
tion  and  statutes,  and,  too,  where  she  was  in  no  sense  to  blan 
lie  miglit  himself  do,  by  act  or  representation,  what  he  and  l 
wife  both  could  not  do  by  solemnly  executed  instrument,  vi 
mortgage  the  homestead. 

§  135.  —  Concerning  Commnnity  Property. 

Since  the  husband's  contracts  concerning  the  community  pre 
erty  not  homestead  are  binding,  he  may  also  bind  it  by  estopp 
Whatever  acts  or  representations  are  binding  upon  him  with  i 
spect  to  that  estate  are  likewise  binding  upon  her,  whether  1 
contract  or  estoppel.  Even  in  cases  where  imperfect  homeste; 
rights  exist,  the  wife  may  be  bound  by  estoppel  against  her  hi 
band.  Instances  are  where  the  homestead  is  in  the  equity, 
but  the  conduct,  act,  or  representation  of  the  husband  to 
binding  upon  the  wufe  must  be  with  reference  to  the  particul 
lien  or  contract  affecting  the  wife's  equity.  For  it  cannot 
questioned  that  the  husband  is  powerless  to  do  by  estopf 
against  the  wife  what  he  cannot  do  by  express  contract,  i.  e.,  cxi 
vey,  or  in  any  manner  charge,  the  wife's  homestead."**^  It 
only  where  his  individual  contract  could  affect  the  wife's  hon 
st<>ad  that  his  conduct  in  that  particular  might  do  so.  The  ca 
of  Schwarz  v.  National  Bank.  67  Tex.  217,  2  S.  \V.  865,  dc 
not  assert  a  different  rule.     There  if  the  wife  ever  had  a  hon 

"Kallnian  v.  Ludpneckor,    9    Tex.  '•Ranney  v.  Miller,  51   Tex.  2( 

Civ.  App.  182,  28  S.  \V.  .179:   Seay  Tx)chau.sen  v.  laughter,  4  Tex.  C 

V.   Fennell,   15   Tex.  Civ.   App.   261.  App.  291,  23  S.  W.  513. 

39  S.  \V.  181 ;  Dotson  v.  Barnett.  16  "Eckhardt  v.    Schlec'at,    29    T 

Tex.  Civ.  App.  258,  41  S.  \V.  99.  129. 

^'Williams  v.  CJalventon  (Tex.  Civ. 
App.)  58  8.  W.  551. 
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Stead  right  in  the  property  she  was  never  in  a  position  to  assert 
it  herself,  for  in  deciding  the  case  the  court  held  that,  by  reason 
of  the  husband's  false  and  fraudulent  representations  that  he 
had  no  wife,  he  was  estopped  to  plead  that  he  had,  and  that  the 
case  should  therefore  be  determined  as  though  he  was  unmarried 
at  the  time  of  his  conveyance.  If  the  wife  had  homestead 
rights  the  court  was  never  called  upon  to  decide  them.  The 
judgment  of  the  court  in  that  ex  parte  proceeding  no  more  de- 
termined them  than  could  her  husband's  individual  contract  or 
conveyance. 

§  136.  By  Deed. 

A  married  woman's  deed  not  executed   in  strict   conformity 
with  the  statute  is  no  deed.     It  cannot  receive  anv  aid  from  her 
representations  or  acts  evidencing  a  willingness  to  convey  or  exe- 
cute in  conformity  with  law,  as  an  estoppel  ip  the  matter.     The 
tran:Jaction,  or  instrument  of  writing  w^here  necessary  to  be  a 
writing,  must  be  tested  by  the  rules  of  conveyances  already  no- 
ticed, and  failing  to  be  sufficient  when  thus  tested,  and  the  wife 
Wng  clear  of  fraud  in  the  matter  of  the  imperfections  relied  up- 
^^^n,  she  may  assert  her  rights  to  her  property  and  repossess  her- 
self of  it.*^  Representations  which,  if  made  orally,  would  estop, 
would  also  have  that  effect  if   incorporated  in   the   deed  or  in- 
strument.*^    But  there  is  no  such  doctrine  as  that  an  instru- 
ment insufficient  as  a  deed  will  be  good  as  an  estoppel,  nor  even 
as  a  contract,  as  against  married  women.     If  it  were  so  we  would 
have  dispensed  with  the  requirements  of  the  Constitution  and 
statutes  regulating  her  conveyances,  for  every  attempt  to  make 
a  deed  would  upon  some  excuse  be  valid. 

Recitals  in  the  wife's  deed  when  procured  to  be  made  by  the 
fraud  of  the  grantee  will  avail  him  nothing ;  if  imtrue  their  falsi- 
ty may  be  shown.*' 
A  seemingly  contrary  rule  to  that  stated  in  this  section  is  in 

"Stone  V.  Sledge.  87  Tex.  49,  26  Invest.  Co.  9  Tex.  Civ.  App.  415,  29 

S.  W.  10G8;  ante,  l^  113,  114.  S.  W.  162,  948;  Howell  v.  Stephen- 

«Scotti»h  American  Mortg.  Co.  v.  son  (Tex.  Civ.  App.)  36  S.  W.  302. 
Scripture  (Tex.  Civ.  App.)  40  S.  \V.  ^Hickman  v.  Stewart,  69  Tex.  255, 

210;  Moerlein  v.  ScottiBh  Mortg.  &  5  S.  W.  833. 
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the  case  of  partition  deeds ;  but  the  contrariety  is  not  real,  for  an 
agreement  l)etween  adjoining  landowners  establishing  a  divid- 
ing line  between  their  lands  aiul  a  parol  partition  of  lands  are 
not  prohibited  by  the  statute  of  frauds,  nor  are  they  within  the 
provisions  of  the  statute  regulating  conveyances  of  real  prop- 
erty,** and  hence  a  deed  of  partition,  not  properly  executed  and 
acknowledged  by  the  wife,  would  not  for  that  reason  alone  be 
insufficient.  Such  a  deed  might  estop  her.**  Or,  to  speak  more 
accuratelv,  such  a  deed  could  not  in  anv  manner  lessen  the  bind- 
ing  force  of  a  contract  which  need  not  under  the  decisions  of  our 
court  be  in  writing  at  all.*^  Although  the  expression  is  to  be 
met  with  in  the  decisions  that  the  wife  is  estopped  to  repudiate 
her  contracts  of  this  cliaracter  bv  reason  of  a  defectively  execut- 
ed  deed,  still  the  reason  for  such  a  holding  is  no  doubt  upon  the 
ground  of  the  validity  of  the  contract  independent  of  the  deed, 
rather  than  upon  the  theory  of  estop[>el  at  all. 

§  137.  By  Election. 

The  most  familiar  example  of  this  kind  of  estoppel  is  found 
in  the  case  of  wills.  No  person  will  be  permitted  to  set  up  a 
right  or  claim,  however  meritorious,  in  opposition  to  the  ex- 
press t^rnis  of  a  will  imder  which  he  has  accepted  a  benefit,  if  the 
two  rights  are  inconsistent.  When  confronted  with  the  choice 
between  a  benefit  as  devisee  in  a  will  and  a  right  in  another  ca- 
pacity, he  is  put  upon  his  election,  and  is  concluded  by  his 
choice.*^  This  estoppel  differs  from  those  previously  noticed, 
in  that  there  is  no  element  of  misrepresentation  or  fraud  in  it. 
To  have  the  effect  of  an  estoppel  as  here  indicated,  there  must  be 
in  the  will  some  provision  the  acceptance  of  which  by  the  wife 
would  be  inconsist^^nt  with  her  right  to  claim  in  the  capacity  as- 
serted ;*^  and  whether  or  not  the  wife  has  made  an  election  is  a 
question  to  be  determined  as  any  other  question  of  fact.** 

"Leoointe    v.    Toudouze,    82    Tex.  Philleo  v.  Holliday,  24  Tex.  38;  Lit- 

208.  17  S.  W.  1047.  tie  v.  Birdwell,  27  Tex.  088;  Mayo 

*^Talkin  v.  Anderson  (Tex.)   10  S.  v.  Tudor.  74  Tex.  471,  12  S.  W.  117; 

W.  350:  Wardlow  v.  Miller,  GO  Tex.  Haby  v.  Fugs   (Tex.  Civ.  App.)    25 

395,  6  S.  W.  292.  S.  W.  1121. 

**An1c,  §§  64.  6.5.  ^^Mayo  v.  Tudor,  74  Tex.  471,  12 

*"Mc)ss  V.  HeM«y.  60  Tex.  426.  S.  W.  117.     See  post,  9  162. 

••.Muss  V.   Hcl^Iey,    60    Tex.    426; 


sees.  138,  139.]  ESTOPPEL.  141 

§  138.  By  Inventory  at  Administratrix,  etc. 

Xo  good  reason  can  be  seen  why  the  wife  should  be  conclusive- 
ly estopped  to  claim  her  property,  by  reason  of  her  having  inven- 
toried and  returned  the  same  as  part  of  the  estate  of  her  deceased 
husband  or  of  the  community,  upon  qualifying  as  administra- 
trix or  executrix.     Such  act  can  at  most  only  be  held  to  be  a  cir- 
cumstance  against  her  title,  but  one  that  may  be  explained 
away.*®      If,  in  addition  to  so  inventorying  and  returning  such 
property,  she  proceeds  further,  and  sells  the  same  to  a  person 
without  notice  of  her  rights,  a  different  question  will  arise.     It 
is  only  where  her  conduct  is  fraudulent  in  its  intention  or  results 
that  she  is  estopped,  and  it  cannot  be  seriously  contended  that  the 
acts  of  the  wife,  extending  no  further  than  the  return  of  her 
proj)erty  as  of  another's  estate,  are  in  any  sense  fraudulent,  or 
that  her  subsequent  laying  claim  thereto,  if  mistaken  in  such  re- 
turn, would  in    the   least    respect  be  unjust.     The  contention 
liaj  frequently  been  made,  but  never  upheld.*^     Nor,  of  course, 
can  her  acts  in  this  respect  affect  the  rights  of  her  deceased  hus- 
Wd's  children  by  a  former  wife.*^ 

§  139.  By  Judgment. 

Estoppel  by  judgment  is  so  intimately  connected  with  tho 
subject  of  judgments  in  general  that  the  two  cannot  well  be  con- 
sidered separately.  It  will  suffice  in  this  connection  to  say  that 
married  women  are  concluded  by  the  judgments  of  courts  hav- 
ing jurisdiction  of  the  subject-matter  and  over  their  persons 
precisely  the  same  as  though  they  did  not  labor  under  tlie  disa- 
bilities of  coverture.  It  would  be  idle  to  permit  them  to  sue 
or  be  sued  if  the  result  of  such  litigation  should  not  be  binding 
upon  them.     Of  course  they  are  not  bound  where  they  are  not 

••Rev.    Stat.    art.    1981;  Haby    v.  S.  W.  402;  Teal  v.  Sevier,  26  Tex. 

Fooft    (Tex.    Civ.    App.)    25    S.    W.  516. 

1121;  MitcbeH  v.  MitcheU,  80  Tex.  "Dunham    v.    Chatliani,    21    Tex. 

101.  15  S.  W.  706;  Haley  v.  Gate-  231. 

wood,  74  Tex.  281,    12    S.    W.    26;  "MoGord  v.  Hollomaa   (Tex.  Civ. 

dapp  V.  Engledow,  72  Tex.  262,  10  App.)  46  S.  \V.  114. 
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properly  before  the  court.^^  Xor  are  they  bound  by  a  judg- 
ment, unless  the  same  vital  point  sought  again  to  be  put  in  issue 
was  properly  presented  by  the  pleadings,  and  thus  put  directly 
before  the  court  for  determination,  or  was  fairly  within  the  scope 
of  the  matters  necessarily  determined  by  the  court.^*  The  rule 
in  this  res]x»ct  is  not  different  from  that  applicable  to  persons 
other  than  married  women. 

We  have  seen  that  a  married  woman  is  not  estopped  to  reclaim 
lier  land  when  illegally  conveyed,  by  the  acceptance  of  the  bi^nt^ 
fits  of  her  bargain. ^^  But  a  different  question  arises  where  she 
elects,  after  default  by  the  purchaser,  to  institute  foreclosure 
proceedings  against  him  and  obtains  judgment  of  sale  against 
the. land  in  his  hands.  Here,  to  use  the  language  of  Lightfoot, 
Ch.  J.,  she  and  her  husband  say,  in  effect:  **\Ve  have  sold  this 
land  to  .  .  .  [the  defendant].  We  have  made  him  a  title, 
reserving  a  vendor's  lien  thereon  to  secure  the  purchase  money, 
and  we  invoke  [the  court's]  power  to  foreclose  this  lien."^®  Be- 
ing a  proper  party  litigant,  and  the  judgment  foreclosing  the 
lien  and  ordering  the  sale  of  the  property  being  conclusive  of  the 
existence  of  the  debt  and  lien,  she  is  concluded  by  the  judgment. 
This  is  estoppel,  not  by  matter  in  pais,  but  by  judgment  of  a 
competent  court.*^ 

"Read  v.  Allen,  oG  Tex.  176;  Owen  **Philipow»ki  v.  Spencer,  63  Tex. 

V.  New  York  &  T.  Land  Co.  11  Tex.  604. 

Civ.  App.  284,  32  S.  W.  189,  1057;  ^Antc.  §  131. 

Bradford  v.  Knowles,  78  Tox.   10}),  "^'Morris    v.  Turner,    5    Tex.    Civ. 

14   S.   W.  307:   Williamson  v.  Con-  App.  712,  24  S.  W.  959. 

ner,  92  Tex.  582.  50  S.  W.  697 ;  Wil-  "See  also  Scales  v.  Johnso;^  (Tex. 

son  V.  Johnson  (Tex.)  60  S.  W.  242;  Civ.  App.)   41  S.  W.  828. 
j^ostf  §  315. 
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§  140.  As  a  Sole  Trader. 

The  growing  importance  of  the  subject  at  the  head  of  this 
chapter,  as  evidenced  by  its  frequent  recurrence  before  the  courts, 
probably  demands  for  it  a  more  extended  notice  than  it  would 
logically  be  entitled  to.     In  spite  of  the  fact  that  at  marriage  to 
the  husband  are  committed  the  control  and  management  of  the 
wife's  property,  as  well  as  their  after-acquired  common  funds, 
and  upon  him  is  supposed  to  rest  the  duty  of  supporting  his  f  am- 
ilv,  there  is  a  marked  tendency  of  married  women  to  engage  in 
various  mercantile  enterprises.     This   tendency  is  observed  by 
most  practitioners  to  develop  most  usually  among  wives  who  are 
married  to  bankrupt  husbands,  or,  at  least,  is  nearly  always  pre- 
ceded by  some  financial  disorder  affecting  the  husband's  credit. 
This  prevalent  practice  of  engaging  in  business  in  the  wife's 
name  has  grown,  no  doubt,  from  the  erroneous  though  popular 
view,  that  earnings  and  profits  derived  from  an  investment  of 
the  wife's  funds  become  her  separate  property,  and  hence  not 
liable  for  the  husband's  obligations.     That  the  wife  may  own  in 
her  individual  right  such  property  as  is  ordinarily  know  as  mer- 
chandise, is  too  plain  for  argument ;  but  whether  or  not  she  can 
sell  such  property  at  a  profit  upon  its  cost  to  her,  and  again  in- 
vest the  proceeds  in  similar  goods  to  be  again  sold,  and  the  pro- 
cess of  reinvestment   repeated   indefinitely,  for   the  purpose  of 

143 
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acquiring  gain,  and  the  entire  property  be  hers  in  her  separate 
right,  is  quite  a  different  question.  There  is  no  rule  of  law  pro- 
hibiting a  wife  from  becoming  a  merchant  on  her  own  account, 
but  in  the  very  nature  of  the  enterprise,  its  successful  manage- 
ment by  her  is  so  at  variance  with  our  whole  theory  of  her  mari- 
tal disabilities  that  such  a  thing  is  well  nigh  impossible.  For  lie 
very  things  most  necessary  to  be  done  as  a  merchant  are  the  very 
things  she  cannot  do  by  reason  of  her  coverture. 

§  141.  As  a  Partner. 

She  can  no  more  become  a  partner  in  such  an  enterprise  than 
?ilio  can  become  a  sole  trader.  She  encounters  the  same  difficul- 
ties in  each  instance.  And  it  can  make  no  difference  whether 
her  attempted  partnership  is  with  lier  husband  or  someone  else.* 
If  with  her  husband,  the  effect  is  to  make  him  liable,  and  not 
her,  for  his  agreement  is  binding  and  hers  is  not.^  The  mar- 
riage of  a  feme  sole  partner  at  once  dissolves  the  copartnership, 
as  her  disabilities  are  such  tliat  she  cannot  longer  continue  in 
that  relation.^ 

§  142.  Purchases  on  Credit. 

INferchandise  when  purchased  by  the  wife  out  of  her  own 
funds  of  course  becomes  her  separate  property,  and  she  may  sell 
the  same  for  cash  or  on  credit  as  she  sees  fit ;  and  she  may,  pro- 
vided she  buys  for  cash,  and  uses  only  her  separate  funds,  re- 
plenish her  depleted  stock  from  time  to  time ;  and  to  this  extent 
slie  may  become  a  merchant  either  upon  her  own  account  or  as  a 
partner  with  another,  for  she  has  done  nothing  inconsistent  with 
the  disabilities  of  her  coverture,  nor  of  which  any  creditor  of 
the  husband  or  comnlunity  can  complain.  She  is  in  this  re- 
sp(K?t  only  using  her  own  as  she  has  a  right  to  do.     But  she  can- 

*Hiadford  v.  Johnson,  44  Tex.  381;  ''Cleveland  v.  Spenoer  (Tex.  Civ. 
Wallace  v.  Finbcrg,  46  Tex.  35;  App. )  50  S.  W.  405 ;  Ck>ckrum  v.  Me- 
Brown  v.  Chancellor,  61  Tex.  437;  Cracken,  1  Tex.  App.  Civ.  Ga8. 
Miller  v.  Marx,  65  Tex.  131;  Stein-  (White  &W.)  9  65;  Wallace  T.  Fin- 
back V.  Weill,  1  Tex.  App.  Civ.  Cas.  berg,  46  Tex.  35. 
(White  &  W.)  §  934:  Purdom  v.  •Brown  v.  Chancellor.  61  Ttac  437, 
Boyd,  82  Tex.  130,  17  S.  W.  606. 
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not,  for  the  purpose  of  replenishing  her  stock,  make  purchases 
on  credit  with  the  expectation   of   paying   therefor  out  of  the 
profits  of  the  enterprise.     Such  purchases  become  community 
property  and  immediately  liable  for  the  husband's  debts.*     In- 
deed, the  authorities  tend  to  hold  that  purchases  on  credit  by 
the  wife  necessarily  become  a   part   of   the  community  estate, 
whether  her  intention  at  the  time  of  the  purchase  be  to  make 
pavinent  out  of  the  community  funds  of  herseK  and  husband, 
or  not     Such  is  probably  the   accepted   doctrine   of  the  cases 
cited.     But  it  can  hardly  be  said  that  the  court  in  Epperson  v. 
Jones,  which  is  authority  for  the  later  cases,  meant  to  state  the 
nile  80  broadly.     In  that  case  the  reason  for  holding  the  pur- 
chases on    credit   to   be   community  property  is  put  upon  the 
ground  that  the  husband,  and  not  the  wife,  was  liable  for  pay- 
ment, and  being  his  debt  and  payment  entitled  to  be  enforced 
against  the  community  property,  consequently  the  goods  so  pur- 
chased became  a  part  of  that  estate  rather  than  of  the  wife's. 
There  was  nothing  to  make  them  the  wife's  goods.     She  had 
neither  paid  nor  intended  to  pay  for  them.     The  husband  had 
made  himself  liable,  and  it  was  so  held.     The  same  may  be  said 
of  the  other  cases  following  that  doctrine.     But  no  good  reason 
can  be  shown  why  purchases  by  the  wife  on  credit,  where  the 
credit  is  extended  to  her  alone,  and  where  all  parties  expect  her 
to  meet  the  deferred  payments  out  of  her  own  funds,  and  the 
husband's  credit   is    in   no  way  employed,  are  for  that  reason 
alone  community  property.     True,  the  seller  has  no  means  of 
enforcing  against  her  payment  for  such  purchases,  but  that  is  a 
matter  that  concerns  him,  and  him  only ;  if  he  trusts  the  wife, 
and  she  afterward  makes  payment  from  her  separate  property, 
it  would  seem  the  new  acquisition  ought  to  be  held  to  belong  to 
her  since  her  property  was  given  in  exchange  for  it.     No  rea- 
son exists  for  saying  it  should  be  community,  and  every  reason 
exists  for  saying  it  should  belong  to  her.     If  she  refuses  to  com- 
ply with  her  contract  of  purchase,  neither  she  nor  her  husband 
is  liable.     She  has  lost  the  money  paid,  and  the  seller  that  re- 

«Epper8on  r.  Jones,  65  Tex.  425,      Tex.  29,  10  S.  W.  732;   Hamilton- 
S.  C.    69  Tex.  586,    7    S.    W.    488;       Brown  Shoe  Co.  v.  Lastinger   (Tex. 
Smith  V.  Bailey,  66  Tex.  553,  1  S.  W.      Civ.  App.)  26  S.  W.  924. 
627 :  Middlebrook  Bros.  v.  Zapp,  73 
M.  W.— 10. 


146  MARRIED  WOMEN.  [chap.  8» 

maining  unpaid.  But  the  comniunit}',  not  being  liable,  sliould 
not  be  benefited.  If  she  bona  fide  expected  to  pay  it  should  be 
hers;  if  not  it  would  belong  to  neither.  As  said  in  Epperson  v. 
Jane^,  65  Tex.  425,  S.  C,  69  Tex.  586,  7  S.  W.  488 :  'The  prop- 
erty purchased  takes  immediately  the  same  status  and  charac- 
ter as  that  given  or  to  be  given  in  exchange  for  it,  and  if  the  one 
is  liable  for  the  husband's  debts,  the  other  is  also."  It  is  not 
denied  that  if  the  husband  in  any  way  becomes  liable  for  pay- 
ment,— a  very  easy  thing  to  do, — the  above  reasoning  has  no  ap- 
plication. Upon  the  same  arguments  the  purchases  would  then 
be  community.  And  since  in  nearly  every  instance,  the  hus- 
band, either  by  expressly  authorizing  the  purchases  or  permit- 
ting the  same  to  be  made  under  such  circumstances  as  indicate 
a  willingness  to  be  bound,  is  really  liable  for  payment,  the  pur- 
chases on  credit  by  the  wife  are  therefore  comnmnity  property.* 

§  143.  —  and  with  Borrowed  Honey. 

So,  it  appears  that  the  character  of  the  fund  from  which  pay- 
ment is  expected  to  be  made  will  largely  control  the  status  or 
character  of  the  new  acquisition.  If  the  one  be  commimity  or 
separate,  so  will  the  other.  Thus  a  promise  to  pay  out  of  crops 
grown  upon  the  wife's  land  is  a  purchase  upon  community 
credit,  and  the  purchase  not  the  wife's.^  The  wife  has  no  credit 
as  a  merchant,  for  the  debts  are  not  such  as  she  may  contract;^ 
hence  the  rare  instances  of  such  purchases  becoming  separate 
property.  If  the  credit  be  secured  by  an  hypothecation  or 
pledge  of  her  property  the  transaction  is  not  distinguishable  on 
principle  from  an  ordinary  purcliase  upon  credit.  While  she 
would  not  be  bound  individually,  her  proi>ei'ty  would,  and  the 
controlling  question  is  still,  w^hether  or  not  the  husband's  credit 
was  in  any  way  employed.  Money  borrowed  by  the  husband 
wuth  a  mortgage  by  the  wife  upon  her  property  as  security  is 
community,  and  its  investment  in  a  mercantile  business  will 
constitute  it  of  that  estate.  If  our  reasoning  in  this  and  the 
preceding  section  be  sound,  then  it  would  follow  that  money  bor- 
rowed by  the  wife,  either  with  or  without  pledging  her  property 

•Soe  post,  §  102.  'Wallace  v.  Finberg,  46  Tex.  35. 

•Cleveland  v.  Cole,  65  Tex.  402. 
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as  security,  if  the  husband's  credit  is  in  no  way  employed,  and 
goods  purchased  with  such  money,  will  be  her  separate  property. 
It  is  not  certain  from  the  facts  as  reported  in  Heidenheimer 
Bros,  V.  McKeen,  63  Tex.  229,  whether  this  is  in  conflict  with 
the  rule  as  held  in  that  case  or  not.  There  it  was  held  that  nei- 
ther tlie  money  borrowed,  upon  the  faith  of  the  wife's  separate 
property  as  security,  nor  the  merchandise  in  which  it  was  in- 
vested, was  her  separate  property.  It  does  not  appear  whether 
the  husband  was  liable  for  the  repayment  of  the  money  or  not. 
The  inference  is  that  he  was.  The  following  language  is  used : 
*'Xow,  suppose  that  the  debt  incurred  in  securing  the  loan  had 
been  paid  without  any  resort  whatever  to  the  deed  of  trust,  it 
wmild  not  be  insisted,  we  apprehend,  that  the  money  or  mer- 
chandise either  became  the  separate  property  of  the  wife,  sim- 
ply because  her  real  estate  had  been  used  as  a  security  for  the 
debt,''  implying  that  her  property  was  only  secondarily  liable. 
The  interrogatory  is  susceptible  of  an  affirmative  answer  if  the 
husband's  credit  was  not  employed  and  payment  was  made  out 
of  the  wife's  separate  fimds.  Then,  surely,  the  money,  and  the 
merchandise  purcliased  with  it,  would  be  the  wife's.^ 

§144.  Profits. 

If  profits  derived  from  selling  the  wife's  goods  and  merchan- 
dise were  hers,  she  might  become  a  merchant.     For  if  she  may 
not  purchase  upon  credit,  she  may  certainly  buy  for  cash,  and 
if  to  the  original  stock   she  could   add  from  time  to  time  the 
profits  arising  from  her  sales,  her  business  would  increase,  and 
«hp  would  enjoy  precisely  the  same  privileges  as  could  a  stranger 
to  the  husband,  so  far  as  the  latter's  debts  are  concerned.     But, 
as  will  more  fully  appear  in  the  discussion  of  community  prop- 
erty,* profits  derived  from  an  investment  of  tlie  wife's  fimds  do 
not  belong  to  her;  without  the  addition  of  these  profits,  her  busi- 
ness, her  capital  invested,  from  constant  sales,  expenses,  and  the 
like,  would  dwindle  away  and  be  lost,  or,  at  least,  would  never 
be  increased  by   the  enterprise.     If  she  engage  in  mercantile 
pursuits,  she  must  either  buy  for  cash  or  in  such  manner  as  not 
to  involve  her  husband's  credit,  and  be  able  at  all  times  to  point 

jkost,  |§  184,  228.  •Poaty  §  100. 
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specifically  to  her  property.  She  must  not  mingle  with  her  own, 
goods  purchased  in  any  way  upon  her  husband's  credit,  nor  with 
the  profits  from  her  own  investment;  these  are  not  hers.^^  The 
husband  and  wife  cannot,  by  their  mere  agreements  between 
themselves,  affect  the  rule,  and  c^^nvert  community  into  sepa- 
rate property.^  ^ 

§  145.  Her  True  Eelation  to  the  Attempted  Business. 

Since  a  married  woman  may  not,  for  the  reasons  we  have  dis- 
cussed, become  a  merchant,  it  is  well  to  note  what  effect  her  ef- 
forts to  engage  in  such  an  enterprise  will  have  upon  her  money 
invested.  She  may  own  separate  property  in  merchandise,  but 
upon  engaging  in  the  business  of  buying  and  selling  it  is,  in  the 
manner  already  shown,  certain  to  become  commingled  with 
goods  not  belonging  to  her.  Being  unable,  then,  to  i>reserve  her 
property  in  such  form  as  that  she  may  always  point  with  cer- 
tainty to  it,  and  the  burden  of  doing  so  being  ever  iipon  h(*r,  she 
loses  it  to  her  husband's  creditors,  and  is  considered  as  a  mere 
creditor  of  her  husband,  firm,  or  concern,  as  the  case  mav  be,  to 
the  extent  of  her  investments.^*  And  she  occupies  no  better 
position  than  other  general  creditors. 

§  146.  Presumptions;  Burden  of  Proof. 

It  will  be  borne  in  mind  that  the  presumption  of  the  com- 
mimity  character  of  property  acquired  by  either  spouse  during 
marriage  is  very  strong,  and  can  only  be  overcome  by  clear  and 
(convincing  proof  that  it  belongs  to  one  or  the  other  of  them,  and 
that  the  burden  of  proving  its  separate  character  is  always  upon 
him  who  asserts  it     Hence,  it  is  not  the  duty  of  creditors  seiz- 

*Tox  V.  Miller,  54  Tex.  16;  Green  ^«Cox  v.  Miller,  54  Tex.  16;  Green 

V.  Ferguson,  62  Tex.  525;  Miller  v.  v.  Ferguson,  62  Tex.  525. 

Marx,  65  Tex.  131;  Heidenlieimer  v.  '=Sinith  v.  Bailey,  66  Tex.  553,  1 

Felker.  1  Tex.  App.  Civ.  Chs.  (White  S.    W.    627;    Middlebrook    Bros.   r. 

&  W.)   §  362 :  Hamilton-BrowTi  Shoe  Zapp,  73    Tex.    29,10    S.    W.    732: 

Co.  V.   Lastingcr    (Tex.  Civ.  App.)  Purdon  v.  Boyd,  82  Tex.  130,  17  S. 

26  S.  W.  924;  Mitchell  v.  Mitchell.  W.  606. 
80  Tex.  101,  15  S.  W.  705;  Middle- 
brook  Bros.  V.  Zapp,  73  Tex.  29,  iO 
S.  W.  732. 


m  148.]  WIFE  AS  A  MERCHANT.  149 

ing  the  stock  found  in  the  possession  of  the  husband  and  wife, 
or  either  of  them,  for  the  husband's  debts,  to  establish  its  com- 
munity character.  He  may  rely  upon  the  l^al  presumption 
to  that  effect,  and  if  the  wife  claims  the  property  she  must  be 
able  to  show  affirmatively  that  she  acquired  it  in  some  way  au- 
thorized by  our  laws.  If  it  has  undergone  changes  and  muta- 
tions, she  must  be  able  to  follow  it  through  all  these,  and  estab- 
lish its  identity.^' 

^'Jones  V.  Epperson,  (59  Tex.  586,  \V.  000;   Ha  mil  ton -Brown  Shoe  Co. 

I  S.  W.  488;  Morris  v.  Hastings,  70  v.  Lastinger  (Tex.  Civ.  App.)  26  S. 

Tex.  26,   7    S.   W.   649;    Claflin  v.  W.  924;   Ratto  v.  HoUand,  2  Tex. 

Pfeiffer,  76  Tex.  469,  13  S.  W.  483;  App.  Civ.  Cas.  (Willson)   §  470. 
Purdom  t.  Boyd,  82  Tex.  130,  17  S. 
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^  150.  Further  of  Fraud;  Her  Renie- 

§  147.  Sale  of  Community  Property  by  Husband;  When. 

A  few  instances   have   arisen   where  children  of  a  deceased 
mother  have  sought  to  recover  of  a  purchaser  their  mother's  one- 
lialf   interest   in   community   property,    conveyed   during  the 
mother's  lifetime  by  the  husband,  upon  the  ground  that  such 
conveyance  was  in  fact  fraudulent  as  to  the  wife,  and  therefore 
void.     The  result  has  been  almost  invariably  a  failure,  not  be- 
cause the  husband  cannot  be  guilty  of  a  fraud  in  conveying  the 
community  property,  but  because  of  the  very  great  disfavor  with 
which  the  law  looks  upon  such  attempts,  and  the  extent  of  the 
beneficent  presumptions  in  favor  of  honesty  and  fairness  upon 
the  part  of  the  husband  in  such  transactions.     As  said  in  a  case 
of  this  character  decided  by  Chief  Justice  Hemphill:^     *'Con- 
troversies  of  this  character  are  painful  in  their  nature,  and  the 
])resumption  must  always  l>e  against  the  child  who  disavows  the 
acts  of  the  author  of  his  life,  and  virtually  or  expressly  charges 
him  with  fraud  and  wrong  in  squandering  and  alienating  prop- 
erty not  his  own,  but  tliat  of  his  children.     ^Honor  thy  father 
and  thy  mother'  is  a  command,  not  only  of  the  Decalogue,  but  of 
nature ;  and  suits  in  which  rights  can  be  claimed  only  through 
the  alleged  turpitude   of   a   parent  are  not  to  be  encouraged." 

^Straniler  v.  Coe,  15  Tex.  211. 
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Similar  instances  have  arisen  where  the  wife  herself  upon  such 
cliarges  has  sought  similar  relief,  and  the  like  presumptions  ob- 
tained.    It  does  not  follow  from  this,  however,  that  the  courts 
will  in  all  cases  refuse,  or  even  hesitate,  to  set  aside  as  void  the 
husband's  conveyance  of  the  community  property  upon  a  proper 
showing  by  those  injured.     If  such  a  transaction  is  intended  to 
be  in  fraud  of  the  wife's  rights,  and  it  actually  has  that  effect, 
the  courts  will  so  declare.     For  the  law  has  generously  given 
him  charge,  control,  and  sole  disposing  power  over  that  estate, 
as  an  aid  to  support  the  matrimony,  and  not  as  an  instrument 
of  oppression,  with   which   to   deprive  the  wife  of  that  which 
rightfully  belongs  to  her.     He  is  a  trustee  for  the  community, 
with  very  great  powers,  but  he  must  not  abuse  them.     In  actions 
of  fraud  generally,  and  between  husband  and  wife  specially,  a 
very  great  latitude  is  allowed  in  ascertaining  the  motives  and 
considerations  prompting  the  parties.     In  an  action  of  the  kind 
under  discussion  it  is  proper  to  admit  evidence  showing  what 
property  the  husband  and  wife  respectively  had  at  the  time  of 
their  marriage,  and  what  property  they  afterwards  acquired,  as 
are  also  the  declarations  of  the  husband  as  to  what  is  conmiunity 
property,  and  also  his  statements  claiming  as  community  prop- 
erty that  belonged  to  the  wife.     They  tend  to  throw  light  upon 
his  conduct  with  reference  to  the  particular  community  prop- 
erty disposed  of.*     His  conveyance   or   disposition  of  the  com- 
munity may  be  a  legal  fraud  upon  her  rights,  though  not  intend- 
ed to  wrong  her.     There  may  be  an  utter  absence  of  intended 
fraud,  yet  the  transaction  be  voidable.     He  has  no  right  to  make 
capricious  gifts  of  such  property,  nor  such  disposition  of  it  as 
tends  to  augment  his  separate  estate  to  the  detriment  of  the  com- 
munity.    Thus,  he  cannot  with  the  community  funds  purchase 
insurance  upon  his  ovm  life  payable  to  his  own  estate  or  to  a 
stranger,  for  such  disposition  of  the  commimity  is  not  within 
the  scope  of  his  authority  as   trustee   for   the  community.     It 
would  be  void  as  to  the  wife.* 

•Smitheal  v.  Smith,  10   Tex.   Civ.  "Martin  v.  Moran,   11   Tex.  Civ. 

App.  446,  31  S.  W.  422.  App.  509,  32  S.  W.  904. 


158  MARRIED   WOMEN.  [cilip.  9. 

§  148.  —  Simtvtcs. 

Article  2544  of  the  statutes  reads:  *'Evenr  gift,  conveyance, 
assignni^^nt,  or  iran-^ter  of.  or  charge  r»p«.»n.  any  estate,  real  or 
personal,  every  suit  commenced,  or  decree,  judgment,  or  execu- 
tion suffered  or  obtained,  and  every  b«>nd  or  other  writing  given 
with  intent  to  delay,  hinder,  or  defraud  creditors,  purchasers^ 
or  other  persons  of  or  from  what  they  are  or  may  be  lawfully 
entitled  to,  shall,  as  to  such  creditors,  purchasers,  or  other  per- 
sons, their  representatives  or  assigns,  be  void.  This  article 
shall  not  affect  the  title  of  a  purchaser  for  valuable  considera- 
tion,— imless  it  appear  that  he  had  notice  of  the  fraudulent  in- 
tent of  his  immediate  grantor,  or  of  the  fraud  rendering  void  the 
title  of  such  grantor."  Under  this  statute  the  wife  has  been 
protected  from  a  fraudulent  conveyance  by  the  husband  to  an- 
other, where  such  conveyance  was  made  in  anticipation  of  a  di- 
vorce and  for  the  purpose  of  depriving  her  of  her  community 
interest  in  the  property  and  the  grantee  had  notice  of  such  fraud- 
ulent purpose.*  The  language  of  the  article  quoted,  "or  other 
persons  of  or  from  what  they  are  or  may  be  lawfully  entitled 
to,"  was  held  to  apply  to  just  such  a  case.  But,  independently 
of  any  statute,  no  court  would  feel  wanting  in  power  to  protect 
the  wife  against  so  flagrant  a  wrong. 

§  149.  Bona  Fide  Purchasers. 

But  before  the  wife  or  those  claiming  under  her  can  avail 
themselves  of  the  fraud  of  the  husband  in  thus  conveying  the 
community  property,  they  must  be  able  to  show  a  participaticm 
in,  or  guilty  knowledge  of,  such  fraud,  upon  the  part  of  the  pur- 
chaser, especially  where  he  pays  value.  Everyone  has  the  right 
to  rely  and  act  upon  the  husband's  usual  authority  to  dispose  of 
the  community  property;  and  none  are  required  to  obtain  the 
wife's  consent  before  purchasing  it.  Xor  can  anyone  presume 
that  the  husband  would  be  guilty  of  a  fraudulent  disposition  of 
the  same.  It  follows,  then,  that  purchasers  in  good  faith  and 
for  value,  from  the  husband,  ought  to  be  protected  in  their  poe- 

*Bieocchi  v.  Casey-Swasey  Co.    91 
Tex.  259,  42  S.  W.  903. 
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session.*  It  is  the  knowledge,  actual  or  constructive,  of  the  pur- 
chaser, that  a  fraud  is  being  perpetrated  upon  the  wife,  that  vi- 
tiates the  transaction. 

§  150.  Fnrtlier  of  Fraud ;  Her  Bemedy. 

It  would  be  impossible  to  say  what  particular  acts  of  the  hus- 
band will  be  fraudulent  as  to  the  wife.  Each  transaction  must 
be  judged,  partly  by  the  motives  prompting  the  conveyance,  and 
partly  by  the  actual  or  probable  results  as  affecting  the  wife's 
interests.  Due  allowance  must  be  made,  however,  for  mistaken 
judgment  of  the  husband  in  the  administration  of  the  commu- 
nity. He  is  not  a  guarantor  to  his  wife  that  all  his  ventures  will 
prove  advantageous.  Loss  may  result  to  her  from  an  honest  ad- 
ministration by  him ;  for  this  he  is  not  responsible  to  anyone. 

In  Stallings  v.  Hullum,  79  Tex.  421,  15  S.  W.  677,  the  hus- 
band represented  to  the  wife  that  he  could  obtain  the  sum  of  $2,- 
500  for  their  property,  which  was  their  homestead,  and  thereby 
induced  her  to  sign  and  acknowledge  the  deed.     This  she  did 
without  reading  the  instrument.     The  recited  consideration  was 
$2,000.     After  the  execution  of  the  instrimient  by  the  wife,  the 
husband  accepted  from  the  purchaser  $1,000  and  delivered  the 
deed  to  him.     The  purchaser  knew  the  wife  was  ignorant  of  the 
real  amount  paid,  and  the  whole  transaction  was  in  furtherance 
of  a  previously  arranged  plan  between  himself  and  the  husband. 
These  facts  were  held  to  be  sufficient  to  avoid  the  deed  in  a  suit 
brought  by  the  wife  for  that  purpose.     Even  though  the  pur- 
chaser  in  that   case   had  been  ignorant  of  the  representations 
made  by  the  husband  to  the  wife,  it  was  said  that  if  he  paid  to 
the  husband  $1,000  less  than  the  consideration  recited  in  the 
deed,  pursuant  to  an  agreement  entered  into  with  him  before  the 
execution  of  the  deed,  he  must  have  known  that  he  was  consum- 
mating a  contract  which  the  wife  had  not  made,  and  which  was 

■Harris  ▼.  Hardeman,  15  Tex.  466;  322,  7  S.  W.  841;  Patty  v.  Middle- 
Edwards  V.  BrcAvn,  68  Tex.  329,  4  S.  ton,  82  Tex.  586,  17  S.  W.  909 ;  Hens- 
W.  380,  5  S.  W.  87 ;  Yancy  v.  Batte,  ley  v.  Lewis,  82  Tex.  595,  17  S.  W. 
48  Tex.  46;  Webb  v.  Burney,  70  Tex,  913. 
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fraadulem   as   to  Iier,   and   necessarilv  could  not  be  enforced^ 
against  ber.* 

In  Kuhn  v.  Foster,  1*>  Tex.  Cir.  App.  465,  41  S.  W.  716,  the- 
husband  reprf-^ented  to  the  wife  that  he  was  borrowing  monej^ 
from  F«>*ter.  and  that  the  papers  which  she  was  called  upon  t<^ 
.-ign,  ojnstitutel  onlv  a  mortgage  upon  their  homestead  whicb. 
4-»>nI«i  never  be  enforeeil  against  her,  and  she  signed  upon  such, 
representations.  The  grantee  in  the  instrument,  which  was  in. 
f«>rm  a  warranty  deeii,  had  no  knowledge  whatever  of  the  bus- 
liand's  statements  to  his  wife,  and  acted  in  good  faith  in  the  mat- 
ter. A  contemporaneous  agreement  was  executed  by  the  parties 
that  the  property  should  be  refold  to  the  husband  and  wife  upon, 
the  pa\-ment  of  a  stipulated  sum  within  a  given  time.  The  wife^ 
joined  by  her  husband,  sued  to  have  the  instnmients  declared  a. 
mortgage  upon  her  homestead,  and  hence  void,  but  did  not  al- 
lure that  the  transaction  was  intended  as  a  -security  for  a  debt. 
It  was  held  that  the  only  issue  was  as  to  the  legal  effect  of  the^ 
papers  mentioned,  and  since  the  grantee  knew  nothing  of  the 
fraudulent  statements  of  the  husl>and  to  the  wife,  that  there  was 
no  question  for  the  jurj',  and  a  directed  verdict  for  the  defend- 
ant proper. 

^  151.  Concerning  Her  Separate  Property. 

The  husband  has  no  j)ower,  under  our  laws,  to  sell  or  other- 
wise dispose  of  the  wife's  separate  property,  except  he  be  au- 
thorized by  her  to  do  so.  Any  disj)osition  of  it  by  him  without 
her  consent  would,  as  to  her,  be  fraudulent  and  void.  It  would 
be  an  abuse  of  his  statutory  trust.  His  unauthorized  indorse- 
ment of  her  promissory  notes  conveys  no  title,  where  the  indorsee 
has  notice  of  her  rights. "^  His  appropriation  to  his  own  use  of 
her  individual  fimd,  renders  his  own,  as  well  as  the  communitv 
estate,  liable  to  her  for  reimbursement.®  Any  act  endangering 
the  corpus  of  her  property  is  in  law  fraudulent,  whether  such  in 

'See  Cole  v.  Bammel,  62  Tex.  108.  'Richard^n  v.  Hutching,  68  Tex. 

"Kempner  v.  Comer,   73   Tex.  196,       81,  3  S.  W.  276. 
11     S.   W.    194:  Linn    v.   Willis,    1 
Pcwey,  Unrcp.  Cas.   (Tex.)    158.  See 
cntc,  I  39. 
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intention  or  not.    It  is  an  attempt  to  exceed  the  authority  con- 
ferred upon  him  by  law. 

i  152.  Ratification  by  Wife. 

It  may  happen  that  the  wife,  by  ratifying  the  act  of  her  hus- 
band, will  preclude  herself  from  pleading  his  fraud.  To  ratify 
upon  a  full  knowledge  of  the  facts  is  to  have  authorized  in  the 
first  place,  so  far  as  her  right  to  avoid  is  concerned.  But  her 
ratification  must  be  a  conscious,  intentional  approval  of  the  hus- 
band's act.  Mere  failure  to  disaffirm  is  not  sufficient  Indeed 
the  courts  have  leaned  very  far  toward  ignoring  her  ratification 
i»f  his  unauthorized  act,  and  permitting  her  to  recover  her  prop- 
erty, even  where  she  has  done  those  things  which  would,  were 
shem/Mr/«,  amount  to  ratification.  Ordinarily,  accepting  the 
purchase  money  of  a  sale  of  her  property  would  preclude  one 
from  recovering  the  property,  yet  she  has  been  permitted  by  a 
return  of  the  purchase  money  to  recover.®  In  an  Arkansas 
ease,^^  where  the  husband,  without  authority,  sold  a  horse  be- 
longing to  the  wife,  and  gave  the  purchaser  an  order  to  the  wife, 
^nd  she,  without  consenting  or  dissenting  to  the  sale,  permitted 
the  horse  to  be  taken  away,  it  was  held  that  she  had  not  ratified 
the  sale  and  could  recover  the  property.  Where,  however,  rati- 
fication is  relied  upon  to  estop  her  from  asserting  her  rights,  it 
should  be  clearly  shown  that  she  knew  her  rights,  knew  the  ex- 
tent of  the  unlawful  act,  and  intended  to  approve  it.^^ 

"Woodward  v.  McXeill,  75  Tex. 
146,  IS  S.  W.  222.     See  ante,  §  42. 

"^Lafargue  v.  Markley,  55  Ark.  423, 
18  S.  W.  542. 

"See  ante,  $  131. 
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i  153.  Wife's  Torts  Generally.  S  155.  Husband's    Torts    Committed 

S  154.  Her  Liability  for  the  Torts  of  against  the  Wife. 

Her  Agents.  §  156.  Wife's  Crimes. 

§  153.  Wife's  Torts  OeneraUy. 

A  married  woman  was  bj  the  common  law  incapable  of  bind- 
ing herself  by  contract,  and  therefore,  like  an  infant,  she  could 
not  be  made  liable  for  a  wrong  in  an  action  for  deceit  or  the  like, 
when  this  would  have  in  substance  amounted  to  making  her  li- 
able on  a  contract.  In  other  cases  of  wrong  she  was  not  under 
anv  disability,  nor  had  she  anv  immunity;  but  she  had  to  sue 
and  be  sued  jointly  with  her  husband,  inasmuch  as  her  prop- 
erty was  the  husband's,  and  the  husband  got  the  benefit  of  a  fa- 
vorable judgment,  and  was  liable  to  the  consequences  of  an  ad- 
verse one.^  While  adopting  a  system  of  marital  laws  very  greatly 
at  variance  with  the  common  law,  we  have  not  altogether  abro- 
gated the  common-law  doctrine  upon  the  subject  of  torts  of  mar- 
ried women.  It  is  said  that  the  common-law  rule,  holding  the 
husband  liable  for  the  wife's  torts,  does  not  rest  entirely  upon 
the  ground  that  he  takes  by  marriage  all  of  her  personal  prop- 
erty, and  that  she  is  presumed  to  have  no  separate  estate.  It 
rests,  perhaps,  mainly  upon  the  supposition  that  her  acts  are  the 
result  of  the  superior  will  and  influence  of  the  husband.  "Owing 
to  the  intimate  relation  between  husband  and  wife,  and  to  the 
nature  of  the  control  given  him  by  law  and  social  usage  over 
her  conduct  and  actions,  it  would  l)e  difficult,  if  not  impossible, 
for  the  courts  to  determine  when  she  had  acted  at  her  own  in- 

'Webb's  Follock,  Torts,  63. 
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>tanco,  and  when  she  was  guided  by  his  dictation.  While  our 
^tatut^s  are  f ranied  with  the  view  of  securing  to  the  wife  her 
v^eparate  property,  and  of  sedulously  protecting  her  with  refer- 
encf?  t/)  it,  against  the  recognized  and  controlling  influence  of  the 
husband  over  her  conduct,  it  would  be  a  stretch  of  judicial  au- 
thority to  hold  that  the  common-law  responsibility  attaching  to 
him  for  the  acts  of  the  wife  is,  by  mere  implication,  abolished."^ 
Xot  only  is  the  husband  liable  for  her  torts,  but  she  is  liable 
hei^olf,  except  where  she  acts  under  the  coercion  of  her  hus- 
band.^ Manv  courts  have  held  that,  since  the  husband  and  wife 
are  in  contemplation  of  law  but  one  person,  the  torts  of  the  wife, 
comniitted  in  the  presence  of  the  husband,  are  presumed  to  be 
inipelled  by  his  marital  power,  and  that  she  is  not  liable  at  all, 
but  that  this  presumption  may  be  overcome  by  proof.*  But  this 
<ioetrine  is  peculiarly  applicable  to  those  stiites  where  the  com- 
inon-law  fiction  of  unity  still  obtains.  With  us  it  is  greatly  re- 
laxed, and  the  reason  that  prompted  such  a  holding  does  not  ex- 
ist to  the  d^ree  that  it  formerly  did. 

Where  the  husband  had  been  compelled  to  pay  a  judgment  re- 
<?overed  against  him  for  the  wife's  tort,  some  question  might  be 
raised  as  to  the  wife's  liability  to  him  for  reimbursement  out  of 
Iier  separate  estate  in  case  she  had  one.     But  when  it  is  remem- 
I)ered  that  the  husband's  liability  for  her  torts  is  based  more  upon 
liis  supposed  authority  over  her  person,  and  consequent  respon- 
sibility for  her  conduct,  than  upon  the  theory  that  her  property 
is  his,  and  that  she  cannot  therefore  respond  to  a  judgment,  it 
is  plain  that  he  would  have  no  such  right,  against  her.     Judg- 
ment is  pemiitted  against  him  because  of  his  supposed  personal 
liability.     He  is  a  joint  tortfeasor,  and  cannot  seek  contribution 
against  anyone,  much  less  his  wife. 

^IcQueen    v.    Fulgham,    27    Tex.  *Nolan  v.  Traber,  49  Md.  460 ;  BaU 

4G3 ;  Zeliff  y.  Jennings,  61  Tex.  458 ;  y.  Bennett,  21  Ind.  427 ;  Kosminsky 

Xicliols  V.  Nichols,  147  Mo.  387,  48  v.  Goldberg,  44  Ark.  401 ;  Baker  v. 

S.  W.  947.  Young,  44  111.  42 ;  Carleton  v.  Hay- 

•Crawford  y.  Doggett,  82  Tex.  139,  woo<l,  49  N.  H.  314 ;  Miller  v.  Sweitz- 

17  S.  W.  929;  Dailey  v.  Houston,  58  er,    22    Mich.    391 ;     Chauviere    v. 

Iklo.  361 ;  Carter  y.  Jackson,  56  X.  H.  Fliege,  6  La.  Ann.  56. 
364 ;  BaU  y.  Bennett,  21  Ind.  427. 
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§  154.  Her  Liability  for  the  Torts  of  Her  Agents. 

For  all  torts  committed  by  a  married  woman  during  cove^ 
ture  in  person,  except  those  committed  by  her  under  coercion  of 
her  husband,  and  such  as  are  connected  with  her  invalid  con- 
tracts,  and  such  as  are  committed  against  her  husband,  she  is 
liable,  as  has  been  seen.  Thus,  she  may  be  sued  for  assault  and 
battery ;  for  slander ;  for  trespass ;  for  conversion ;  for  burning 
property  and  the  like.  But  at  common  law  she  could  not  be 
lield  resiM)nsible  for  the  act  of  another  as  her  agent  because  she 
could  not  contract,  and  hence  could  have  no  agent.  It  is  clear 
that  before  a  person  can  be  held  liable  for  the  act  of  an  agent 
there  must  be  the  relation  of  principal  and  agent,  or  master  and 
senant,  existing  between  them.  This  relation,  too,  must  be  a 
contract  n^lation.  For  the  foundation  of  the  rule,  respondeat 
superior,  is  contract,  express  or  implied,  by  means  of  which  the 
servant  stands  in  the  place  of  the  master,  so  that  in  law  his  act 
is  regarded  as  the  act  of  the  master.  And  where  there  can  be  no 
contract  the  relation  does  not  exist,  and  there  is  no  foundation 
for  the  rule.  So,  it  follows  that  the  wife  is  never  liable  for  the 
act  of  another  save  in  those  cases  where  that  other  is  acting  as 
her  duly  authorized  agent,  in  a  matter  concerning  which  she  is 
authorized  bv  our  law  to  contract  with  him.  Her  liabilitv  is 
now  greater  than  it  was  at  common  law  in  this  respect,  since  now 
there  are  many  things  that  may  be  done  by  her  through  an  agent. 
And  where  she  may  have  an  agent,  and  that  agent  commits  a  tort 
in  the  management  of  her  business,  there  is  nothing  to  prevent 
the  rule  of  respondeat  superior  applying  as  though  she  w^ere  sole. 
Doubtless  it  would  be  required  that  her  contract  with  her  agent 
be  a  personal,  conscious  one,  and  not  the  mere  statutory  control 
and  management  given  to  her  husband  :^  for  as  to  her  this  con- 
trol is  in  no  sense  the  resiilt  of  contract.  His  torts,  or  the  torts 
of  those  under  him,  in  the  management  of  her  business,  unless 
she  has  autlioriz(*d  them  in  some  way,  could  not  fairly  be  at- 
tributed to  her.** 


*Henry  v.  Voltz,  1  Tex.  App.  Civ.  •Collier  v.  Struby,  99  Tenn.  241^ 

Ca8.  (White  &  W.)   §  775.  47  S.  W.  90. 
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§  1S5.  Husband's  Torts  Committed  against  the  Wife. 

The  wife  may  be  the  recipient  of  wrong  the  same  as  though 
she  were  sole,  and  where  that  wrong  is  imposed  upon  her  by  an- 
other than  her  husband,  she  has  her  legal  redress.  But  out  of 
deference  to  the  rules  of  the  cbmmon  law,  for  no  better  reason 
has  been  given,  it  is  not  thought  proper  to  allow  her  an  action 
against  her  husband  for  an  injury  inflicted  upon  her  person  or 
reputation.  He  may  thereby  expose  himself  to  a  criminal  pros- 
ecution if  he  violates  the  penal  law,  but  he  is  not  liable  to  her  in 
a  civil  action  for  damages,^  either  during  nor  after  the  cover- 
ture. In  Nickerson  v.  Nicherson,  65  Tex.  281,  the  court  says 
that  the  rule  denying  the  wife's  right  to  sue  the  husband  for  a 
tort  committed  upon  her  person  has  been  often  said  to  rest  upon 
their  entire  unity :  but  it  would  seem  to  us  to  rest  rather  upon 
grounds  of  public  policy.  This  latter  is  the  only  ground  ten- 
able with  us.  We  deny  their  unity,  and  permit  her  to  sue  when 
her  rights  are  inconsistent  with  her  husband's.  We  even  per- 
mit her  to  sue  her  husband  witli  respect  to  her  property.  Can 
it  be  argued  that  public  policy  is  more  greatly  outraged  by  the 
wife's  suing  her  husband  for  a  brutal  assault  upon  her  person, 
or  malicious  slander  of  her  fair  name,  than  upon  an  ordinary 
debt  or  insigniflcant  conversion  of  her  property  ?  Yet  we  per- 
mit the  latter  and  deny  the  former.  And  the  action  is  placed 
upon  the  grounds  of  public  policy.  It  is  nothing  to  say  that 
^lIch  actions  should  not  be  encouraged ;  neither  should  any  char- 
acter of  suits  between  husband  and  wife  be  encouraged ;  but  out 
of  the  great  necessity  of  the  case  they  are  permitted,  and  even 
specially  authorized.  The  public  sin  is  no  greater  in  one  instance 
than  in  the  other. 

§156.  Wife's  Crimes. 

*'A  married  woman  who  commits  an  offense  by  the  command 
or  persuasion  of  her  husband  shall  not  in  any  ease  be  punished 
bv  death,  but  may  be  imprisoned  for  life,  or  a  term  of  years,  ac- 
cording to  the  nature  and  degree  of  the  crime ;  and  in  cases  not 

'Nirkerson  v.  Nickerson,  05  Tex.  v.  Peters,  42  Iowa,  182;  Libby  v.  Ber- 
281 ;  Cooley,  Torts,  223,  227 ;  Peters       ry,  74  Me.  286. 
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capital  she  shall  receive  only  one  half  the  punishment  to  whie 
she  would  otherwise  be  liable.''® 

With  the  foregoing  limitation,  and  the  further  exception  tha 
she  cannot  be  an  accessory  to  an  offense  committed  bv  her  hus 
band,®  she  is  amenable  to  the  laiv  for  every  infraction  thereof 
as  fully  as  though  she  were  sole,  or  a  man.  She  may  sign  an} 
necessary  recognizance  or  bond,  in  a  proceeding  wherein  she  h 
defendant,  and  she  and  her  property  are  bound  by  it*^  Shi 
may  be  prosecuted  for  an  offense  committed  by  her  against  hei 
husband,  such  as  assault,  assault  and  battery,  and  the  like 
There  are,  however,  some  offenses  which  she  cannot,  because  ol 
her  disability  to  contract,  commit.  She  cannot  be  guilty  of  oui 
statutory  offense  of  disposing  of  mortgaged  property,  where  th( 
property  mortgaged  by  her  is  community' property,  for  she  has 
no  power  to  mortgage  it,  and  her  instrument  would  not  be  the 
'S'alid  subsisting  mortgage"  required  in  a  criminal  prosecution. 
Xor  could  she  mortgage  her  o\vn  property  except  with  the  con- 
sent of  her  husband.^  ^  She  may,  by  aiding  and  abetting  an- 
other to  commit  a  crime,  herself  be  guilty  as  a  principal,  and 
pimished  as  sucli,  or  as  an  accomplice,  according  to  the  facts. 

'P.  C.  art.  3«.  "See  Jone»  v.  State,  31  Tex.  Crim. 

•Ibid.  art.  87.  Rep.  252,  20  S.  W.  578. 

"Code  Crim.  Proc.  art.  312. 
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$157.  At  Common  Law. 

At  common  law  the  will  of  a  married  woman  was  generally 
t  mere  nullity,  because  by  marriage  her  legal  existence  ceased ; 
«he  had  no  separate  disposing  power  either  by  conveyance  or 
will;  she  was  not  sui  juris;  she  was  under  the  power  and  con- 
trol of  her  husband.  Her  inability  to  make  a  will  was  also  part- 
ly due  to  the  fact  that  she  had  nothing  to  dispose  of,  for  by  law 
her  property  became  her  husband's  absolutely.  There  were  ex- 
<»ption8  to  the  rule,  as  where  her  husband  was  civilly  dead, 
and  she  was  in  consequence  acting  as  a  feme  sole;  or  where  she 
made  a  will  under  a  power,  for  in  executing  a  power  she  was  not 
restricted  by  the  disabilities  of  coverture.^ 

§158.  Statutes. 

"Every  person  aged  twenty-one  years  or  upward,  or  who  may 
be  or  may  have  been  lawfully  married,  being  of  sound  mind, 
shall  have  power  to  make  a  last  will  and  testament,  under  the 
rules  and  limitations  prescribed  by  law."^ 

"Every  person  competent  to  make  a  last  will  and  testament 
may  thereby  devise  and  bequeath  all  the  estate,  right,  title,  and 
interest  in  possession,  reversion,  or  remainder,  which  he  has  or 
at  the  time  of  his  death  shall  have  of,  in,  or  to  any  lands,  tene- 
ments, hereditaments,  or  rents  charged  upon  or  issuing  out  of 
them,  or  shall  have  of,  in,  or  to  any  personal  property  whatever, 
subject  to  the  limitations  prescribed  by  law."' 

'Stewart,  Hus.  &  Wife,  343,  344.  •Ibid.  art.  5334. 

*Rev.  Stat.  art.  5333. 
M.  W.— 11.  161 
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*'Aiiy  person  who  is  competent  to  make  a  last  will  and  tosttr 
ment  inider  article  5333  may  dispose  of  his  property  by  a  iiii»:  i 
cupativ(^  will  made  under  the  conditions  and  limitations  hereia^ 
aft^r  prescribed."* 

"The  husband  or  wife  may  by  last  will  and  testament  give  tp  - 
the  survivor  of  the  marriage  the  power  to  keep  his  or  her  sept- 
rate  property  together,  until  each  of  the  several  heirs  shall  h^ 
come  of  lawful  age,  and  to  manage  and  control  the  same  under 
the  provisions  of  law  relating  to  commimity  property,  and  svdi 
other  restrictions  as  may  be  imposed  by  such  will ;  provided,  thft 
.surviving  husband  or  wife  is  the  father  or  mother,  as  the  cna 
may  be,  of  the  minor  heirs ;  and  provided  further,  that  any  chill 
or  heir,  entitled  to  any  part  of  said  property,  shall,  at  any  tiiM 
upon  becoming  of  age,  be  entitled  to  receive  his  distributive  por- 
tion of  said  estate."' 

The  will  is  not  to  be  acknowledged  as  deeds  are.* 

§  169.  Property  That  may  be  Willed. 

Prior  to  the  act  of  July  24,  1856,  the  doctrine  of  forced  heir- 
hliip  applied  in  this  state,  as  borrowed  from  the  Spanish  ani 
Mexican  law,  and  one's  property  was  not  so  freely  passed  Vf 
will.     Only  a  certain  portion  was  thus  dis|)osable ;  one  fourth  of 
the  testator's  estate  not  being  subject  to  his  testamentary  dispo- 
sition.    A  testator  might  deprive  his  descendants  or  ascendants 
of  their  legal  portion  for  just  cause,  such  as  for  having  attempt- 
ed to  kill  him,  and  for  having  accused  him  of  a  crime  punishable 
by  death  and  the  like ;  but  the  causes  had  to  be  distinctly  set  out 
in  the  testamentary  instrument,  and  were  the  well-defined  ex- 
ceptions to  the  rule.''     A  parent  then,  owning  but  a  moiety  of 
the  community,  could,  under   that   law,   dispose   of  but  three 
fourths  of  such  moiety  f  and  any  attempted  disposition  of  the 
remainder  was  inoperative.     The  act  referred  to  in  the  b^ih' 
ning  of  this  section  repealed  the  law  of  forced  heirship,  and  em- 
powered a  testator  to  dispose  of,  by  last  will  and  testament,  all 
his  estate,  right,  title,  and  interest  in  possession,  reversion,  or 

*Ibid.  art.  5338.  ^Schmidt's  Civil  Law,  S  7,  p.  2aL 

4bid.  art.  5350.  •Conn  v.  Davis,  38  Tex.  203. 

•March  v.  Tluyter,  50  Tex.  243. 
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tmnainder,  in  and  to  any  property,  real  or  personal,  as  explained 
[in  article  5334  of  the  statute  quoted  in  the  preceding  section. 
It  this    act    includes   married  women  cannot  be  questioned, 
^f?en  in  the  absence  of  a  judicial  detennination  of  the  matter. 
Tot  we  have  always  recognized  her  right  to  own  a  separate  es- 
tite,  and  enjoy  it  fully,  except  that  during  coverture  her  hus- 
Iwid  has  die  control  and  management  for  her  benefit.     During 
eoverture  slie  cannot  convev  without  her  husband's  consent,  for 
the  reason  that  he  is  entitled  to  the  use  of  her  property  to  aid 
Um  in  supporting  her;  but  upon  her  death  he  no  longer  needs  it 
fc?  such  purpose,  and  the  reason  for  thus  limiting  her  inherent 
power  of  disposition  no  longer  exists.     She  may  then  will  her 
property,  whether  her  husband  consents  or  not.®     It  is  not  the 
rtatntorv  convevance  contemplated  bv  our  statutes  of  convey- 
inces.     Not  only  may  she  will  her  separate  estate,  but  her  inter- 
est in  the  commimity  is  of  such  a  character  and  extent  that  she 
may  also  will  it     She  owns,  subject   to   the   legal  charges  for 
debts  and  the  like,  one  half  of  that  estate,  and  may  to  that  ex- 
tent dispose  whether  her  husband  consent  or  not.     But  it  has 
ie?er  been  thought  that  either  spouse  could  by  his  last  will  and 
testament  affect  the  surviving  spouse's  interest  in  that  estate. 
The  early  Spanish  law  positively  forbade  it.^^     It  is  only  to  the 
eitent  of  his  or  her  interest  that  the  community  may  be  disposed 
of  by  will  of  a  deceased  spouse.** 

The  right  of  the  owner  to  dispose  of  his  property  by  will  is 
expressly  stated  to  be  "subject  to  the  limitations  prescribed  by 
law,*'  and  with  reference  to  the  homestead  there  are  numerous 
limitations  prescribed, — constitutional  as  well  as  statutory. 
The  right  to  dispose  of  the  homestead  has  been  the  subject  of 
▼cry  careful  consideration  by  our  courts.  The  Constitution 
provides  that  the  homestead  shall  descend  and  vest  in  like  man- 
ner as  other  real  property  of  the  deceased,  but  shall  not  be  par- 
titioned among  the  heirs  of  the  deceased  during  the  lifetime  of 
the  surviving  husband  or  wife,  or  so  long  as  the  survivor  may 

"Engleman  v.  Deal,   14  Tex.  Civ.  Mitchell  v.  Mitchell,  80  Tex.  101,  15 

App.  i,  37  S.  W.  652.  S.  W.  705 ;  Mealy  v.  Lipp,  16  Tex. 

'niioinpson  V.  Cragg,  24  Tex.  602.  Civ.  App.  163,  40  S.  W.  824,  S.  C.  91 

"Brown  ▼.  Pridgen,  56  Tex.  124;  Tex.  182,  42  S.  W.  544. 
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elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long  as  the 
guardian  of  the  minor  children  of  the  deceased  may  be  permit- 
ted, under  the  order  of  the  proper  court,  to  use  and  occupy  the 
same.^^  While  the  section  specifically  mentions  only  heirs,  it 
is  held  to  apply  to  devisees  with  equal  force,  since  their  rights 
can  be  no  greater  than  those  of  heirs.  As  said  in  Hall  v.  Fields, 
81  Tex.  553,  17  S.  W.  82,  it  is  not  the  policy  of  our  law  to  make 
anv  distinction  in  favor  of  one  who  takes  land  by  devise  as 
against  one  who  takes  as  an  heir.  Both  take  subject  to  the 
rights  of  creditors,  and  all  are  subject  to  the  rights  of  homestead 
of  the  survivor  and  minor  children.  The  devisee  may  take  the 
fee  in  the  homestead,  but  it  is  subject  to  the  right  of  the  sunavor 
and  the  minor  children  through  their  guardian,  to  occupy  the 
same  as  a  homestead.^^  This  is  also  the  rule  where  the  wife  dies 
leaving  separate  property  which  was  homestead  of  herself  and 
husband.  He  will  have  the  right  to  occupy  so  long  as  he  may 
think  proper,  and  the  rights  of  the  devisee  are  subordinate  there- 
to.^* In  case  of  the  death  of  the  husband,  there  is  what  mav  be 
denominated  a  "probate  homestead,"  or  such  as  is  set  apart  to 
the  widow  and  minor  children  of  the  deceased  by  the  probate 
court.  This  is  a  peculiar  homestead  right  not  given  to  the  hus- 
band nor  to  the  children  in  case  of  the  wife's  death,  and  is  not 
a  right  by  descent  at  all.  If  the  deceased  husband's  estate 
proves  to  be  insolvent,  by  statute,  the  title  of  the  widow  and  chil- 
dren becomes  absolute, — that  is,  they  take  the  fee;  hence  under 
such  circtmistances  there  can  be  no  such  thing  as  a  devise  of  the 
homestead.  ^^  The  devise  would  only  be  operative  where  the  es- 
tat/C  was  solvent  and  the  widow  and  children  no  longer  occupied 
the  homestead. 

§  160.  Construction;  Illustrations;  Cases. 

There  can  probably  be  little  excuse  or  necessity  for  entering 
into  any  discussion  whatever  of  the  rules  of  the  construction  of 
wills,  as  that  belongs  more  especially  to  the  works  upon  that  sub- 

'=CoTist.  art.  16,  §  52.  »Haby  v.  Fuos    (Tex.  Cir.  App.) 

"McAllister  v.  Godbold  (Tex.  Civ.      25  S.  W.  1121.     See  also  post,  I  373. 

App.)  29  S.  W.  417. 

"Roed  V.  Talley,  13  Tex.  Civ.  App. 

286,  35  S.  W.  805. 
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ject    So,  the  only  purpose  here  is  to  notice  a  few  of  the  adjudi- 
cated cases  of  married  persons'  wills,  and  see  with  what  limita- 
tions, if  any,  the  rules  usually  applicable  to  wills  are  applied  to 
them.  And  first,  a  rule  that  is  somewhat,  though  not  altogether, 
peculiarly  applicable  to  the  will  of  a  married  person,  is  this :    In 
the  absence  of  a  clear  iutention  to  the  contrary,  a  testator  who  de- 
vises the  community  property  is  presumed  to  intend  only  his 
portion  or  interest  in  such  property.^*     If  the  language  used  is 
at  all  susceptible  of  that  construction  it  ought  to  be  held  that  the 
testator  meant  only  to  dispose  of  his  own,  and  not  to  interfere 
with  the  other  spouse's  interest  in  the  community. ^^     Such  ex- 
pressions as  "all  my  property,  real,  personal,  and  mixed,"^®  "my 
interest  in,"^®  "all  my  right  and  title,''  and  the  like,  ought  to 
be  so  construed,  in  the  absence  of  other  expressions  making  clear 
the  intention  to  include  all.^^ 

An  insurance  policy  upon  the  husband's  life,  payable  upon  his 
death  to  his  wife,  "her  executors,  administrators,  or  assigns," 
being  her  separate  property,  will  not  pass  to  the  husband  upon 
the  wife's  death,  under  the  provision  of  her  will  bequeathing  to 
him  all  her  "interest  in"  the  community  property.  It  is  the 
wife's  separate  property,  and  the  husband,  no  other  disposition 
being  made  of  it  by  the  wife,  takes  according  to  the  laws  of  de- 
scent and  distribution, — that  is,  one  third.^^ 

A  bequest  by  the  husband  to  the  wife  in  words,  "I  give  to  my 
wife,  to  control  and  use  as  she  may  see  proper,  in  every  respect 
her  o>vn,"  of  certain  lands, — passed  the  fee  to  her  absolutely, 
notwithstanding  the  absence  of  those  words  usually  necessary  at 
common  law  to  pass  the  estate  in  fee  simple,  in  view  of  article 
627  of  the  Revised  Statutes,  which  is :  "Every  estate  in  lands 
which  shall  hereafter  be  granted,  conveyed,  or  devised  to  one, 
although  other  words  heretofore  necessary  at  common  law  to 
transfer  an  estate  in  fee  simple  be  not  added,  shall  be  deemed 

5*Ctchum>ii  t.  Dwyer,   9  Tex.   Civ.  "Crosson  v.   Dwyer,   9   Tex.   Civ. 

App.  482,  30  S.  W.  929.       ,  App.  482,  30  S.  W.  929. 

'•Smith  V.  Butler,  85  Tex.  126,  19  ^•Moss  v.  Helsley,  60  Tex.  426. 

8.  W.  1083 ;  Sutton  v.  Harvey  (Tex.  '^ibony  v.  Hutcheson,  20  Tex.  Civ. 

Civ.  App.)   57  S.  W.  879;  Clark  v.  App.  581,  50  S.  W.  648. 

Caltron   (Tex,  Civ.  App.)   56  S.  W.  -»Evans  v.  Opperman,  76  Tex.  293, 

W.  13  S.  W.  312. 
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a  fee  simple,  if  a  less  estate  be  not  limited  by  express  words,  or 
do  not  appear  to  have  been  granted,  conveyed,  or  devised  by  con- 
stniction  or  operation  of  law/'^^ 

Again,  the  rule  is  almost  universal  that  the  intention  of  the 
testator,  when  ascertained,  will  govern  in  the  matter   of   con- 
struction; and  that  if  one  section  of  the  instrument  be  doubtful 
or  ambiguous,  the  entire  context  of  the  testament  will  be  looked 
to  to  ascertain  that  intention.^^     To  illustrate:    A  testator  evi- 
dencing his  intention  to  dispose  of  his  property  share  and  share 
alike  between  his  wife  and  daughter,  and  setting  out  by  descrip- 
tions the  part  to  each,  the  title  to  that  part  set  aside  to  one  fail- 
ing, the  court  considered  that  the  intention  of  the  testator  that 
his  wife  and  daughter  should  share  equally  in  his  estate  should 
not  be  frustrated,  and  the  loss  should  fall  upon  the  estate,  and 
not  the  individual.-^ 

A  bequest  to  the  wife  of  an  estate,  '*to  be  kept  together  during 
her  natural  life"  to  support  herself  and  children,  and  to  be  di- 
vided among  them  upon  reaching  their  majority  or  marriage  as 
she  might  think  proper,  and  authorizing  her  "to  sell,  alien,  or 
convey  any  portion  of  the  same,"  whenever   she    might   think 
proper ;  and  finally,  that  she  might  by  will  make  final  disposition 
of  whatever  remained  thereof  at  her  death,  but,  should  she  fail 
to  do  so,  that  then  the  residue  was  to  be  divided  equally  among 
the  children, — conferred  upon  her  only  a  life  estate.     A  power 
was  conferred,  limitless  in  extent,  but  which,  if  not  exercised  as 
directed,  availed  nothing,  as  the  husband's  will  directed  how  the 
remainder  should  go.^^     And  under  an  absolute  power  to  alien- 
ate by  deed  or  will,  although  the  estate  bestowed  be  only  a  life 
estate,  with  remainder  over,  the  devisee  may  alienate  in  obedi- 
ence to  the  power,  notwithstanding  it  be  done  for  the  express 
purpose  of  defrauding  her  creditors  f^  but  not  if  to  defraud  the 
residuary  legatees  or  devisees.^^ 

A  bequest  by  one  spouse  to  the  other  of  his  property  for  life, 

-^Tay  V.  San  Antonio  &  A.  P.  Town  =Weir  v.  Smith,  62  Tex.  1. 

Site  Co.  83  Tex.  502,  18  S.  W.  959.  »Hanna  v.  Ladewig,  73  Tex.  37,  11 

^Cleveland  v.  Cleveland,   89  Tex.  S.  W.  133. 

445,  35  S.  W.  145.  =^Gibony  v.  Hutcheson,  20  Tex.  Civ. 

"Lake  V.  Copcland,  82  Tex.  464,  17  App.  581,  50  S.  W.  648. 
S.  W.  780. 
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with  remainder  over,  that  is  void,  without  making  further  dis- 
position of  the  remainder,  is  as  though  decedent  had  died  intes- 
tate as  to  such  remainder,  and  it  would  descend  as  other  prop- 
erty ;  and  the  husband  or  wife  taking  the  life  estate  under  the 
will  would  be  entitled  to  his  or  her  distributive  share.^^ 

"Our  children,"  in  a  testamentary  instrument  bequeathing  to 
a  man's  wife  and  children,  would  ordinarilv  mean  the  common 
children  of  the  testator  and  his  wife,  unless  from  other  language 
used  it  was  evident  that  it  was  meant  to  include  others.^® 

While  the  word  "children,"  as  used  in  our  statute  of  wills,  in- 
cludes descendants  of  whatever  degree  they  may  be,  it  being  un- 
derstood they  are  only  counted  for  the  child  they  represent.'^ 
And  the  words  "mv  children"  mean  all  the  children  of  the  tes- 
tator,  whether  by  his  present  or  a  fonner  wife.^* 

The  husband's  will  directing  that  the  community  property 
shall  go  according  to  law,  except  that  a  sister  should  be  excluded, 
where  under  the  law  the  husband  dying  intestate  the  widow 
would  take  all,  does  not  evidence  an  intention  upon  his  part  to 
divert  his  portion  of  the  community  from  his  wife,  and  give  it 
to  brothers  and  sisters  not  named.^^ 

§  161.  Husband  and  Wife's  Joint  Will. 

Instances  have  arisen  where  the  husband  and  wife  have  joint- 
ly executed  a  will  making  mutual  bequests  to  each  other  and 
common   bequests   concerning  heirs  or  devisees.     Such  wills 
have  occasioned  great  contrariety  of  opinion  generally,  but  our 
courts  have  recognized  their  right  to  probate,  upon  the  death  of 
one  of  the  testators,  as  his  will.'^  From  the  very  nature  of  wills, 
such  an  instrument  cannot  operate  as  the  joint  or  mutual  will  of 
the  parties  while  one  of  them  survives.  In  some  of  the  authorities 
it  is  intimated  that  the  wife  may  be  a  party  to  an  agreement  to 
make  mutual  wills,  but  that  to  be  binding  upon  her  such  agree- 

=*Philleo  r.  HoUiday,  24  Tex.  38;  "McCown  v.  Owens,  15  Tex.  Civ. 

Mosi*  V.  Helsley,  00  Tex.  426.  App.  346,  40  S.  W.  336. 

*Cros8on   v.   Dwyer,   9   Tex.   Civ.  ''Wyche    v.    Clapp,  43    Tex.    543; 

App.  482,  30  S.  W.  929.  March  v.  Huyter,  50  Tex.  243. 

^Jlev.  SUt.  art.  5346. 

""Carroll  v.  Carroll,  20  Tex.  732; 
Her.  Prob.  Guide,  §  734. 
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liient  mtii:  be  execnted  in  the  manner  prescribed  by  law  for  the 
♦execution  of  her  contracts.  But,  say^  the  ci:»urt  in  Wythe  t. 
Clapp,  43  Tex.  543 :  "Be  this,  however,  as  it  may,  it  has  been 
held  in  no  case  which  has  ojme  under  our  observation,  and  could 
not  in  sound  principle  be  so  held,  as  we  think,  that  the  mere  exe- 
•nition  of  an  instrument  in  the  form  of  a  joint  will  can  be  given 
bv  construction  the  effect  of  a  contract  or  a^rreement  to  make 
mutual  vdlls  which  will  authorize  a  court  of  equity  to  fasten  a 
trust  upon  the  e&tate  of  the  defaulting  party,  mnch  lees  to  war- 
rant its  dealing  with  the  survivor  as  a  debtor  previous  to  his 
death,  for  his  half  of  a  legacy  so  bequeathed." 

.;$  162.  Husband's  Will;  ElectioB  by  Wife. 

While  the  husband  cannot  devise  the  oommimity  property 
'ontrary  to  the  wife's  wishes,  nevertheless,  if  he  attempt  to  do 
•o,  and  the  wife  reor^izes  such  disposition  by  accepting,  under 
such  will  as  devisee,  rights  she  would  otherwise  not  be  entitled 
to,^*  she  is  precluded  from  disputing  the  validity  of  the  disposi- 
tion of  her  pnjperty.  When  under  the  terms  of  the  will  to  ac- 
cept would  be  inconsistent  with  her  legal  rights,  she  is  put  upon 
her  election  to  take  under  the  will  or  to  claim  as  a  wife  under  the 
law.^^  She  will  be  held  to  have  so  elected  where,  upon  a  full 
knowledge  of  all  the  facts,  she  accepts  under  the  will  rights  that 
are  n<»t  conferred  upc»n  her  by  the  law  of  descent  of  such  prop- 
erty, and  where  to  then  repudiate  it,  and  assert  her  l^al  rights, 
would  be  at  variance  with  the  will.^®  But  to  accept  property 
from  an  estate  which  she  was  entitled  to  imder  the  law,  and 
which  was  not  disposed  of  by  the  will,  cannot  constitute  an  elec- 
tion, nor  will  her  recognition  of  the  executor  of  the  will  have 
that  effect ;  these  things  do  not  result  in  injury  to  other  lega- 
tees.^'    To  receive  property  to  which  she  is  entitled  under  the 

»*Mc-riary  v.  Duckworth  ( Tex.  Civ.  v.  Butler,  85  Tex.  126,  19  S.  W.  1083 : 

App.)   :u   S.  W.  317:  Loe  v.  McFar-  Chaoe  v.  Gregg,  88  Tex.  552.  32  S. 

land,  19  Tex.  Civ.  App.  292,  46  S.  W.  W.  520:  Martin  v.  Moran,   11   Tex. 

2«1.  Civ.  App.  509,  32  S.  W.  904:  (Jilwny 

^Ro^'ers  v.  Trevathan,  67  Tex.  406,  v.  Ilutcheson,  20  Tex.  Civ.  App.  581, 

3  S.  \V.  509.  50  S.  W.  648. 

^ Wells    V.    Petree,    39   Tex.    420;  '"Pi yor  v.  Pendleton,  92  Tex.  384, 

MosB  V.  llelHlcy,  60  Tex.  426;  Smith  47  S.  W.  706,  49  S.  W.  212. 
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law  of  descent,  even  though  the  will  also  directs  that  it  go  to 
her,  is  not  necessarily  an  election  to  receive  under  the  will.*®  It 
may  be  an  election  to  repudiate  and  take  as  heir. 

§  163.  How  Bevoked. 

'*No  will  in  writing  made  in  conformity  with  the  preceding 
articles,  nor  any  clause  thereof  or  devise  therein,  shall  be  re- 
voked except  by  a  subsequent  will,  codicil,  or  declaration,  in 
writing,  executed  with  like  formalities,  or  by  the  testator  de- 
stropng,  canceling,  or  obliterating  tlie  same,  or  causing  it  to 
be  (lone  in  his  presence.^®"  If  a  last  will  and  testament  was 
made  when  the  testator  had  no  child  living,  and  wherein  any 
child  he  may  afterward  have  is  not  provided  for  or  mentioned, 
and  at  his  death  he  leaves  a  child,  or  if  the  wife  survives  and  is 
enceinte  of  a  child  which  shall  be  born,  such  will  is  declared 
void,  unless  such  afterborn  child  dies  \vithout  having  been  mar- 
ried and  before  attaining  the  age  of  twenty-one  years.*®  This, 
is  the  only  contingency  upon  which  a  will  is  revoked  upon  the 
birth  of  children  to  the  testator.  The  statutes  providing  a 
means  of  revoking,  and  also  making  provision  for  children  bom 
after  the  making  of  the  will,  excludes  the  common-law  idea  that 
by  marriage  and  birth  of  issue  the  will  is  by  implication  of  law 
revoked.**  The  revocation  must  be  in  one  of  the  ways  pointed 
out  by  statute,  or  by  the  contingency  above  mentioned. 

Where  the  husband  makes  deed  to  the  wife,  which  is  "not  to 
take  effect"  till  after  his  death,  the  instrument  is  testamentary, 
rather  than  a  conveyance,  and  the  husband's  revocation  thereof 
is  evidenced  by  his  subsequently  deeding  it  to  another.** 

•Compare  ante,  §  137.  **De  Bajligethy  v.  Johnson   (Tex. 

"Rev.  Stat.  art.  5337.  Civ.  App.)  56  S.  W.  96.     See  Phil- 

••Ibid.  art.  5345.  lips  v.  Phillips  (Tex.  Civ.  App.)  57 

^'Morgan   v.   Davenport,  CO   Tex.      S.  W.  59. 
2:)0. 
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i  IM.  KArried  Women's  Power  to  Act  as  Onardiani. 

The  law  nowhere  iii«.-apaeitares  a  married  woinan^  either  ex- 
prr-5:*ly  «>r  implie»ilv.  tn>m  acting  in  the  capacity  of  guardian.^ 
^>n  rhe  o>nrrary.  in  many  in-tances  she  is  sj^ecially  given  the 
pr^  ferenct  of  the  gnaDiian^hip  ••f  certain  individuals,  as  her  in- 
-an»-  hii^bani  or  child  or  children  of  a  former  marriage.  The 
nariire  Mt  these  statutes  is  such  that  it  does  not  import  an  inten- 
tion fi.  liiiiir  her  right  t«>  act  to  th«>se  particular  cases  mentioned. 
She  may  d«»  ail  thinirs  necessary  to  a  proper  discharge  of  the 
dnfie-  of  her  omt.-^  irresptvtive  of  her  coverture.  She  may, 
jointly  with  her  husband,  or  without  him  if  he  be  absent  from 
the  -tate  or  refuse  to  join  her,  execute  such  bond  as  guardian  as 
the  law  refjuires,  and  acknowledge  the  same  before  any  officer 
authorize<l  hy  law  to  take  acknowledgments  of  married  women 
to  written  instruments;  and  such  bond  will  bind  her  separate 
er»tate  as  though  she  were  unmarried.  It  will  not  bind  her  hus- 
ban<l  a-  surety,  however,  unless  he  sign  and  be  approved  as  such. 
And  the  fact  that  she  is  less  than  twenty-one  years  of  age  will 
ren<lrT  it  none  the  less  valid,  for  by  marriage  she  becomes  of 
age.^  She  may  act  as  guardian  for  the  person  or  estate  of  an- 
r>ther,  and  her  j>ow(»rs  and  duties  are  the  same  as  those  pre- 
ftcrilK'^l  hy  general  law. 

•llfv.  Stat.  art.  2585.  "Ibid.  arts.  2604,  2605, 
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^  165.  —  of  the  Persons  and  Estates  of  Minor  Children. 

Where  the  })a  rents  of  a  minor  live  together,  the  father  is  the 
natural  guardian  of  the  persons  of  the  minor  children  by  the  mar- 
riage, and  is  entitled  to  be  appointed  guardian  of  their  estates. 
Where  they  do  not  live  together,  their  rights  are  equal,  and  the 
guardianship  will  be  assigned  to  one  or  the  other  according  to 
the  circumstances  of  each  case,  taking  into  consideration  the  in- 
terest of  the  children  alone.* 


166.  Of  Insane  or  Habitual  Drnnkard,  Husband  or  Wife. 

When  the  court  determines  that  a  person  is  of  unsound  mind, 
or  an  habitual  drunkard,  the  appointment  of  a  guardian  of  his 
person  and  estate  is  proper,  and  if  such  person  be  married,  the 
wife  of  husband,  if  not  disqualified,  is  entitled  to  the  guardian- 
ship in  preference  to  all  other  persons.** 

When  from  any  cause  the  estate  of  such  person  is  without  a 
gtiardian,  and  liable  to  injury  or  waste,  "the  county  judge  shall, 
upon  application,  or  without  application,  either  in  term  time 
or  in  vacation,  appoint  some  suitable  person  to  take  charge  of 
such  estate,  as  receiver,  until  a  guardian  can  be  regularly   ap- 
IM)inted,  and  shall  make  such  other  orders  as  may  be  necessary 
for  the  preservation  of  such  estate.     Such  appointment  and  or- 
ders shall  be  recorded  in  the  minutes   of   the   court,  and  shall 
specify  the  duties  and  powers  of  such  receiver,  and  the  provi- 
sions of  the  law  governing  in  the  case  of  a  temporary  adminis- 
tration upon  the  estate  of  a  decedent   shall  govern  in  the  case 
of  a  receiver  appointed  under  this  article,  so  far  as  the  same  are 
applicable.     If,  during  the  pendency  of  such  receivership,  the 
wants  of  such  minor,  person  of  imsound  mind,  or  habitual  drunk- 
ard, should  require  the  use  of  the  means  of  such  estate  for  their 
subsistence,  clothing,  or  education,  the  county  judge  is  hereby 
authorized,  and  it  shall  be  his  duty,  upon  application  or  with- 
out application,  either  in  term  time  or  in  vacation,  to  appropri- 
ate by  an  order  entered  upon  the  minutes  of  his  court,  out  of 
the  effects  of  such  estate,  an  amount  sufficient  for  such  purpose, 
said  amount  to  be  paid  by  such  receiver  upon  such  claims  for 
the  subsistence,  clothing,  or  education  as  may   have   been   pre- 

•Ibid.  arta.  2576,  2576.  *Ibid.  arts.  2583,  2744. 
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stnted  to  such  connry  jn«ige,  and  appn^ved,  and  by  him  ordered 
to  be  paid.  If  at  any  time  the  receiver  shall  have  on  hand  any 
money  belonging  to  snch  estate  beyond  what  may  be  necessary 
for  the  present  necessities  of  the  beneficiary  of  said  estate  and 
the  current  expense*  thereof,  he  may,  tmder  the  direction  of  the 
oc'unty  judge,  loan  said  money  for  such  length  of  time  as  said 
cc»nnty  judge  may  direct,  for  the  highest  legal  rate  of  interest 
that  can  be  obtaineii  rherefor.  in  the  manner  and  upon  the  se- 
curity and  terms  pn.>videil  in  article  2«>40,  chapter  9,  title  51,  of 
said  Reviseii  Civil  Statutes."' 

Wh^n  inf'>rmation  is  given  the  county  judge  that  any  pers^.^n 
of  the  counrv  is  of  unsound  mind,  or  is  an  habitual  drunkard, 
and  is  without  a  guanlian,  he  will,  if  satisfied  that  there  is  good 
«.*ause  for  the  exen^ise  of  his  jurisdiction,  have  such  person 
brought  before  him  to  determine  whether  or  not  he  be  of  un- 
sound mind  or  an  habitual  drunkard,  and  if  so,  will  proceed  im- 
m«=^iiately  to  appoint  the  guardian  of  his  person  and  estate,* 
and  make  orders  for  the  support  of  his  family  and  education  of 
his  children  when  necessarv.* 

§  167.  Support  and  llftiiiteiiaacc  of  Ward. 

The  husband  or  wife  of  one  adjudged  to  be  of  unsound  mind, 
or  an  habitual  drunkard,  is  liable  for  the  maintenance  and  the 
expenses  anending  his  confinement,  where  such  ward  has  no  es- 
tate of  his  own.* 

Tlie  parent's  appointment  as  guardian  of  the  estate  of  his 
minor  child  does  not  relieve  him  of  the  duty  of  supporting  such 
child  so  as  to  authorize  him  to  charge  such  minor's  estate  there- 
for.* 

Ibi.l.  nrt.  2.305.  *neT.  Stat.  arts.  2748,  2749. 

n.id.  art-.  -JTns.  2740.  \M«w>r«*  v.  Moore  (Tex.  Civ.  App.V 

•Fhi.l.  art.  2743.     Compare  anU,  §$  31  S.  W.  532. 
lo3,  1U4. 
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§  168.  Spanish  Civil  Law. 

The  Spanish  civil  law,  from  which  in  a  large  d^ree  1 
sprung  our  conxniunity  system,  recognized  marriage  as  a  s] 
cies  of  partnership  between  the  husband  and  wife  with  resp 
to  the  commimity  property,  in  which  each  owned  an  equal  shi 
or  interest,  but  which  property  was  committal  to  the  care  a 
management  of  the  husband.  His  control  was  for  the  co 
muuity,  and  any  attempted  disposition  with  intent  to  defa 
the  wife  or  prejudice  her  interests  was  void.  To  this  estate  1 
longed  all  the  property  acquired  by  the  spouses  by  their  lab 
industry,  office,  or  profession,  the  income  of  their  individi 
j)n»perty,  and  the  gains  from  their  money,  although  the  capi 
remained  the  separate  property  of  its  owner.  The  presumpti 
was  in  favor  of  the  community,  although  either  spouse  mij 
pn»ve  the  separate  character  of  the  property.^  The  aoqui 
tions,  after  marriage,  except  that  acquired  by  gratuitous  tit 
such  as  by  inheritance  or  donation,  and  except  that  taken  in  < 
change  for  other  property  belonging  to  one  of  the  spouses, 
came  a  part  of  the  ganancial  goods,  whether  the  same  was  tai 
in  the  name  of  the  husband  or  the  wife.^  This  included  1 
fruits,  rents,  etc'  The  community  of  goods  ceased  in  sevei 
ways,  as  by  death  of  one  of  the  spouses,  divorce,  confiscation 
the  gooils  <^»f  one,  and  by  the  renimciation  of  the  ganancial  goc 
by  the  wife.  She  might  thus  renounce  the  community  befo 
durinir,  or  after  the  dissolution  of  the  marriage.*  The  de« 
of  the  wife  entitled  the  surviving  husband  to  a  free  right  to  t 
use  an<l  disposition  of  one  half  of  the  commimity  gains,  withe 
any  liability  to  their  children  for  any  part  thereof,  provid 
\w  <li(l  not  deprive  them  of  their  portion.*^  The  wife  lost  l 
inatrini(>nial  gains  in  the  following  cases:  When  she  had  be 
guilty  of  adultery :  when  she  had  abandoned  her  husband  wil 
out  his  consent ;  and  when  she  had  joined  some  religious  « 
and  therein   married   or   committed   adultery.*     So,   also,  t 

-Schiuidt's  Civil  I^w.  arts.  43  et  Tex.  626:  Yates  v.  Houston,  3  T 

«<  V  483  :  Parker  v.  Chance,  11  Tex.  51 

-CIopiKT  V.  Sn;;e.  14  Tex.  Civ.  App.  *Sohniidt'8  Civil  Law,  arts.  56 

200.  37  S.  \V.  303.  acq. 

=Scott  V.  Maynanl.  Dallam  (Tex.)  'Ibid.  art.  67. 

-648;   Cartwright  v.  CartMnright,   18  'Ibid,  art,  68. 
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widow  forfeited  her  share  of  such  gains  by  leading  a  dissolute 

i  169.  Act  of  1840. 

By  the  act  of  1840,  commonly  known  as  the  act  adopting  the 
common  law  in  this  state,  then  a  republic,  the  marital  rights 
were  more  clearly  defined.  Hitherto  they  had  been  adminis- 
tered according  to  the  usages  of  the  civil  law  in  so  far  as  those 
usages  were  applicable  to  our  changed  conditions.  With  refer- 
ence to  what  shall  compose  the  community,  that  act  provided : 
"That  all  property  which  the  husband  or  wife  may  bring  into 
the  marriage,  except  land  and  slaves  and  the  wife's  parapherna- 
lia, and  all  the  property  acquired  during  the  marriage,  except 
such  land  or  slaves,  or  their  increase,  as  may  be  acquired  by 
either  party  by  gift,  devise,  or  descent,  and  except,  also,  the 
wife's  paraphernalia,  acquired  as  aforesaid,  and  during  the  time 
aforesaid,  shall  be  the  common  property  of  the  husband  and 
wife,  and,  during  the  coverture,  may  be  sold  or  otherwise  dis- 
posed of  by  the  husband  only."®  The  rights  of  the  community 
were  greater  under  this  act  than  ever  before  or  since.  Prior  to 
its  enactment,  and  ever  since  it%  repeal  in  1848,  the  property 
owned  by  either  spouse  before  marriage,  as  also  that  acquired 
<lnring  marriage  by  gift,  devise,  or  descent,  was  a  part  of  the 
separate  estate.*  Under  that  law  the  personal  property  of  the 
wife  brought  into  the  marriage,  and  its  increase,  became  com- 
munity ;  ^®  only  the  increase  of  her  slaves  among  the  acquisitions 
during  marriage  remained  her  separate  property.^^ 

§  170.  Act  of  1848 ;  Present  Statutes. 

By  the  act  of  March  13,  1848,  a  great  change  was  made  in  the 
law  with  reference  to  the  community  property.  It  omitted  from 
its  provisions  certain  property  mentioned  in  the  act  of  1840, 
viz.,  the  property  which  the  husband  or  wife  might  bring  into 

Ibid.  art.  69.  ^"Portis  v.  Parker,  22  Tex.  699; 

M'aschars  Dig.  art.  4641,  n.  1048,  Batenian  v.  Bateman,  25  Tex.  270. 

I  4 :  Say.  Ear.  L.  of  Tex.  art  707,  §  "Cartwright    v.    Cartwright,     18 

4.  Tex.  626. 

*Fiit8  V.  Fitts,  14  Teat.  443. 
M.  W.— 12. 
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the  marriage:  and  read  as  follows:  "All  property  acquired  by 
either  husband  ur  wife  during  the  marriage,  except  that  which 
is  acquired  in  the  manner  specified  in  the  sec<>nd  section  of  thia 
act,  shall  be  deemed  the  common  property  of  the  huslmnd  and 
wife,  and  during  the  coverture  may  be  disposed  of  by  the  hus- 
band only."'  The  section  2  referred  to  defined  the  separate 
property  of  the  spouses  to  be  all  property,  both  real  and  i>er- 
nmal,  owned  or  clauned  by  them  before  marriage,  and  that  ac- 
<[uired  afterwards  by  gift,  devise,  or  descent,  as,  also,  the  in- 
crease of  all  lands  or  slaves  thus  acquired.  And  the  act  as  mod- 
ified by  subsetjuent  codifiers  is  our  present  statute  upon  the 
<juestion,  and  is  as  follows:  "All  property  acquired  by  either 
husband  or  wife  during  the  marriage,  except  that  which  is  ac- 
quired by  gift,  devise,  or  descent,  shall  be  deemed  the  common 
j)roperty  of  the  husband  and  wife,  and  during  the  coverture 
may  be  disposed  of  by  the  husband  only/'^^ 

^  171.  Nature  of  Wife's  Interest. 

It  is  the  cherished  policy  of  our  laws  to  regard  the  married 
\mion  as  a  species  of  partnership  in  which  each  partner  may  own 
a  separate  or  individual  estate,  and  at  the  same  time  share  equal- 
ly in  the  common  gains  or  acquisitions.  It  clearly  defines  what 
j)roperty  shall  enter  into  this  common  fund,  and  what  property, 
and  to  what  extent,  shall  remain  the  separate  property  of  each 
partner.  Xo  effort  is  made  to  vest  a  greater  portion  of  these 
joint  acquisiticms  in  one  spouse  than  in  the  other.  The  wife's 
rights,  in  point  of  ownership,  are  in  every  respect  the  equal  of 
those  of  her  husband.  Thev  are  identical;  in  short  tliev  owti 
the  estate  in  common.  And  why  not^  If  the  wife's  right  to 
own  property  at  all  be  recognized,  it  would  certainly  seem  that 
her  claims  to  an  ecjual  interest  in  the  conmion  gains  of  herself 
and  hns])and  are  the  most  just.  True,  the  husband  is  the  active^ 
managing  partner  of  the  imion,  who  by  common  consent  is  ex-. 
pected  to  find  a  suj>port  for  his  family;  yet  the  wife's  dutic^s. 
and  burdens,  in  behalf  of  the  husband  and  family,  are  none  the, 
less  important.  Their  duties  and  obligations  are  in  the  highest 
sense  reciprocal.     They  vary  in  detail,  but   herein   lies   their 

"Rev.  SUt.  art.  2968. 
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mutual  advantage  to  each  otlier.  Tlie  only  perceivable  differ- 
ence between  their  rights  in  the  common  property  is  that  the 
right  of  management  and  disposition  is  given  exclusively  to  the 
husband ;  hers  is  an  eqnal  right  to  the  property  itself,  its  bene- 
ficial use,  subject  to  the  husband's  power  of  control  and  disposi- 
tion for  their  common  good.  While  he  is  permitted  this  seem- 
ing advantage,  he  is  likewise  charged  with  a  corresponding  bur- 
<len, — that  of  personal  liability  for  the  support  of  his  wife.  His 
exclusive  control,  of  course,  lasts  no  longer  than  the  coverture, 
and  while  his  liabilities  as  head  of  the  familv  last.  It  can  make 
no  difference  whether  the  acquisition  is  in  matter  of  fact  the  re- 
sult of  the  husband's  or  the  Avife's  labor,  skill,  or  investment ; 
the  law  will  not  inquire  into  these  things.  Whatever  is  ac- 
quired by  either  or  both,  in  whatever  manner  acquired,  with  the 
exceptions  stated,  becomes  at  once  the  common  property  of  both 
in  which  the  interest  of  the  wife  is  equal  to  that  of  her  husband. 

§  172.  Mere  Agreements  Cannot  Change. 

And  this  interest  is  cast  upon  her  by  virtue  of  the  law  itself, 
and  is  in  no  sense  the  result  of  contract.     Her  statutory  rights 
in  the  community  property  cannot  be  altered  by   mere   agree- 
ments between  herself  and  husband,  made  subsequent  to  mar- 
riage, and  thus  converted  from  community   into   separate   es- 
tate.^'    Such  agreementjs,  if  permitted,  would  be  subversive  of 
our  marital-rights  statutes,^*  and  work  imtold  mischief  to  the 
rights  of  creditors  and  other  persons  dealing  with  the  husband 
or  property.     What  is  here  said  has  no  reference  to  the  well- 
recognized  right  of  the  husband  to  make  to  his  wife  a  donation 
of  his  interest  in  the  community  property  when  such  a  thing 
can  be  done  without  injury  to  the  rights  of  others.     This  is  do- 
ing with  his  property,  then  in  esse,  as  he  has  a  right  to  do ;  but 
he  cannot  make  such  a  disposition  of  the  community,   whether 
then  in  esse  or  to  be  acquired,  to  the  prejudice  of  others.     The 
only  class  of  agreements  which  w^ill  affect  the  community  prop- 
erty is  the  contract  of  settlement,  noticed   under  the  head  of 

«^ox  V.  Miller,  54  Tex.  16;  Green  "Rev.  Stat.  arts.  2847-2850. 

T.  Forpuson^  62  Tex.  525;  Miller  v. 
Marx,  65  Tex.  131. 
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another ;  and  it  has  never  been  thought  that  a  legislature  could 
take  one  person's  property  and  give  it  to  another. 

§  174.  Her  Interest  Not  Alienable. 

It  may  be  said  that  during  the  marriage  the  husband  and  wife 
are  jointly  seised  of  the  community  property,  with  a  half  in- 
terest remaining  over  to  the  survivor.  This  interest  runs  cur- 
rent with  the  estate,  and  becomes  separable  only  upon  the  disso- 
lutic^n  of  the  marriage.  It  is  a  blended  and  common  interest 
in  the  whole,  and  neither  exists  without  the  other.  They  are 
counterparts  each  of  the  other.  It  cannot  be  said  that  one  half 
of  the  community  belongs  separately  to  the  wife.  If  this  were 
so  the  husband  could  not  charge  or  convey  it,  and  would  not  be 
liable  for  the  community  debts.  There  would  in  such  event  be 
only  the  two  estates  pertaining  to  every  marital  union, — the  hus- 
band's and  the  wife's.  The  common  property  cannot  be  thus 
divided.  The  moment  the  interest  of  one  spouse  in  the  com- 
munity property  is  separated  from  the  other,  the  property  ceases 
to  be  common.  If  the  entire  interest  of  the  wife  could  be  alien- 
ated, a  part  thereof  could  likewise  be  disposed  of,  thus  creating 
an  ^tate  in  the  remainder  incongruous  with  the  law.  So  that 
it  follows  that  any  species  of  alienation  by  the  wife  of  her  in- 
terest in  the  community  would  be  disastrous  to  that  estate,  and 
would  frustrate  the  end  sought  to  he  attained  by  the  law  andbeal- 
tojrether  inconsistent  with  the  nature  of  her  community  interest. 
The  law  contemplates  that  the  beneficial  title  of  community 
property  shall  pass  to  the  community,  regardless  of  in  whom  the 
naked  legal  title  shall  be  vested,  and  to  permit  the  wife  to  alien- 
ate her  interest  would  seriously  embarrass  the  husband  in  the  ex- 
ercise of  his  statutory  right  of  disposition. 

§  175.  Her  Title,  Whether  Legal  or  Equitable. 

By  an  examination  of  the  various  acts  defining  the  common 
property  of  the  husband  and  wife,  it  will  be  seen  that  no  pro- 
vision is  made  for  the  form  of  the  conveyance,  where  a  convey- 
ance is  by  law  required,  but  all  seek  only  to  declare  in  whom  the 
beneficial  interest  or  equitable  title  shall  vest.  It  is  declared 
that  "all  property  acquired  by''  the  husband  and  wife  during  the 
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marriage  shall  Ik»  d(*eined  the  comiiion  property,  etc.  ] 
ti  net  ion  is  made  between  proi)erty  acquired  by  the  husba 
that  acquired  by  the  wife,  nor  between  that  conveyed  to  t 
band  and  that  conveyed  to  the  wife.  It,  then,  can  make 
ference  whether  the  convevance  be  to  the  husband  or  to  tl 
or  to  both,  the  interest  of  the  husband  and  the  wife  will 
same.  But  this  interest  or  title  is  an  equitable  or  benefici 
for  the  legal  title,  to  be  consistent  with  our  registratio 
which  require  conveyances  to  be  recorded  with  the  objec 
posing  the  chain  of  the  legal  title  to  the  inspection  of  pun 
rests  in  the  person  to  whom  the  conveyance  is  made.^® 
convevance  by  one  having  the  legal  title  to  one  without 
of  existing  equities  will  be  upheld.  This  will  bring  us 
seeming  difficulty,  it  must  be  confessed.  For  where  the 
ance  of  the  c*onmiunity  is  taken  in  the  name  of  the  wife^ 
confronted  with  the  anomalous  situation  that  the  benefici 
is  in  the  conuiiunity,  while  under  the  decisions  the  wif 
the  legal  title,  and  yet  imder  our  statute  the  husband,  f 
she,  is  the  only  person  who  has  the  power  to  dispose  of  it 
his  deed  conveys  the  title,  both  legal  and  equitable — ^an  i 
of  a  person  whose  title  is  only  beneficial  conveying  as  v 
legal  title.  Would  it  not  be  more  reasonable  to  say  tha 
the  beneficial  title  was  enjoyed  by  the  community  the  le^ 
in  all  cases  rested  in  the  husband,  the  sole  member  of  tl 
m unity  capable  of  conveying,  whether  the  conveyance  be 
the  wife,  or  to  l)oth  ?  Such  would  be  more  consistent  ^^ 
real  nature  of  the  transaction,  and  with  our  statutes  auth 
the  husband  alone  to  convey.  At  any  rate,  if  the  conveyai 
the  wife,  and  she  holds  the  legal  title,  she  cannot  convey 
husband's  conveyance  is  required,  and  her  joining  ther 
parts  no  additional  force  to  it. 

§  176.  Extent  of  Her  Interest  in. 

With  certain  exceptions  provided    by   law,    the    com 

"Edwards  v.  Brown,  68  Tex.  329,  909 ;  Saunders  v.  Isbell,  5  ' 

5  S.  W.  87,  S.  C.  4  S.  W.  380:  Hill  v.  App.  513,  24  S.  W.  307;   i 

Moore,  62  Tex.  610;  Kirby  v.  Moody,  Hod^e,  20  Tex.  Civ.  App.  2 

84  Tex.  201,  19  S.  W.  4.'>3 :  Patty  v.  W.  714. 
Middleton,  82  Tex.   58G,    17   S.   W. 
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pn-perty  is  subject  to  the  debts  of  the  husband  and  wife  con- 
tracted during  marriage.  It  is  also  liable  for  the  debts  of  either 
the  husband  or  wife  contracted  before  marriage,  and  the  wife's 
interest  therein  is,  in  a  sense,  charged  with  these  debts ;  that  is, 
her  rights  therein  are  subordinate  thereto.  The  husband  may, 
during  marriage,  convey  or  charge  it,  and  her  consent  is  not  nec- 
essary. She  has  no  protection  short  of  his  fraud.  He  can,  if 
he  sees  fit,  use  it  to  pay  his  individual  debts ;  he  may  sell  it  and 
squander  the  proceeds,  and  her  interest  passes  to  the  purchaser 
or  debtor  as  the  case  may  be.  The  law  makes  him  a  sole  trus- 
tee of  this  f imd  for  the  benefit  of  the  community,  whose  actions, 
less  than  fraudulent,  are  valid.  He  may  thus  render  his  sepa- 
rate estate  liable  for  a  reimbursement  to  her,  but  this  is  the  ex- 
tent of  her  redress. 

§  177.  —  Living  Apart. 

A  marriage  once  solemnized  under  our  laws  continues  to  ex- 
ist till  an  end  is  put  to  it  by  the  death  of  one  or  both  the  parties, 
or  by  a  decree  of  divorce.     And  while  the  community  rights  of 
husl)and  and  wife  are  founded  upon  the  reciprocal  relations  they 
sustain  to  each  other,  during  the  marital  relation,  no  court  since 
our  emergence  from  imder  the  Spanish  law  has  ever  attempted, 
so  far  as  we  are  aware,  to  cast  a  rule  defining  what  act  or  acts 
of  the  wife,  whether  abandonment  or  other  conduct,  will  disen- 
title her  to  her  rights  as  a  wife  in  the  community  earnings  or 
those  of  her  husband.     The  conjugal  partnership  cannot  be  said 
to  be  "established  upon  the  basis  of  equality  of  contribution  of 
lal)or  or  capital  by  the  parties  to  it,  and  it  exists  and  is  enforced 
upr)n  principles  which  recognize  perfect  union  and  equality  of 
enjoyment  of  gains,  and  the  division  thereof,  regardless  of  all 
inequalities  induced  by  accident,  misfortune,  disease,  idleness, 
or  even  wasteful  habits  of  one  or  the  other  of  the  spouses."  Her 
status  as  a  wife  is  fixed  by  law,  and  her  rights  clearly  defined, 
and  that  status  exists,  and  those  rights  remain,  so  long  as  her 
coverture  continues,  except  in  those  cases  where   her   conduct 
might  be  inconsistent  with  a  particular   right   conferred   upon 
her.     Our  legislature  has  never  seen  fit  to  limit  her  rights  as  a 
wife  to  the  enjoyment  of  an  interest  in  the  community  for  such 
time  only  as  she  might  live  and  cohabit  with  her  husband.  What- 
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ever  of  uncongeniality,  bickerings,  quarrels,  or  separations  ther^ 
may  be,  these  are  subjects  affecting  his  or  her  right  to  a  judicial 
termination  of  the  relation,  but  should  not  in  any  manner  affect 
the  property  rights  of  the  parties  that  are  dependent  upon  the 
existence  of  the  marriage  relation  for  their  existence.  So  that 
in  the  absence  of  legislative  action  in  the  matter,  it  is  safe  to  saj^ 
that  the  mere  withdrawal  of  the  wife  from  the  husband,  and 
continuance  to  live  apart  from  him,  however  unjustifiable  and 
improper  her  conduct  in  doing  so  may  be,  do  not  deprive  her  of 
her  community  interest  in  the  community  property  of  herself 
and  husband,  nor  of  interest  in  the  husband's  subsequent  acqui- 
sitions.^® A  different  rule  was  held  formerly  under  the  Span- 
ish law.^^  The  facts  and  circumstances  surrounding  a  separa- 
tion  may  be  such  as  to  warrant  the  conclusion  that  the  husband 
intended  to  abandon  the  wife  and  to  make  her  a  gift  of  her  in- 
dividual earnings,  or  the  profits  and  rents  of  her  property  and 
the  like,  and  then  he  could  assert  no  interest  in  them.  They 
would  not  be  of  the  community,  upon  the  theory  of  gift.*^ 

The  wife's  homestead  right  is  not  governed  by  the  same  rules 
as  are  her  community  rights.  By  .an  unwarranted  abandon- 
ment of  her  husband  and  home  she  may  lose  the  homestead 
right.22 

§  178.  In  Cases  of  Meretricious  Unions. 

The  language  of  Judge  Head  of  our  court  of  civil  appeals  for 
the  second  district,  in  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  315, 
21  S.  W.  154,  so  aptly  discusses  this  question  that  it  is  here 
given:  "It  will  thus  be  seen  that  the  strong  tendency  of  our 
judges  in  the  past  has  been  to  hold  that  property  acquired  in 
this  state,  under  our  cominimity  laws,  by  a  man  and  woman  liv- 
ing together  as  husband  and  wife,  should  belong  to  them  in  equal 
sliares,  whether  they  were  lescally  married  or  not.  And  whv 
should  this  not  be  so,  especially  when  they  have  attempted  to  en- 
ter into  a  marriage  contract,  and  believed  that  they  were  law- 
fully husband  and  wife  ?     In  such  cases  by  attempting  to  enter 

'•Roiilh  V.  Koulh,  r)7  Tex.  580.  ''Queen  TnR.  Co.  v.  May  (Tex.  Civ.. 

'^Ai\if\  §  108;  Wheat  v.  Owens,  15      App.)  35  S.  W.  829;  /)o»^  §  219. 
Tex.  242.  ""See  post,  §§  272,  374. 
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into  the  marriage  contract,  they  agreed,  as  far  as  they  had  the 
power  to  agree,  that  they  would  live  together  as  husband  and 
wife,  and  that  all  property  that  they  might  thereafter  acquire 
should  be  community  property,  and  belong  to  them  in  equal  por- 
tions.   Such  is  the  meaning  of  the  contract  they  attempted  to 
make,  under  our  law.    How,  then,  can  it  be  said  that  the  property 
acquired  in  pursuance  of  such  a  contract  shall  belong  to  one  of 
the  parties  more  than  the  other  ?    What  right  has  the  husband  to 
all  of  the  property  to  the  exclusion  of  the  wife,  or  what  right  has 
the  wife  to  all  of  the  property  to  the  exclusion  of  the  husband  i 
Suppose  a  wife  so  situated  should,  by  her  own  exertions,  acquire 
property  towards  w^hieh  the  husband  did   not   contribute    any- 
thing ;  would  it  be  contended  that  this  property  became  his  prop- 
erty i    How,  then,  can  it  be  that  where  the  property  is  acquired 
by  the  joint  labors  of  both,  each  in  the  eye  of  the  law  contribut- 
ing one  half  thereto,  it  shall  belong  only  to  the  husband  ?     It 
will  not  do  to  refer  to  decisions  in  common-law  states  to  sustain 
the  proposition  that  the  woman,  under  such  circumstances,  has 
no  right  to  any  part  of  the   property   so   acquired.      In   those 
states,  by  entering  into  the  marriage  contract,  she  understood 
that  all  the  property  they  might  acquire  w^hile  living  together 
should  belong  to  the  husband,  but  in  this  state  she  understood 
that  their  rights  in  the  property  they  might  accumulate  should 
be  equal."     Whether  this  right  is  given  a  woman  who  in  good 
faith  attempts  a  marriage  with  a  man  having  a  living  wife  or 
otherwise  unable  to  marry  her,  as  a  wife  under  our  marital  laws, 
or  allowed  her  upon  the  equitable  ground  that  as  a  joint  contrib- 
utor toward  its  acquisition  she  is  entitled  to  one  half  of  it,^^ 
can  make  no  difference  in  its  results.      The  court,   in    the 
case  cited,  used  both  arguments  in  favor  of  its  decision.     In 
the  later  case  of  Chapman  v.  Chapman,  11  Tex.  Civ.  App.  392, 
32  8.  W.  564,  S.  C.  88  Tex.  641,  32  S.  W.  871,  while  the  question 
was  not  before  the  court,  it  was  said  that  if  such  a  wife  had  anv 
interest  in  such  property,  it  was  not  that  which  is  given  to  a  wife 
by  the  laws  regulating  marital  rights.     That  was  a  contest  be- 
tween the  real  wife  and  a  putative  wife  over  the  right  to  admin- 

> 

"Kinlow  V.  Kinlow,  72  Tex.  639, 
10  S.  W.  720. 


186  MARKIED  WOMEN.  Icbap.  18^ 

ister  upon  the  estate  of  the  husband,  and  the  court  properly  con- 
sidered the  real  wife  as  entitled  to  the  administration.  But  its 
holding  in  no  way  prevents  the  application  of  the  principles  here 
announced  to  putative  marriages,  even  though  there  be  a  real 
husband  or  wife  living.  The  real  wife  is  entitled  to  only  one 
half  of  whatever  her  husband  acquires,  not  one  half  of  all  that 
he  and  another  person  acquires.  Then,  whether  tested  by  the 
marital  laws  or  by  equitable  principles,  the  wife  of  a  putative 
marriage,  entered  into  in  good  faith  upon  her  part,  should  be 
entitled  to  a  wife's  share  of  their  community  gains,  and  the  hus- 
band's share  might  yet  be  subject  to  the  claims  of  a  first  and  real 
wife.  But  this  doctrine  cannot  be  extended  to  parties  who  are 
living  in  illicit  relations  with  each  other,  and  whose  marriage 
within  the  knowledge  of  each  is  forbidden  by  law,  c.  g,,  a  white 
man  and  a  negro  woman.^* 

§  179.  Presumptions. 

All  property  acquired  by  either  husband  or  wife  during  mar- 
riage is  presumed  to  belong  to  their  community  estate.  This 
wholesome  presumption  arises,  no  doubt,  from  the  fact  that  or- 
dinarily ill  truth  the  major  part  of  the  property  of  the  husband 
and  wile  belongs  to  the  community,  and  from  the  further  fact 
that  the  real  ownership  is  a  matter  peculiarly  within  the  knowl- 
edge of  th(*  husband  and  wife,  and  any  other  rule  would  be  in- 
e<|uitable  toward  creditors  and  purchasers  who  deal  with  the 
linsl)an<l,  and  whose  means  of  knowledge  are  less  ample.  As 
a  |)resuniption,  this  applies  to  all  property  acquired  by  either 
spouse  during  marriage,  however  and  from  whatever  source  it 
may  1m»  actiuired.^** 

^^  180.  —  Deed  Taken  in  Wife's  Name. 

Since  property  acquired  by  either  husband   or  wife   during 

••Harris   v.    Hobhs.    22    Tex.   Civ.  Augustine    v.     State     (Tex.     Crim. 

A].]).   -Mu,  .•>4   S.   \V.    1085;    post,   §  App.)  23  S.  W.  71W;  Duncan  v.  Bick- 

'M\A.  ford,  83  Tex.  322,  18  S.  W.  598;  Ste 

^F.o<t  V.  Koach,  r>  Tex.  304:  Chap-  plienson   v.    Chappcll,    12   Tex.   Civ. 

iiuin  V.  Allen,  15  Tex.  278;  Mitchell  App.  29«,  33  8.  W.  880,  30  S.  W.  482; 

V.  Mairr,  2G  Tex.  320:  Cooke  v.  Bre-  Clift  v.  Clift,  72  Tex.  144,  10  S.  W. 

iiiond,  27  Tex.  457 :  Oppeiiheinier  v.  338. 
Uobinsoii,  87  Tex.  174,  27  S.  W.  95; 
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marriage  is  presumed  to  be  coniiiiunity  property,  it  can  make  no 
difference  whether  the  conveyance  be  in  form  to  the  husband, 
to  the  wife,  or  to  both.  The  same  presumption  obtains.  The 
law  fixes  the  status  of  the  property,  and  it  cannot  be  aflfected  by 
the  act  of  the  parties  in  taking  the  conveyance  in  the  name  of 
the  wife.  If  so  taken  it  is  none  the  less  presumptively  for  the 
■community.^^  Her  recorded  brand  upon  cattle  acquired  dur- 
ing the  marriage  raises  the  same  presmnption.^^  The  deed  or 
other  instrument  of  conveyance  may  negative  this  presumption 
bv  proper  words  limiting  the  property  to  the  sole  and  separate 
iise  of  the  wife,  but  unless  this  is  done  the  presumption  of  com- 
munity obtains.^®  This  is  only  a  presumption,  however,  for, 
as  between  the  parties,  their  heirs  or  those  with  notice,  the  real 
intention  of  the  parties  as  to  the  status  of  the  pr^erty  may  be 
shown. ^® 

So  firmly  is  this  presumption  of  conunimity  established  in 
our  system  that  an  innocent  purchaser  from  the  husband,  of 
property,  title  to  which  stands  in  the  name  of  the  wife,  is  not 
pven  put  upon  inquiry  as  to  any  equities  which  she  may  have  in 
the  property .^^  A  deed  generally  to  the  wife,  when  offered  in 
evidence,  establishes  prima  facie  title  in  the  community .^^ 

§181.  —  Comment. 
One  cannot  avoid  doubting  the  wisdom   of   the   very   great 


^Mitchell  V.  Marr,  26  Tex.  329; 

Veramendi  v.  Hutchins,  48  Tex.  531 ; 

McDaniel    v.    Weiss,    53    Tex.    257: 

Finn  v.  Williamson,  75  Tex.  336,  12 

S.  W.  852 ;  Caffey  v.  Cooksey,  19  Tex. 
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App.)  49  S.  W.  113;  German  Ins.  Co. 

V.  Hunter  (Tex.  Civ.  App.)  32  S.  W. 

344 :  Hanover  F.  Ins.  Co.  v.  Shrader, 

II  Tix.  Civ.  App.  255,  31  S.  W.  1100, 

32    S.    W.    344;    Keyser    v.    Clifton 

(Tex.    Civ.    App.)    50    S.    W.    057; 

Seniles  V.  Marshall  (Tex.  Civ.  App.) 

iyo  S.  W.  330. 

*^RluMles  V.  Alexander,  19  Tex.  Civ. 
-App.  552,  47   S.   W.   754.     But  see 
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^King  V.  Holden  (Tex.)  16  S.  W. 
898;  Swink  v.  league.  6  Tex.  Civ. 
App.  309,  25  S.  W.  807;  Augustine 
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704;  lihodes  v.  Alexander,  19  Tex. 
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*Clardy  v.  Wilson  (Tex.  Civ. 
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"^Cooke  V.  Bremond,  27  Tex.  457; 
Kirk  V.  Houston  Direct  Xav.  Co.  49 
Tex.  213;  Oppenheinier  v.  Kobinson, 
87  Tex.  174,  27  S.  W.  95;  Stiles  v. 
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^'Marriage  Settlements,"^ ^  and  these  are  ante,  and  not  post  nup- 
tial agrcH^nients.  Even  as  between  themselves,  these  post-nup- 
tial agi;eoments  are  seldom  permitted.  For  the  wife  to  relin- 
(piish  her  rights  in  tlie  commmiity  to  her  husband  is  considered 
impolitic,  and  usually  void.^^  In  some  instances  they  have 
l)een  upheld.  In  cases  where  the  agreement  is  fairly  made, 
and  appeals  strongly  to  the  conscience  of  the  court,  and  has  been 
acted  upon,  it  is  sometimes  more  equitable  to  follow  than  to  dis- 
regard it.  In  Kelleit  v.  Kellett  (Tex.  Civ.  App.)  56  S.  W.  766, 
the  husband  and  wife  joined  in  a  conveyance  of  the  wife's  sepa- 
rate lands  to  a  trustee,  upon  the  expressed  condition  that  such 
trustee  was  to  reconvey  to  the  husband,  to  the  end,  and  for  the 
expressed  purpose,  of  converting  such  separate  property  into  the 
community  of  the  husband  and  wife.  In  a  subsequent  action 
between  the  husband  and  wife  the  court  regarded  the  transac- 
tion as  an  effort  to  change  the  status  of  the  property  by  agree- 
ment of  the  parties  through  the  guise  of  deeds,  and  held  its  status 
to  be  unaffected  by  the  attempted  conveyance.  It  was  held  not 
to  be  an  intended  gift  to  tlie  husband,  which  the  wife  could  in  law 
make,  for  had  such  effect  been  given  the  deeds  it  would  have 
constituted  the  property  his  separate  estate,  w^hen  the  purpose 
was  to  constitute  it  community.  Had  the  wife  by  deed  of  gift 
conveyed  to  her  husband  a  one-half  interest  in  the  land,  the  par- 
ties would  not  yet  have  owned  the  whole  in  community,  but 
their  respective  portions  in  their  separate  rights. 

^  173.  Nor  Subsequent  Legislative  Acts. 

And  for  the  most  obvious  reasons  when  title  to  property  is 
once  by  law  vested  in  the  husband  or  wife,  it  is  not  within  the 
power  of  the  legislature,  by  legislative  act,  to  divest  it.  Such 
an  act  would  be  violative  of  our  organic  law.^"  To  enact  that 
property  then  common  in  its  character  under  the  law  shall  hence- 
forth be  separate,  or  vice  versa,  cannot  be  distinguished  from  an 
effort  to  divest  one  of  all  title  to  his  property,  and  to  vest  it  in 

"^Post,  chap.  XVII.  Boutwell,  53  Tex.  026;  Engleman  v. 

"Proetzel    v.    Solirooder,    83    Tex.  Deal,  14  Tex.  Civ.  App.  1,  37  S.  W. 

()84,  19  S.  \V.  2\)'2:  (".lahaiu  v,  Stuve,  652. 

76  Tex.  533,  13  S.  \V.  381;  Cannon  v.  'Tortis  v.  Parker,  22  Tex.  699. 
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another ;  and  it  has  never  been  thouglit  that  a  legislature  could 
take  one  person's  property  and  give  it  to  another. 

§  174.  Her  Interest  Not  Alienable. 

It  may  be  said  that  during  the  marriage  the  husband  and  wife 
are  jointly  seised  of  the  community  property,  with  a  half  in- 
terest remaining  over  to  the  survivor.     This  interest  runs  cur- 
rent with  the  estate,  and  becomes  separable  only  upon  the  disso- 
lution of  the  marriage.     It  is  a  blended  and  common  interest 
in  the  whole,  and  neither  exists  without  the  other.     They   are 
counterparts  each  of  the  other.     It  cannot  be  said  that  one  half 
of  the  community  belongs  separately  to  the  wife.     If  this  were 
so  the  husband  could  not  charge  or  convey  it,  and  would  not  be 
hable  for  the  community  debts.     There  would  in  such  event  be 
only  the  two  estates  pertaining  to  every  marital  union, — the  hus- 
band's and  the  wife's.     The  common  property  cannot  be  thus 
divided.     The  moment  the  interest  of  one  spouse  in  the   com- 
munity property  is  separated  from  the  other,  the  property  ceases 
to  be  conuuon.     If  the  entire  interest  of  the  wife  could  be  alien- 
ated, a  part  thereof  could  likewise  be  disposed  of,  thus  creating 
an  estate  in  the  remainder  incongruous  with  the  law.     So  that 
it  follows  that  any  species  of  alienation  by  the  wife  of  her  in- 
terest in  the  community  would  be  disastrous  to  that  estate,  and 
would  frustrate  the  end  sought  to  he  attained  by  the  law  andbeal- 
to'rether  inconsistent  with  the  nature  of  her  community  interest. 
The  law  contemplates  that  the  beneficial  title  of  community 
property  shall  pass  to  the  community,  regardless  of  in  whom  the 
naked  legal  title  shall  be  vested,  and  to  permit  the  wife  to  alien- 
ate her  interest  would  seriously  embarrass  the  husband  in  the  ex- 
ercise of  his  statutory  right  of  disposition. 

§  175.  Her  Title,  Whether  Legal  or  Equitable. 

By  an  examination  of  the  various  acts  defining  the  common 
property  of  the  husband  and  wife,  it  will  be  seen  that  no  pro- 
vision is  made  for  the  form  of  the  conveyance,  where  a  convey- 
ance is  by  law  required,  but  all  seek  only  to  declare  in  whom  the 
beneficial  interest  or  equitable  title  shall  vest.  It  is  declared 
that  "all  property  acquired  by"  the  husband  and  wife  during  the 
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marriage  shall  bo  (loomed  the  common  property,  etc.  Xo  dis- 
tinction is  made  between  property  acquired  by  the  husband  and 
that  acquired  by  the  wife,  nor  between  that  ccmveyed  to  the  hus- 
band and  that  conveyed  to  the  wife.  It,  then,  can  make  no  dif- 
ference w^iether  the  conveyance  be  to  the  husband  or  to  the  wife, 
or  to  both,  the  interest  of  the  husband  and  the  wife  will  be  the 
same.  But  this  interest  or  title  is  an  equitable  or  beneficial  one; 
for  the  legal  title,  to  be  consistent  with  our  registration  laws, 
Avhich  require  conveyances  to  be  recorded  with  the  object  of  ex- 
posing the  chain  of  the  legal  title  to  the  inspection  of  purchasers, 
rests  in  the  person  to  whom  the  conveyance  is  made.^®  And  a 
conveyance  by  one  having  the  legal  title  to  one  without  notice 
of  existing  equities  wull  be  upheld.  This  wuU  bring  us  into  a 
seeming  difficulty,  it  must  be  confessed.  For  where  the  convey- 
ance of  the  communitv  is  taken  in  the  name  of  the  wife,  we  are 
confronted  with  the  anomalous  situation  that  the  beneficial  title 
is  in  the  communitv,  w^hile  under  the  decisions  the  wife  holds 
the  legal  title,  and  yet  imder  our  statute  the  husband,  and  not 
she,  is  the  only  person  who  has  the  power  to  dispose  of  it  And 
his  deed  conveys  the  title,  both  legal  and  equitable — an  instance 
of  a  person  whose  title  is  only  beneficial  conveying  as  well  the 
legal  title.  Would  it  not  be  more  reasonable  to  say  that  while 
the  bonoficial  title  was  enjoyed  by  the  commimity  the  legal  title 
in  all  cases  rested  in  the  husband,  the  sole  member  of  the  com- 
munity capable  of  conveying,  whether  the  conveyanc^^  be  to  him, 
the  wife,  or  to  both  ?  Such  would  be  more  consistent  with  the 
real  nature  of  the  transaction,  and  with  our  statutes  authorizing 
the  husband  alone  to  convey.  At  anv  rate,  if  the  conveyance  is  to 
the  wife,  and  she  holds  the  legal  title,  she  cannot  convey  it;  the 
husband's  conveyance  is  required,  and  her  joining  therein  im- 
parts no  additional  force  to  it. 

§  176.  Extent  of  Her  Interest  in. 

With  certain  exceptions  provided    bv   law,    the   commimity 

"Edwards  v.  Brown.  68  Tex.  329,  909;  Saunders  v.  Isbell,  5  Tex.  Civ. 

5  S.  W.  87,  S.  C.  4  S.  W.  380:  Hill  v.  App.  513,  24  S.  W.  307;  Arnold  v. 

^loore,  62  Tex.  610:  Kirby  v.  Moody,  Ifodfre,  20  Tex.  Civ.  App.  211,  49  S. 

S4  Tpx.  201,  19  S.  \V.  453:  Patty  v.  W.  714. 
Micidleton,   82   Tex.   586,    17    S.   W. 
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property  is  subject  to  the  debts  of  the  husband  and  wife  con- 
tracted during  marriage.  It  is  also  liable  for  the  debts  of  either 
the  husband  or  wife  contracted  before  marriage,  and  the  wife's 
interest  therein  is,  in  a  sense,  charged  with  these  debts ;  that  is, 
her  rights  therein  are  subordinate  thereto.  The  husband  may, 
during  marriage,  convey  or  charge  it,  and  her  consent  is  not  nec- 
essary. She  has  no  protection  short  of  his  fraud.  He  can,  if 
he  sees  fit,  use  it  to  pay  his  individual  debts ;  he  may  sell  it  and 
squander  the  proceeds,  and  her  interest  passes  to  the  purchaser 
or  debtor  as  the  case  may  be.  The  law  makes  him  a  sole  trus- 
tee of  this  fund  for  the  benefit  of  the  community,  whose  actions, 
less  than  fraudulent,  are  valid.  He  may  thus  render  his  sepa- 
rate estatxi  liable  for  a  reimbursement  to  her,  but  this  is  the  ex- 
tent of  her  redress. 

§  177.  —  Living  Apart. 

A  marriage  once  solemnized  under  our  laws  continues  to  ex- 
i>t  till  an  end  is  put  to  it  by  the  death  of  one  or  both  the  parties, 
or  hy  a  decree  of  divorce.     And  while  the  community  rights  of 
husband  and  wife  are  founded  upon  the  reciprocal  relations  they 
sustain  to  each  other,  during  the  marital  relation,  no  court  since 
our  emergence  from  under  the  Spanish  law  has  ever  attempted, 
so  far  as  we  are  aware,  to  cast  a  rule  defining  what  act  or  acts 
of  the  wife,  whether  abandonment  or  other  conduct,  will  disen- 
title her  to  her  rights  as  a  wife  in  the  community  earnings  or 
those  of  her  husband.     The  conjugal  partnership  cannot  be  said 
to  be  "established  upon  the  basis  of  equality  of  contribution  of 
labor  or  capital  by  the  parties  to  it,  and  it  exists  and  is  enforced 
upon  principles  which  recognize  perfect  imion  and  equality  of 
enjoyment  of  gains,  and  the  division  thereof,  regardless  of  all 
inotjualities  induced  by  accident,  misfortune,  disease,  idleness, 
or  even  wasteful  habits  of  one  or  the  other  of  the  spouses."  Her 
status  as  a  wife  is  fixed  by  law,  and  her  rights  clearly  defined, 
and  that  status  exists,  and  those  rights  remain,  so  long  as  her 
coverture  continues,  except  in  those  cases  where   her   conduct 
might  be  inconsistent  with  a  particular   right   conferred   upon 
her.     Our  legislature  has  never  seen  fit  t^  limit  her  rights  as  a 
wife  to  the  enjoyment  of  an  interest  in  the  community  for  such 
time  only  as  she  might  live  and  cohabit  with  her  husband.  What- 
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ever  of  uncongeniality,  bickerings,  quarrels,  or  separations  there 
may  be,  these  are  subjects  affecting  his  or  her  right  to  a  judicial 
termination  of  the  relation,  but  should  not  in  any  manner  affect 
the  property  rights  of  the  parties  that  are  dependent  upon  the 
existence  of  the  marriage  relation  for  their  existence.  So  that 
in  the  absence  of  legislative  action  in  the  matter,  it  is  safe  to  say 
that  the  mere  withdrawal  of  the  wife  from  the  husband,  and 
continuance  to  live  apart  from  him,  however  unjustifiable  and 
improper  her  conduct  in  doing  so  may  be,  do  not  deprive  her  of 
her  commimity  interest  in  the  community  property  of  herself 
and  husband,  nor  of  interest  in  the  husband's  subsequent  acqui- 
sitions.^® A  different  rule  was  held  formerly  under  the  Span- 
ish law.^^  The  facts  and  circimistances  surrounding  a  separa- 
tion  may  be  such  as  to  warrant  the  conclusion  that  the  husband 
intended  to  abandon  the  wife  and  to  make  her  a  gift  of  her  in- 
dividual earnings,  or  the  profits  and  rents  of  her  property  and 
the  like,  and  then  he  could  assert  no  interest  in  them.  They 
would  not  be  of  the  community,  upon  the  theory  of  gift.*^ 

The  wife's  homestead  right  is  not  governed  by  the  same  rules 
as  are  her  community  rights.  By  .an  unwarranted  abandon- 
ment of  her  husband  and  home  she  may  lose  the  homestead 
right.22 

§  178.  In  Cases  of  Meretricious  Unions. 

The  language  of  Judge  Head  of  our  court  of  civil  appeals  for 
the  second  district,  in  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  315, 
21  S.  W.  154,  so  aptly  discusses  this  question  that  it  is  here 
given :  "It  will  thus  be  seen  that  the  strong  tendency  of  our 
judges  in  the  past  has  been  to  hold  that  property  acquired  in 
this  state,  under  our  community  laws,  by  a  man  and  woman  liv- 
ing together  as  husband  and  wife,  should  belong  to  them  in  equal 
shares,  whether  they  were  legally  married  or  not.  And  w^hy 
should  this  not  be  so,  especially  when  they  have  attempted  to  en- 
ter into  a  marriage  contract,  and  believed  that  they  were  law- 
fully husband  and  wife  ?     In  such  cases  by  attempting  to  enter 

'•Kouth  V.  Koiilh,  57  Tex.  580.  ''Queen  Ins.  Co.  v.  May  (Tex.  Civ. 

^Antr,  §  1«H;  Wheat  v.  Owens,  15      App.)  35  S.  W.  829;  post,  §  219. 
Tex.  242.  =«See  post,  §§  272,  374. 
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into  the  marriage  contract,  tliey  agreed,  as  far  as  they  had  the 
power  to  agree,  that  they  would  live  together  as  husband  and 
wife,  and  that  all  property  that  they  might  thereafter  acquire 
should  be  community  property,  and  belong  to  them  in  equal  por- 
tions.   Such  is  the  meaning  of  the  contract  they  attempted  to 
make,  under  our  law.    How,  then,  can  it  be  said  that  the  property 
aquired  in  pursuance  of  such  a  contract  shall  belong  to  one  of 
the  parties  more  than  the  other  'i    What  right  has  the  husband  to 
all  of  the  property  to  the  exclusion  of  the  wife,  or  what  right  has 
the  wife  to  all  of  the  property  to  the  exclusion  of  the  husband  i 
Suppose  a  wife  so  situated  should,  by  her  own  exertions,  acquire 
property  towards  which  the  husband  did   not   contribute    any- 
thing ;  would  it  be  contended  that  this  property  became  his  prop- 
erty i     How,  then,  can  it  be  that  where  the  property  is  acquired 
by  the  joint  labors  of  both,  each   in  the  eye  of  the  law  contribut- 
ing one  half  thereto,  it  shall  belong  only  to  the  husband  ?     It 
will  not  do  to  refer  to  decisions  in  common-law  states  to  sustain 
the  proposition  that  the  woman,  under  such  circimistances,  has 
no  right  to  any  part  of  the   property   so   acquired.      In   those 
states,  by  entering  into  the  marriage  contract,  she  understood 
that  all  the  property  they  might  acquire  while  living  together 
should  belong  to  the  husband,  but  in  this  state  she  understood 
that  their  rights  in  the  property  they  might  accumulate  should 
be  equal."     Whether  this  right  is  given  a  woman  who  in  good 
faith  attempts  a  marriage  with  a  man  having  a  living  wife  or 
otherwise  unable  to  marry  her,  as  a  wife  under  our  marital  laws, 
or  allowed  her  upon  the  equitable  ground  that  as  a  joint  contrib- 
utor toward  its  acquisition  she  is  entitled  to  one  half  of  it,^^ 
can  make  no  difference  in  its  results.      The  court,  in    the 
case  cited,  used  both  arguments  in  favor  of  its  decision.     In 
the  later  case  of  Chapman  v.  Chapman,  11  Tex.  Civ.  App.  392, 
32  S.  W.  56*4,  S.  C.  88  Tex.  641,  32  S.  W.  871,  while  the  question 
was  not  before  the  court,  it  was  said  that  if  such  a  wife  had  any 
interest  in  such  property,  it  was  not  that  which  is  given  to  a  wife 
by  the  laws  regulating  marital  rights.     That  was  a  contest  be- 
tween the  real  wife  and  a  putative  wife  over  the  right  to  admin- 

"Kinlow  V.  Kinlow,  72  Tex.  639, 
10  S.  W.  729. 
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ister  upon  the  estate  of  the  husband,  and  the  court  properly  con- 
sidered the  real  wife  as  entitled  to  the  administration.  But  its 
holding  in  no  way  prevents  tlie  application  of  the  principles  here 
announced  to  putative  marriages,  even  though  there  be  a  real 
husband  or  wife  living.  The  real  wife  is  entitled  to  only  one 
half  of  whatever  her  husband  acquires,  not  one  half  of  all  that 
he  and  another  person  acquires.  Then,  whether  tested  by  the 
marital  laws  or  by  equitable  principles,  the  wife  of  a  putative 
marriage,  entered  into  in  good  faith  upon  her  part,  should  be 
entitled  to  a  wife's  share  of  their  community  gains,  and  the  hus- 
band's share  might  yet  be  subject  to  the  claims  of  a  first  and  real 
wife.  But  this  doctrine  cannot  be  extended  to  parties  who  sltv 
living  in  illicit  relations  with  each  other,  and  whose  marriage 
within  the  knowledge  of  each  is  forbidden  by  law,  e.  g.j  a  white 
man  and  a  negro  woman.^* 

§  179.  Presumptions. 

All  property  acquired  by  either  husband  or  wife  during  mar- 
riage is  presumed  to  belong  to  their  community  estate.  This 
wholesome  presumption  arises,  no  doubt,  from  the  fact  that  or- 
dinarily in  truth  the  major  part  of  the  property  of  the  husband 
and  wile  belongs  to  the  community,  and  from  the  further  fact 
that  the  real  f)wnership  is  a  matt^er  peculiarly  within  the  knowl- 
edge of  the  husband  and  wife,  and  any  other  rule  would  be  in- 
ocjui table  toward  creditors  and  purchasers  who  deal  with  the 
husband,  and  whose  means  of  knowledge  are  less  ample.  As 
a  |)resunipti(m,  this  applies  to  all  property  acquired  by  either 
s]>ouse  during  marriage,  however  and  from  whatever  source  it 
may  ho  acquired.^** 

» 

^^  180.  —  Deed  Taken  in  Wife's  Name. 

Since  property  acquired  by  either  husband   or   wife    during 

'nitnris   V.   Hobh8,    22    Tex.   Civ.  Augustine    v.     State     (Tex.     Crim. 

A])]).   -Mu,   54   S.   W.    1085;    post,   9  App.)  23  S.  W.  7»4 ;  Duncan  v.  Bick- 

3(J4.  ford,  83  Tex.  322,  18  S.  VV.  598;  Ste- 

-Lott  V.  Kraeh,  5  Tex.  394:  Chap-  phenson   v.    Chappcll,    12   Tex.   Civ. 

lujin  V.  Allen,  15  Tex.  278 ;  Mitchell  App.  296,  33  S.  W.  880,  30  S.  W.  482; 

V.  Marr,  20  Tex.  329;  Cooke  v.  Bre-  Clift  v.  Clift,  72  Tex.  144,  10  S.  VV. 

moiul,  27  Tex.  457 :  Oppenheinier  v.  338. 
Uobiiison,  87  Tex.  174,  27  S.  VV.  95; 
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marriage  is  presumed  to  be  community  property,  it  can  make  no 
difference  whether  the  conveyance  be  in  form  to  the  husband, 
to  the  wife,  or  to  both.     The  same  presumption  obtains.     The 
law  fixes  the  status  of  the  property,  and  it  cannot  be  aflfected  by 
tlie  act  of  the  parties  in  taking  the  conveyance  in  the  name  of 
tlie  wife.     If  so  taken  it  is  none  the  less  presumptively  for  the 
<»mraunity.-^     Her  recorded  brand  upon  cattle  acquired   dur- 
ing the  marriage  raises  the  same  presumption.^^     The  deed  or 
other  instrument  of  conveyance  may  negative  this  presumption 
bv  proper  words  limiting  the  property  to  the  sole  and  separate 
iise  of  the  wife,  but  unless  this  is  done  the  presumption  of  com- 
munity obtains.^®     This  is  only  a  presumption,   however,   for, 
as  between  the  parties,  their  heirs  or  those  with  notice,  the  real 
intention  of  the  parties  as  to  the  status  of  the  pr^erty  may  be 
shown. ^* 

So  firmly  is  this  presumption  of  connnimity  established  in 
our  system  that  an  innocent  purchaser  from  the  husband,  of 
property,  title  to  which  stands  in  the  name  of  the  wife,  is  not 
even  put  upon  inquiry  as  to  any  equities  which  she  may  have  in 
the  property.^^  A  deed  generally  to  the  wife,  when  offered  in 
evidence,  establishes  prima  facie  title  in  the  community.^^ 

§181.  —  Comment. 

One  cannot  avoid  doubting  the  wisdom    of   the   very   great 


"Mitchell  V.  Marr,  26  Tex.  329; 
Vera  mend  i  v.  Hutch  ins,  48  Tex.  531 : 
McDaniel  v.  Weiss,  53  Tex.  257: 
Finn  v.  Williamson,  75  Tex.  336,  12 
S.  W.  852 ;  Caffey  v.  Cooksey,  19  Tex. 
Civ.  App.  145,  47  S.  W.  65; 
Schwartzman  v.  Cabell  (Tex.  Civ. 
App.)  49  S.  W.  113;  German  Ins.  Co. 
V.  Hunter  (Tex.  Civ.  App.)  32  S.  W. 
344 ;  Hanover  F.  Ins.  Co.  v.  Shrader, 
11  Tex.  Civ.  App.  255,  31  S.  W.  1100, 
32  S.  W.  344;  Keyser  v.  Clifton 
I  Tex.  Civ.  App.)  50  S.  W.  9.17; 
Scale>  V.  Marshall  (Tex.  Civ.  App.) 
liO  S.  W.  33C. 

^RhiHles  V.  Alexander,  19  Tex.  Civ. 
App.  552,  47   S.   W.  754.     But  see 


Schneider  v.  Fowler,  1  Tex.  App.  Civ. 
Cas.  (White  &W.)  §  858. 

'•Kinj?  v.  Holden  (Tex.)  16  S.  W. 
898:  Swink  v.  league,  6  Tex.  Civ. 
App.  309.  25  S.  W.  807;  Augustine 
V.  State  (Tex.  Crim.  App.)  23  S.  W. 
704;  Khodes  v.  Alexander,  19  Tex. 
Civ.  App.  552,  47  S.  W.  754. 

*Clardy  v.  Wilson  (Tex.  Civ. 
App.)  58  S.  W.  52. 

'^'Cooke  v.  Bremond,  27  Tex.  457; 
Kirk  V.  Houston  Direct  Xav.  Co.  49 
Tex.  213;  Oppenheinier  v.  Robinson, 
87  Tex.  174,  27  S.  W.  95;  Stiles  v. 
Japhet,  84  Tex.  91,  19  S.  W.  450; 
Ga.ston  v.  Wright,  83  Tex.  282,  18  S. 
W.  576. 

"Moffatt  v.  Sydnor,  13  Tex.  628. 
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length  to  which  our  courts  have  indulged  this  presumption  of 
coniiiiunity,  especially  in  some  of  the  eases  where  the  c^^nvey- 
ance  has  been  taken  in  the  name  of  the  wife.  A  presumption 
of  law  is  indulged  uj)on  the  theory  that  it  is  most  probably  in 
keeping  with  the  truth  of  the  facts  upon  which  it  is  based.  A 
thing  is  presumed  to  be  true,  where  presumptions  are  indulged 
at  all,  l)ecause  it  most  likely  is  true,  according  to  the  ordinary 
experience  and  observation  of  men.  That  acquisitions  made 
during  marriage  are  community  is  the  rule,  (hat  t)iey  are  sepa- 
rate is  the  exception ;  hence  the  proper  presumption  that  all  are 
community.  The  husband  is  the  head  of  the  community,  and 
the  only  cme  authorized  to  convey  or  hold  property  for  the  com- 
munity ;  hence  it  is  proper  to  presume  that  all  conveyances  to 
him  during  marriage  are  for  the  community.  The  wife  cannot 
control  the  community,  nor  convey  it.  She  is  not  the  law^fully 
recognized  manager  of  that  estate ;  hence  a  conveyance  to  her  for 
the  communitv  is  out  of  the  ordinarv  wav  of  transaction  with 
that  estate,  and  ought  not  be  presumed  to  be  for  the  community. 
Besides  it  comports  with  the  experience  and  observation  of  all 
men  that  convevances  are  made  to  the  wife  onlv  in  those  cases 
where  the  parties  intend  that  she  shall  have  some  separate 
interest.  Why  should  the  law  indulge  a  presumption  not  in 
keeping  with  the  facts  as  they  most  probably  are,  but  opposed  to 
them  (  IIow  can  the  law"  say  that  a  purchaser  from  the  hus- 
band, of  land,  the  title  to  w^hich  stands  upon  the  record  in  the 
name  of  the  wife,  is  not  even  thereby  put  upon  inquiry  as  to  her 
equities,  when  in  point  of  fact  such  a  state  of  things  would  cause 
even  the  most  indifferent  purchaser  to  suspect  her  rights  ?  But 
it  is  probably  idle  to  question  the  correctness  of  such  doctrine, 
sinc-e  few  questions  are  better  sup])orted  by  frequent  decisions 
than  is  this.  Property  rights  have  become  settled  under  it,  and 
much  harm  might  come  from  a  decision  overturning  it.*- 

§  182.  —  How  Rebutted;  Burden  of  Proof. 

The  effect  of  this,  like  all  other  legal  presumptions,  is  subject 
to  be  overcome  by  proper  evidence,  and  whatever  tends  to  show 
that  such  property  is  not  in  fact  community,   but   separate   in 

■^Compare  postj  §  240. 
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vbaracter,  is,  as  between  the  parties  and  tlicir  privies,  admissi- 
ble for  such  purpose.     This  presumption  makes  only  a  prima 
facie  case  in  favor  of  the  community,  which  must  prevail  in  ab- 
sence of  contrary  proof  .^^     In  all  cases  where  this  presumption 
obtains,  he  who  asserts  the  separate  character  of  property  has 
tbe  burden  of  proving  it,^*  whether  it  be  the  wife  or  the  hus- 
band.^*    This  is  only  a  reasserting  of  the  familiar  principle 
and  rule  of  evidence,  that  the  burden  of  proof  is  upon  him  who 
holds  the  affirmative  of  the  issue.     If  the  convevance  be  to  the 
wife,  and  recite  that  it  is  to  her  sole  and  separate  use,  or  con- 
tain words  of  similar  import,  there  is  no  presumption  that  the 
property  belongs  to  the  community,  but  it  is  prima  facie  her 
separate  estate,  and  the  burden  of  tracing  into  the  purchase 
funds  belonging  to  the  conununity  is  again  upon  the  party  as- 
serting such  community  character  and  assailing  the  truth  of  the 
recitals.** 

§  183.  —  Insufficient  Proof;  Instances. 

In  the  nature  of  things,  what  evidence  will,  and  w^hat  will  not, 
be  sufficient  to  rebut  the  legal  presumption  arising  in  cases  such 
as  we  have  under  discussion,  is  not  capable  of  exact  definition  or 
statement.  It  is  a  question  for  judge  or  jury,  as  any  other 
question  of  fact. 

In  Parker  v.  Chance,  11  Tex.  513,  the  transfer  bv  the  hus- 
band  of  community  property  to  a  stranger  with  directions  to  re- 
convey  to  the  wife  was  held  not  to  be  sufficient.     It  was  no  more 


"Rhodes  ▼.  Alexander,  19  Tex.  Civ. 
App.  552,  47  S.  W.  754. 

'*Love  V.  Robertson,  7  Tex.  6 ;  Hus- 
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son, 20  Tex.  389;  Dunham  v.  Chat- 
ham, 21  Tex.  231 ;  Smith  v.  Boquet, 
27  Tex.  507;  Cooke  v.  Bremond,  27 
Tex.  457;  Tucker  v.  Carr,  39  Tex. 
98;  Johnson  v.  Burford,  39  Tex. 
242;  Epperson  v.  Jones,  65  Tex.  425; 
ante  J  %  146;  Nixon  v.  Wichita  Land 
A.  Cattle  Co.  84  Tex.  408,  19  S.  W. 
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W.  698;  Claflin  v.  Pfeiffer,  76  Tex. 
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"Osborn  v.  Osborn,  62  Tex.  495. 
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than  directing  title  to  be  again  made  to  the  husband,  the  other 
l)artner  in  the  marital  copartnership. 

Where  the  wife  had  never  bc^cai  in  the  state,  that  her  husban<l 
had  made  frefpient  inquiries  about  property  for  the  pur}M)se, 
as  he  said,  of  investing  her  money ;  thai  the  grantor  of  the  prop- 
ertv  in  controversv  and  the  husband  were  verv  intimate,  the  lat- 
ter  being  the  clerk,  boarder,  assistant,  and  confidential  friend  of 
the  former, — all  these  amounted,  the  court  said,  to  nothing  to 
rebut  the  presumption  of  law  that  the  property  was  community 
property.^^ 

That  at  the  marriage  the  husband  had  much  money,  and  the 
wife  nothing,  and  that  during  the  marriage  relation  the  parties 
decreased  in  fortune,  making  nothing,  without  explicitly  trac- 
ing the  purchase  money  or  consideratitm  to  the  separate  proper- 
ty of  the  husband,  will  not  rebut  this  presumption.'®  -^g^ii^i? 
that  the  property  was  purchased  during  marriage,  and  pos- 
sessed by  the  husband  at  her  death ;  that  the  wife,  at  marriage, 
liad  property  invested  in  another  state,  which  was  subsequently 
i-einvested  in  Texas,  mostly  in  homestead,  recognized  as  common 
})roj)erty;  and  that  part  of  the  property  claimed  was  made  by 
the  husband  in  such  a  way  as  to  make  it  common  property, — ai*e 
not  sufficient.^^  So,  too,  where  a  l>ond  for  title  was  t^iken  to 
property  by  the  husband  l)efore  marriage,  but  none  of  the  pur- 
chase money  paid  until  after  marriage,  the  taking  of  such  l)ond 
does  not  affect  the  presum])tion  that  the  land  was  community.**' 
And  again,  this  presumption  is  not  overcome  by  evidence  that^ 
])rior  to  his  second  marriage,  the  husband  l>ought  a  factory  with 
community  money  of  the  tirst  marriage,  for  a  sum  about  equal  to 
the  aggregate  consideration  of  the  lots  in  controversy,  and  that 
this  factory  was  in  his  possession,  and  earned  large  profits,  dur- 
ing the  early  part  of  his  second  marriage,  but  a  few  years  later, 
and  before  the  consideration  of  the  lots  was  paid,  was  not  in  liis 
possession.**^  Anything  falling  short  of  clear  and  satisfactory 
proof  to  the  contrary   will  not  prevail  against  the  presumption 

»^Iitchell  V.  ]Marr,  26  Tex.  320.  •"Hawley  v.  Geer  (Tex.)    17  S.  W. 

"Sehmeltz  v.  Garey,  40  Tex.  40.  914. 

"Peet  V.  Goiiinieiee  &  E.  Street  R.  "Albreeht  v.   Albrecht    (Tex.  Civ. 

Co.  70  Tex.  5-,J2,  8  S.  \V.  203.  Ai.p.)  35  S.  \V.  1070. 
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that  property  taken  in  the  name  of  either  spouse   during  mar- 
riage is  community.'*^' 

As  already  stated,  if  the  conveyance  properly  limits  the  es- 
tate to  the  wife's  separate  use,  there  is  no  presumption  of  com- 
munity.    But,  "To  have  and  to  hold  the  said  land  and  premises^ 
with  the  said  improvements,  appurtenances,   rights,   privileges, 
etc,  as  herein  described,  to  the  said  Ann  M.  Stiles,  her  heirs 
and  assigns,  to  her  proper  use,  benefit  and  behoof  forever,  in  fee 
simple;  and  I,  the  said  Peter  J.  Willis,  do  warrant  the  said  land 
against  all  troubles,  debts,  mortgages,  and  against  the  lawful 
claim  or  claims  of  all  persons  whatsoever,  to  the  said  Ann  M. 
Stiles," — are  not  such  words  of  limitation  as  will  destroy  the 
presumption/^     Nor  do  the  recitals  in  a  deed   to    a   married 
woman,  of  the  consideration  therefor,  at  *'$400  in  hand  paid  by 
Catherine  Bowman,  wife  of  C^harles  Bo^vman,"  and  that  the 
deed  is  made  "with  the  previous  consent  of  said  Charles  Bow- 
man," her  husband,  and  the  further  recital  in  her  deed  to  a  pur- 
chaser of  the  property  that  the  consideration  was  paid  to  her, 
and  that  the  deed  was  made  with  the  consent  of  her  said  hus- 
band, in  which  deed  her  husband  joined  and  properly  acknowl- 
edged,  destroy   such   presumption.*^     But   if  the  conveyance 
were  not  made  to  the  wife  until  after  the  death  of  the  husband, 
the  presumption  does  not  apply.** 

§  184.  Further  Definition;  Inclndes  What. 

While  our  statutory  definition  of  community  property  of  the 
husband  and  wife  in  this  state  is  happily  very  terse,  it  is  cor- 
respondingly broad.  It  includes  all  property  acquired  by  either 
husband  or  vriie,  during  marriage,  except  that  acquired  by  gift, 
devise,  or  descent,  and  except  the  increase  of  the  separate  lands. 
Xo  limitations  whatever  as  to  source  of  title  or  means  of  acqui- 
sition are  imposed,  further  than  the  exceptions  noted.  Whether 
the  new  acquisition  be  the  result  of  the  husband's  individual 
labor,  skill,  or  profession,  or  of  the  wife's,  the  rule  is  the  same. 

*''ScaIe»   V.    MarshaU    (Tex.    Civ.  "Maxson  v.  Jennings,  19  Tex.  Civ. 

A||..t  00  S.  W.  .336.  Al.p.  700,  48  S.  W.  781. 

•^Stilei*  V.  Japhel,  84  Tex.  91,  19  S.  ♦^Clark  v.  Clark,  21  Tex.  Civ.  App. 

M.  450.  371,  51  S.  W.  337. 
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If  the  earnings  be  the  fruits,  revenues,  hire,  increase,  profits,  oi 
interest  derived  from  the  individual  estate  of  either  spouse,  oi 
from  the  community  estate,  all  come  within  the  scope  of  the  stat- 
ute. ]Monev  borrowed  bv  tlie  husband  and  wife  upon  a  mort- 
gage  of  the  \vife's  separate  property  is  community.**  But  not 
so,  if  the  husband's  credit  is  in  no  way  involved  and  repayment 
is  expected  to  be  made  from  the  wife's  separate  funds.*®  Th( 
term  '^property"  as  used  in  the  act  is  employed  in  its  ordinary 
legal  sense,  and  includes  all  things  to  which  that  appellatioi 
may  be  given,  whether  corporeal  or  incorporeal,  real  or  personal 
As  said  by  Chief  Justice  Hemphill  in  an  early  case:*^  "Th< 
definition  of  community  property  includes  all  effects  which  hus 
baud  and  wife  during  marriage  acquire  by  a  common  title,  eithe; 
lucrative  or  onerous,  or  which  tliey,  or  either  of  them,  acquir 
by  purchase  or  through  their  labor  or  industry.''  ^Vnd  it  ma; 
be  added  that  it  excludes  all  property  not  fairly  embraced  with 
in  its  statutorv  definition.  As  said  in  a  Louisiana  case  *®  thi 
legal  import  of  these  words  "community  property"  is  a  com 
munity  of  property.  The  comprehensive  definition  of  Escriclie 
of  gaiiancial  property,  is  here  given:  ^'It  is  whatever  the  hut* 
band  and  the  wife  acquire  during  the  marriage,  and  while  living 
together,  by  a  joint  lucrative  or  onerous  title,  or  that  which  th< 
husband  or  wife,  or  either  of  them,  during  the  marriage  an< 
while  living  together,  acquire  by  purchase  or  by  means  of  thei 
labor  or  industry ;  as  also  by  the  fruits  of  their  separate  prop 
erty,  which  each  brings  to  the  marriage ;  and  of  that  which  eithe 
acquires  for  himself  by  any  lucrative  title,  while  the  conjuga 
society  subsists.  It  is  the  common  property  of  husband  an( 
w4fe,  and  belongs  the  half  to  each  of  them ;  although  the  husbani 
has  more  separate  property  than  the  wife;  or  the  wife  mon 
than  the  husband;  although  one  after  marriage  ac^iuires  mor« 
than  the  other,  and  although  it  mav  be  one  alone  who  bv  toil  oi 
commerce  accumulates  the  property."       But  this  definition,  ad 

*^Canfield  v.  Moore,   16  Tex.   Civ.  *'Sniith  v.  Strahan,  16  Tex.  314. 

App.  472,  41  S.  \V.  738:  Heiiienlieiiii-  **Bartoli    v.    Huguenard.    39    La 

or  V.  MeKeen,  G3  Tex.  22{) :  ante,  §       Ann.  410,  2  So.  196,  6  So.  30. 
143. 

**Evans  v.  Purinton,  12  Tex.  Civ. 
App.  158,  34  S.  \V.  3.30. 
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mirable  upon  the  whole,  is  not  accurate  as  applied  to  our  com- 
munity, inasmuch  as  it  limits  the  commimity  of  acquisitions  to 
such  time  as  husband  and  wife  may  be  living  together,   which 
rule  of  the  Spanish  law  we  have  never  followed  ;*®  and  further, 
it  includes  acquisitions  by  "joint  lucrative  title"  while  a  joint 
donation  to  the  husband  and  wife  may  become  the  separate  prop- 
ertj'  of  each  to  the  extent  of  their  interests.^^ 
.Property  owned  by  husband  and  wife  before  the  marriage, 
while  it  contributes  its  fruits  and  revenues  afterwards,  itself 
/onns  no  part  of  the  community.     The  community  commences 
at  the  time  of  the  marriage  in  all  instances,  with  nothing,  and 
includes,  at  its  dissolution,  presumptively  everything  found  in 
the  po:isession  of  the  surviving  spouse,  or  in  the  possession  of 
either  or  both,  in  cases  of  judicial  dissolution.     It  springs  into 
existence  the  moment  the  marriage  is  consummated,  and  its  life 
is  coextensive  with  the  existence  of  the  relation.     When  once  es- 
tablished it  continues  imtil  death  or  divorce  terminates  it.     It 
embraces  everything  acquired  by  husband  and  wife  or  either, 
liy  exchange  of  other  community  property,^^  or  by  purchase  with 
community  funds,  or  effects,^^    or  by  the  individual  or  joint  la- 
l)ors  of  the  spouses.     Thus,  land  conveyed  to  a  husband  in  con- 
sideration that  he  support  the   grantor   for  life  is  commimity 
property,*^  and  a  contract  by  which  husband  and  wife  agreed  to 
take  possession  of  and  improve  certain  land  and  hold  it  for  ten 
years,  for  which  they  were  to  receive  a  certain  part,  constitutes 
such  part  community  property,  even  though  the  husband  dies 
l)efore  the  ten  years  expire,  and  the  wife  fulfils  the  contract.*^* 
It  embraces  the  property  actually  acquired  during  the  marriage, 
whether  the  conveyance  or  other  evidence  of  title  be  executed  be- 
fore or  after  the  dissolution  of  the  marriage.     The  status  of  the 
property  is  determined  by  the  time  the  right  to  the  property  ac- 
crued, not  when  the  final  title  is  obtained.^*^     If  the  property 

•Jn/e,  §  177.  "Byars  v.  Byara,  11  Tex.  Civ.  App. 

Tost,  §  216.  665.  32  S.  W.  925. 

"Sec  post,  S  201.  '^Marlin  v.  Kosroyroski  (Tex.  Civ. 

•-Short  ▼.  Short,  12  Tex.  Civ.  App.  App.)  27  S.  W.  1042. 

86,  33  S.  W.  682,  *nVelder  v.  Lambert,  91  Tex.  510, 

44  S.  W.  281. 
M.  W.— 13. 
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coi'^e*  into  actual  pi:»^?€^sion  after  the  death  of  one  of  the  spouses, 
it  must  appiear  that  either  the  deceased  or  the  snn'ivor  had  some 
right  or  interf-?i  therein  prior  to  the  death  of  such  deceased,  in 
order  to  inipn:->?  it  with  the  cctmniunitv  character.**     But  prop- 
ertv  convevt-d  to  the  }ui>l>and  u|>on  a  trust,  in  which  neither  hus- 
band nor  wife  has  anv  lieneficial  interest,  is  not  inchided.^^  The 
general  trend  of  our  decisions  is  to  hold  the  community  the  all- 
inipc»rtant  estate  during  marriage,  and  to  regard  the  separate  es- 
tates as  creatures  whollv  of  the  statute;  and  where  there  is  doubt 
«»r  dilficulty  in  applying  the  strict  letter  of  that  statute  to  a  pa^ 
ticular  fund  or  pr«>perty,  the  usual  course  is  to  declare  it  com- 
munity by  force  of  the  presumptions  previously  noticed, 

^'185.  —  Increase  of  Wife'i  Property. 

By  reference  to  the  Spanish  law,  it  will  be  observ^ed  that  the 
rents,  issues,  and  profits  of  the  separate  property  of  either  spouse 
are  community,  or  ganancial.  The  language  of  our  statute 
makes  every  acquisition  community,  except  those  of  gift,  devise^ 
or  descent,  and  except  the  "increase  of  lands"  the  separate  prop- 
erty of  one  of  the  spouses.  The  increase  of  the  wife's  property 
does  not  come  within  either  of  these  exceptions,  and  is  conse- 
quently part  of  the  commimity  estate.  By  increase  of  her  prop- 
erty is  not  meant  the  enhancement  in  value  of  her  property  due 
to  the  fluctuations  of  the  markets,  or  the  augmentation  thereof 
in  size,  weight,  or  the  like,^*  for  it  would  be  a  dangerous  doctrine 
to  assert  that  this  rei>resented  the  increase  so  as  to  constitute 
such  property  to  the  extent  i>f  such  enhanced  value  conmiunity, 
as  it  would  seriously  impair,  and  might  entirely  destroy,  tlie 
corpus  of  the  wife's  property.  Her  title  would  at  all  times  be 
uncertain,  and  the  extent  of  her  possessions  would  at  all  times 
be  dependent  upon  such  a  variety  of  circumstances  that  no  one 
could  at  any  time  be  able  to  say  definitely  what  interest  she 
owned  and  what    interest   the   commimity  owned  in  a  specific 

**Figuro8    V.     Cirejrg     (Tex.     Civ.  ** Crenshaw  v.  Harris,  16  Tex.  Cir. 

App.)    30  S.  W.   1011:  Tlolloway  v.  App.  263,  41  S.  W.  391. 

Mcllheiiny  Co.  77  Tox.  Or>7,  14  8.  \V.  ■■*Stringfellow  v.  SorrelU,  82  Tei. 

240.  277,  18  S.  VV.  689. 
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f  property  brought  by  her  into  the  marriage,  or  acquired 
ird  by  gift,  devise,  or  descent.  But  the  increase  that  be- 
x)inmunity  is  such  as  the  offspring  from  her  animals,*® 
pown  upon  her  land,®^  interest  on  her  investments,*^  the 
id  butter  from  her  cows,  the  wool  from  her  sheep,  and 
This  increase  is  community  for  the  reason  that  it  is 
isition  during  marriage  not  reserved  by  law  to  the  wife, 
the  further  reason  that  it  is  supposed  to  be  in  a  measure 
lit  of  the  labor,  industry,  and  care  of  one  or  both  the 
,  as  well  as  of  natural  growth  and  increase  of  her  prop- 
SVhen  the  "increase"  is  such  that  it  is  severable  from  the 
>f  her  property,  it  is  a  new  acquisition,  and  community, 
se  of  land"  constitutes  the  sole  exception.®* 

—  Her  Personal  Earnings. 

personal  earnings  of  the  wife — the  reward  of  her  labor, 
d  industry — come  within  the  purview  of  the  statute,  and 
:e  other  community  property  into  the  hands  of  the  hus- 
No  distinction  can  be  made  between  her  earnings  and 
;y  are  common.  By  marriage  they  each  agree  to  labor 
common  benefit  of  the  community.®^  The  earnings  of 
3*8  needle  or  boarding  house***  belong  as  much  to  the  com- 
as do  the  earnings  of  the  husband's  hammer  and  saw, 
'orkshop,  or  store.  The  husband  may  not,  as  at  common 
n  her  wages  or  earnings  in  his  own  right,  for  we  have 
At  they  are  community,  but  he  only  is  authorized  to  sue 
ollect  them,  and  she  has  no  authority  to  release  an  obliga- 
'  them  without  his  consent.  She  may  teach,**^  pl^y?  8^^^% 
\  a  servant  in  any  capacity,  or  follow  any  trade  or  profes- 
id,  if  the  husband  consents,  make  contracts  for  such  em- 
Qt,  but  the  wages  and  earnings  are  not  hers.  Of  course 
NS  that  she  must  labor  about  the  household  or  other  af- 

rd  V.  York,   20  Tex.   670;  "See  post,  §  221. 

▼.  Bateman,  25  Tex.  270;  •'Johnson  v.  Burford,  39  Tex.  242. 

Light,  81  Tex.  414,  10  S.  W.  '^Morris  v.  Hastings,  70  Tex.  20, 

7  S.  W.  049. 
S  187.  •=*Pcaice  v.  Jackson,  01  Tex.  642. 
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comes  into  actual  possession  after  the  death  of  one  of  the  spouses, 
it  must  appear  that  either  the  deceased  or  the  survivor  had  some 
riglit  or  interest  therein  prior  to  the  death  of  such  deceased,  in 
order  to  impress  it  with  the  community  character.*®  But  prop- 
erty  conveyed  to  the  husband  upon  a  trust,  in  which  neither  hus- 
band nor  wife  has  any  beneficial  interest,  is  not  included.*^  The 
general  trend  of  our  decisions  is  to  hold  the  community  the  all- 
important  estate  during  marriage,  and  to  regard  the  separate  es- 
tates as  creatures  w^holly  of  the  statute;  and  where  there  is  doubt 
or  difiiculty  in  applying  the  strict  letter  of  that  statute  to  a  par- 
ticular  fund  or  property,  the  usual  course  is  to  declare  it  com- 
munity by  force  of  the  presumptions  previously  noticed. 

§  185.  —  Increase  of  Wife'i  Property. 

By  reference  to  the  Spanish  law,  it  will  be  observed  that  the 
rents,  issues,  and  profits  of  the  separate  property  of  either  spouse 
are  community,  or  ganancial.  The  language  of  our  statute 
makes  every  acquisition  community,  except  those  of  gift,  devise, 
or  descent,  and  except  the  "increase  of  lands"  the  separate  prop- 
erty of  one  of  the  spouses.  The  increase  of  the  wife^s  property 
does  not  come  within  either  of  these  exceptions,  and  is  conse- 
quently part  of  the  commimity  estate.  By  increase  of  her  prop- 
erty is  not  meant  the  enhancement  in  value  of  her  property  due 
to  the  fluctuations  of  the  markets,  or  the  augmentation  thereof 
in  size,  weight,  or  the  like,^®  for  it  would  be  a  dangerous  doctrine 
to  assert  that  this  represented  the  increase  so  as  to  constitute 
such  property  to  the  extent  of  such  enhanced  value  community, 
as  it  would  seriously  impair,  and  might  entirely  destroy,  the 
corpus  of  the  wife's  property.  Her  title  would  at  all  times  be 
uncertain,  and  the  extent  of  her  possessions  would  at  all  times 
be  dependent  upon  such  a  variety  of  circumstances  that  no  one 
could  at  any  time  be  able  to  say  definitely  what  interest  she 
owned  and  w^hat   interest   the   community  owned  in  a  specific 
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piece  of  property  brought  by  her  into  the  marriage,  or  acquired 
iftervrard  by  gift,  devise,  or  descent.     But  the  increase  that  be- 
comes community  is  such  as  the  offspring  from  her  animals,*® 
crops  grown  upon  her  land,®^  interest  on  her  investments,*^  the 
milk  and  butter  from  her  cows,  the  wool  from  her  sheep,  and 
the  like.     This  increase  is  community  for  the  reason  that  it  is 
an  acquisition  during  marriage  not  reserved  by  law  to  the  wife, 
and  for  the  further  reason  that  it  is  supposed  to  be  in  a  measure 
the  result  of  the  labor,  industry,  and   care   of   one  or  both  the 
spouses,  as  well  as  of  natural  growth  and  increase  of  her  prop- 
erty.    When  the  "increase"  is  such  that  it  is  severable  from  the 
corpus  of  her  property,  it  is  a  new  acquisition,  and  community. 
"Increase  of  land"  constitutes  the  sole  exception.®* 

g  186.  —  Her  Personal  Earnings. 

The  personal  earnings  of  the  wife — the  reward  of  her  labor, 
skill,  and  industry — come  within  the  purview  of  the  statute,  and 
pass  like  other  community  property  into  the  hands  of  the  hus- 
band. No  distinction  can  be  made  between  her  earnings  and 
his;  they  are  common.  By  marriage  they  each  agree  to  labor 
for  the  common  benefit  of  the  community.®^  The  earnings  of 
the  wife's  needle  or  boarding  house®*  belong  as  much  to  the  com- 
munity as  do  the  earnings  of  the  husband's  hammer  and  saw, 
plow,  workshop,  or  store.  The  husband  may  not,  as  at  common 
law,  own  her  wages  or  earnings  in  his  own  right,  for  we  have 
seen  that  they  are  community,  but  he  only  is  authorized  to  sue 
for  or  collect  them,  and  she  has  no  authority  to  release  an  obliga- 
tion for  them  without  his  consent.  She  may  teach,®^  p'^y?  sc^^% 
labor  as  a  servant  in  any  capacity,  or  follow  any  trade  or  profes- 
siwi,  and,  if  the  husband  consents,  make  contracts  for  such  em- 
ployment, but  the  wages  and  earnings  are  not  hers.  Of  course 
it  follows  that  she  must  labor  about  the  household  or  other  af- 

*Howard  v.  York,   20  Tex.   670;  "See  post,  §  221. 

Bateman  v.  Bateman,  25  Tex.  270;  •'Johnson  v.  Burford,  39  Tex.  242. 

Bhm  V.  Light,  81  Tex.  414,  16  S.  W.  **Morris  v.  Hastings,  70  Tex.  20, 

109O.  7  S.  W.  649. 

^Post,  §  187.  •=Pearce  v.  Jackson,  61  Tex.  642. 
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fairs  of  herself  and  husband,  and  can  demand  no  compensation 
as  wages  for  it.     If  property  be  really  a  donation  or  gift  to  the 
wife,  it  does  not  fall  within  the  rule  of  community,  although  it 
may  proceed  from  a  desire  to  remunerate  her  for  personal  fa- 
vors or  services.     This  is  not  an  acquisition  by  onerous  title, 
but  by  gift,  or  lucrative  title.®®     The  husband  may  release  to  tlie 
wife  her  earnings  by  way  of  a  gift,  but  even  this  must  not  be  to 
the  prejudice  of  creditors.®^ 

§  187.  —  Crops  Grown  npon  Her  Land. 

Since  an  early  day  it  has  been  uniformly  held  that  crops 
growTi  upon  the  wife's  land  were  community  property.  And 
even  though  such  crops  were  gro\vn  and  produced  by  the  labor 
of  slaves  and  animals  and  the  use  of  tools,  her  own,  the  result 
was  the  same.  It  has  been  contended  that  by  the  expression 
**increase  of  land,"  to  be  met  with  in  our  constitutions  and  stat- 
utes, was  meant  the  crops  growTi  thereupon,  and  that  therefore 
crops  so  grown  were  separate  property  of  the  wife  or  husband 
owning  the  land.  Such  contention  was  probably  first  made  in 
De  Blane  v.  Lynch,  23  Tex.  25,  where  Justice  Bell  held  that 
such  crops  became  a  part  of  the  community  property.  The  de- 
cision has  been  often  quoted  approvingly,  and  no  court  has  ever 
questioned  the  soundness  of  the  reasoning  so  far  as  we  are 
aware.®®  The  cultivated  crops  are  considered  to  represent  more 
the  result  of  the  labor,  care,  and  industry  of  one  or  both  the 
spouses  than  the  spontaneous  increase  of  the  land,  and  hence, 
for  that  reason  above  all  others,  are  properly  reckoned  commu- 
nity, 

§  188.  —  Bents  and  Hire  of  Her  Separate  Property. 

If  crops  grown  upon  the  wife's  land  belong  to  the  community, 
we  see  no  reason  why  the  rents  arising  from  its  use  should  not 
also  belong  to  that  estate;  on  principle  no  distinction  can  be 

••Fisk  V.  Flores,  43  Tex.  340.  (White  A  W.)    8   1071;   Conner  v. 

"See  posty  §  219.  Hawkins,  66  Tex.  639,  2  S.  W.  520; 

"Forbes  V.  Dunham,  24  Tex.  611;  Harden    v.   McMillan,    4    Tex.   Cir. 

Cleveland  v.  Cole,  65  Tex.  402:  Selig-  App.  479,  23  S.  W.  430. 
son  V.  Staples,  1  Tex.  App.  Civ.  Cas. 
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made.    It  would   seem  more  reasonable  to  say  that  the  crops 
grown  upon  her  land,  by  the  labor  of  her  slaves,  and  by  the  use 
of  her  animals  and  tools,  would  belong  exclusively  to  her,  than 
that  the  annual  or  monthly  rental  of  her  property  was  hers.  The 
former  comes  more  nearly  within  the  meaning  of  '^increase  of 
land,"  whatever  that  may  be,  than  the  latter.     Eent  is  not  the 
increase  of  land  at  all.     It  is  a  riglit  to  a  periodical  profit  there- 
from.    If  the  wife  owns  land,  bv  the  statute  the  husband  is  en- 
titled  to  its  possession  and  management,  and  the  community  to 
its  use  and  profits   other  than   its  '^increase."     Eent  is  but  a 
stipulated  amount  paid,  whether  in  cash  or  the  products  of  the 
soil,  for  the  use  of  the  land,  to  which  the  community  would  oth- 
erwise   be   entitled;    furthermore,  it  is  a  legitimate  inference 
that  such  rents  arising  from  the  lease  of  the  wife's  land  are  the 
result  in  some  measure  of  the  care  and  management  of  the  hus- 
band or  wife,  or  both,  and  for  that  reason  community. ®® 

The  same  reasons  exist  for  holding  rents,  hire,  and  compensa 
tion  for  the  wife's  personal  property,  community.  In  Carr  v. 
Tucker,  42  Tex.  330,  it  was  decided  that  the  hire  for  the  use  ot 
two  horses,  a  wagon  and  harness,  the  separate  property  of  the 
wife,  rightfully  belonged  to  the  community,  and  that,  too,  at  a 
time  when  the  Constitution  provided  that  "the  rights  of  mai^ 
ried  women  to  their  separate  property,  real  and  personal,  and 
the  increase  of  the  same,  shall  be  protected.'^  Such  hire,  like 
her  crops,  was  held  not  to  be  "increase." 

§  189.  —  Timber,  Soil,  etc.,  Taken  from  Her  Land. 

It  would  seem  that  certainly  the  spontaneous  growth  or  pro- 
duction of  the  wife's  land — such,  for  instance,  as  timber  grown 
upon  it  or  soil  and  minerals  taken  from  it — would  come  within 
the  meaning  of  "increase"  of  land,  and  thereby  be  freed  from  the 
impress  of  community  character.  It  can  readily  be  seen  that 
the  crops,  rents,  and  hire  of  her  property  represent  to  a  very 
large  extent  the  skill,  care,  and  labor  of  one  or  both  the  spouses ; 
all  of  these  belong  to  the  community  estate.     But,  even  in  the 

•Rhine  t.  Blake,  59  Tex.  240 ;  Hay-      Small,  4  Tex.  Civ.  App.  493,  23  S.  W. 
den  V.  3i[cMillan,  4  Tex.  Civ.  App.      432. 
479,   23    S.    W.     430;    Schcpflin   v. 
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case  of  such  things  as  are  under  consideration,  in  this  section, 
an  amount  of  labor,  care,  and  capital  is  necessary  to  be  expended 
before  the  timber,  soil,  etc.,  is  segregated  from  the  realty  and  pat 
into  marketable  condition.     Hence,  the  acquisition  is  by  oner- 
ous title,  and  belongs  to  the  community.     Thus,  it  has  been  held 
that  lumber  cut  by  mills  owned  by  the  wife,  with  labor  belong- 
ing to  her,  from  logs  cut  from  her  land,  was  community  prop- 
erty;"^ and  that  bricks  made  upon  her  separate  land,  and  out 
of  the  soil  of  such  land,  the  husband  having  nothing  to  do  with 
tlieir  manufacture,  and  paying  no  part  of  the  expenses  of  mak- 
ing   theni,  also    were    community  property.*^^     From  analogy, 
hay,  fuel,  minerals,  soil,  gravel,  rock,  sand,  and  the  like,  found 
upon  the  wife's  land,  when  segregated  therefrom  by  the  hus- 
band or  wife,  and  the  proceeds  of  such  things  when  sold,  would 
likewise  belong  to  the  conununity."* 

§  190.  —  Profits  from  Her  Investments. 

This  phase  of  the  subject  has  been  discussed  to  some  extent,"* 
and  will  again  be  noticed  but  briefly.  Wliatever  is  acquired  by 
husband  or  wife  by  speculation  with  the  wife's  separate  funds 
is  community  property.  If  there  be  gains  they  are  not  acquired 
by  gift,  devise,  or  descent.  They  are  the  fortuitous  result  of 
a  contract,  based  upon  a  consideration, — the  profits  of  a  ven- 
ture. They  do  not  represent  the  enhancement  in  value  of  a 
particular  piece  of  property,  but  an  amount  additional  to  the 
original  fund,  for  its  use  or  as  a  compensation  for  the  venture, 
and  for  the  time  and  attention  bestowed.  The  purchase  of  mer- 
chandise with  the  wife's  funds,  and  their  sale  at  a  profit,  eonsti- 
tnte  such  profits  community.  They  are  the  compensation  for 
the  use  of  the  money  and  the  time  and  labor  of  the  spouses  in 
the  (mterprise.  The  same  is  true  as  to  profits  of  specula- 
tion with  her  funds  in  bonds,  stocks,  lands,  or  anything  else.  Her 
purchase  with  her  means  of  a  lottery  ticket  constitutes  the  profits 
upon  her  venture  a  part  of  the  community  funds.''*     Just  how 

^nVhite  V.  Lynch.  20  Tex.  195.  "Anfe,  S  144. 

"Craxton  v.  Ryan.  3  Tex.  App.  Civ.  "Dixon  v.  Sanderson,  72  Tex.  359j 

Cas.   (WilUon)   §307.  10  S.  W.  535. 
"Compare  post,  §  221. 
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far  this  rule  will  be  carried  remains  to  be  seen.     It  has  within 
it  the  elements  of  danger  to  the  wife's  separate  estate.     It  would 
not  do  to  say  that  every  sale  of  the  wife's  property  at  a  price  in 
excess  of  its  cost  to  her,  would,  to  the  extent  of  this  increase, — 
or  profit   it   may  be  called, — render  the  proceeds  community 
property.     This  would  lead  to  no  end  of  confusion,  and  serious- 
It  afiFect  the  wife's  right  to  own  an  estate.     For  it  is  well  settled 
that  the  wife's  property  may  undergo  changes  and  mutations, 
ie  sold  and  the  proceeds  invested,  resold  and  reinvested,  and  yet 
preserve  its  separate  character,  so  long  as  she  can  trace  its  origin 
to  funds  belonging  to  her.     And  it  is  also  further  well  settled 
that  the  enhanced  value  due  to  an  appreciated  market,  natural 
^owth,  increased  size,  and  the  like,  remains  hers,  and  does  not 
become  part  of  the  conmiunity  as  increase  of  her  property.    The 
true  rule,  then,  would  seem  to  be  that  if  the  wife's  funds  be  em- 
ployed in  making  purchases  for  the  purpose  of  reselling  at  an 
enhanced  price,  and  the  object  of  the  transaction  be, — ^not  the 
permanent  acquisition, — ^but  the  gaining  by  this  means  of  a  sum 
for  the  use  and  employment  of  her  property,  the  profits  thus 
realized  would  rightfully  belong  to  the  community  estate  of  her- 
self and  husband.     For  there  can  be  no  difference  between  buv- 
ing  and  selling  merchandise  for  gain,  and  buying  and  selling  cat- 
tle for  the  same  purpose.     It  would  be  strange  law  that  would 
give  to  the  community  the  profits  in  the  one  case  and  deny  it  in 
the  other.     The  object  of  both  transactions  is  gain  by  the  in- 
vestment of  the  wife's  means.     That  speculations  are  more  fre- 
quently made  in  one  class  of  property  than  another,  does  not 
affect  the  rule  here  stated,  but  might  be  considered  as  throwing 
light  upon  the  probable  purpose  of  making  her  investments. 

§  191.  —  Interest  on  Her  Money. 

Inseparably  connected  with  the  foregoing  is  interest  on  the 
wife's  money.  It  is  but  another  species  of  profit  upon  her  in- 
vestments. It  is  but  the  hire  for  the  use  of  her  property,  and 
as  such  acquisition  falls  properly  in  the  general  fund  of  the 
family.^*     In  some  of  the  cases  interest  due  by  the  husband  to 

"Braden  v.  Gose,  57  Tex.  37;  Ca-  S.  W.  206;  Parrish  v.  Williams  (Tex. 
bcU  V.  Menczer  (Tex.  Civ.  App.)  35      Civ.  App.)  53  S.  W.  79. 
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the  wife,  for  use  of  her  money,  has  been  held  to  be  her  separate 
property,  but  that  is  by  force  of  a  gift  thereof  to  her  by  the  hus- 
band, and  must  be  measured  by  the  rules  applicable  to  gifts.  It 
is  hers  as  between  herself  and  husband.^®  But  she  cannot  re- 
cover interest  from  him  for  the  use  of  her  property  or  funds  con- 
verted by  him,  in  the  absence  of  a  promise  to  pay,  since  he  is  in 
law  entitled  to  this  use.^^ 

In  Carlisle  v.  Sommer,  61  Tex.  124,  it  was  held  that, 
notwithstanding  the  fact  interest  accumulated  on  the  separate 
notes  of  the  wife  became  community  property,  still,  if  the  cred- 
itor of  the  community,  by  his  vexatious  proceedings  and  threats, 
prevented  the  payment  of  the  note,  so  that  the  interest  accumu- 
lated and  remained  unpaid,  such  creditor  could  not  reach  the 
interest  thus  due  so  as  to  subject  it  to  the  payment  of  the  hus- 
band's debts. 

§  192.  —  Property  Purchased  on  Credit,  When. 

If  the  wife  attempts  to  purchase  property  upon  credit,  and  in 
doing  so  employs  in  any  way  the  husband's  credit,  or  the  com- 
munity credit,  which  is  the  same  thing,  the  new  acquisition  en- 
ters the  common  fund.^®  If  the  husband  either  expressly  or  im- 
pliedly sanctions  her  purchase  he  becomes  liable  for  payment, 
and  the  purchase  in  consequence  is  his,  for  the  benefit  of  the 
community.'®  She  cannot  use  her  husband's  credit,  nor  prom- 
ise payment  out  of  the  community. 

§  193.  —  Damages  for  Injury  to  Person  of  Either  Spouse. 

A  chose  in  action  accruing  to  either  spouse  during  coverture 
by  reason  of  an  injury  to  his  person  does  not  fall  within  either 
of  the  exceptions  mentioned  in  the  statute  defining  the  com- 
munity property.     Damages  for  such  injuries,  when  recovered, 

"Hall  V.  Hall,  52  Tex.  294;  Mar-  "Parrish  v.  Williams    (Tex.  Civ. 

tin  Brown  Co.  v.  Perrill,  77  Tex.  199,  App.)  53  S.  W.  79. 

13  S.  W.  975;  Hamilton  Brown  Co.  "Potter    v.    Kennedy    (Tex.    Civ« 

V.  Whitiiker,  4  Tex.  Civ.  App.  380,  App.)  41  S.  W.  711. 

23  S.  W.  520.  "See  ante,  %  142;  post,  S  2S58. 
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belong  to  the  community  gains.®^  An  apparent  exception  to 
this  rule  is  seen  in  the  case  of  Nickerson  v.  Nickerson,  65  Tex. 
-8],  in  which  the  court  holds  that  damages  recovered  by  the 
rfe  for  a  tort  inflicted  upon  her  by  her  husband  and  another 
Ijecome  her  separate  property.  The  opinion,  howe\'or,  express- 
Iv  recognizes  the  rule  as  here  stated,  but  determines  that  case 
as  "one  evidently  not  within  the  contemplation  of  the  statute  de- 
claring what  shall  be  separate,  and  what  shall  be  community, 
property."  The  exigencies  of  that  case  justified  the  court  in 
iolding,  in  effect,  that  the  husband's  tortious  act  could  not  con- 
fer upon  him  property  rights  in  the  damage  to  which  the  wife 
was  clearly  entitled. 

The  injury  may  be  either  to  the  body  or  mind,  as  mental  suf- 
fering will  form  the  basis  of  an  action  for  damages.®^  If,  how- 
ever, the  mental  suffering  arises  after  the  death  of  the  husband, 
it  is  not  community.®^ 

The  measure  of  damages  for  an  injury  to  the  person  of  either 
spouse,  where  such  injury  is  permanent,  is  not  based  upon  the 
probable  duration  of  life  of  the  person  suing,  unless  such  plain- 
tiff be  also  the  person  injured,  but  upon  the  probable  duration 
of  life  of  the  one  injured.*^ 


§  194.  —  Damages  to  Community  Property. 

It  is  probably  a  superfluity  to  add  tliat  damages  arising  from 
an  injury  or  trespass  to  the  community  likcAvise  become  com- 
munity.®'* So,  a  recovery  for  the  value  of  crops  destroyed  upon 
the  separate  lands  of  either  spouse  is  for  the  community.®*^ 
Whether  the  community  property  be  destroyed  or  only  injured. 


"Ezell  y.  Dodson,  00  Tex.  331; 
Texas  C.  R.  Co.  v.  Burnett,  61  Tex. 
638;  Gallagher  v.  Bowie,  60  Tex.  265, 
17  S.  VV.  407;  Texas  &  P.  R.  Co.  v. 
Bailey,  83  Tex.  19,  18  S.  W.  481; 
Missouri  P.  R.  Co.  v.  White,  80  Tex. 
202,  15  S.  W.  808;  Bohan  v.  Bohan 
(Tex.  Civ.  App.)   56  S.  W.  959. 

"I^per  V.  Western  U.  Tel  eg.  Co. 
70  Tex.  689,  8  S.  W.  COO 


•^Western  U.  Teleg.  Co.  v.  Kelly 
(Tex.  Civ.  App.)  29  S.  W.  408. 

"International  &  G.  N.  R.  Co.  v. 
Anthony  (Tex.  Civ.  App.)  57  S.  W. 
897. 

"Edrington  v.  Newiand,  57  Tex. 
627;  Middlebrook  Bros.  v.  Zapp,  73 
Tex.  29,  10  S.  W.  732. 

^^^^Texas  &  St.  L.  R.  Co.  v.  Reid,  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  5 
296. 
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the  reeoverj'  would  partake*  of  course,  of  the  nature  of  the  efl- 
tate  which  it  is  intended  to  replace. 


^  195.  Insurance  Policy  upon  life  of  Husband  or  Wife,  When. 

Akin  to  the  profits  realized  by  the  community  upon  the  hufr 
band^s  or  wife's  investments  of  the  separate  or  community  funds 
ire  the  proceeds  of  an  insurance  policy  upon  the  life  of  the  one 
jr  the  other,  with  loss  payable  to  the  estate  of  the  insured,  or  to 
the  community,  or  as  directed  by  will.  An  insurance  policy  18 
fiothing  more  than  a  contract, — an  undertaking  upon  the  part 
i>f  the  company  to  pay  the  face  of  the  policy  upon  the  death  ol 
the  insured,  in  consideration  of  periodical  payments  of  the  pre- 
mium; and  this  contract  or  obligation  is  governed  by  preciselj 
the  same  rules  applicable  to  the  acquisition  of  other  propertj 
luring  coverture,  in  determining  upon  its  character  as  commv 
iiity  or  separate  property.  If  the  husband  write  his  life  witl 
proc*eeds  payable  to  his  wife,  there  is  a  specific  gift  of  the  ac 
juisition  to  her,  and  such  contract  will  be  omitted  from  this  dis 
[*nssion  and  noticed  elsewhere.®*  But  where  the  policy  is  pa,^ 
iiblo  to  the  husband's  estate,  or  to  the  community  (here  ther 
eould  be  no  dispute),  or  as  directed  by  insured's  will,  or  its  dis 
position  controlled  by  similar  expressions,  there  is  nothing  t 
take  it  out  of  the  class  of  acquisitions  made  during  marriage  a 
a  profit  from  a  venture  or  investment.  Insurance  policies  usi 
illy  possess  a  cash  value  at  all  periods  of  their  existence ;  read 
Ing  their  maximum,  of  course,  upon  the  death  of  the  insured 
but  at  all  times,  unices  relieved  of  its  conunimity  character  b 
means  of  a  valid  assignment  or  gift,  the  wife  has  an  interes 
therein  equal  to  her  husband.  And  it  can  make  no  difFerenc 
A'hether  the  premium  payments  are  made  from  the  separat 
fimds  of  the  husband,  the  wife,  or  from  their  joint  funds;  fo 
the  profits  of  all  of  these  funds  l)elong  alike  to  the  community 
If  the  policy  were  uiK>n  the  life  of  the  wife  it  could  hardly  b 
?onsidered,  in  the  first  place,  such  a  contract  as  she  could  in  la^ 
enter  into,  without  the  consent  and  assistance  of  her  husband 
and  it  then  becomes  the  imdertaking  of  the  community  to  pa 
the  premiums,  and  hence  the  policy  would  be  of  that  estate;  i 

Tost,  S  227. 
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upon  the  life  of  the  husband,  and  the  payments  were  made  out 
of  his  separate  funds,  unless  by  proper  directions  it  was  express- 
ly stipulated  that  the  proceeds  were  payable  to  his  separate  es- 
tate, it  would  still  be  community,  for  the  profits  of  his  invest- 
ments are  none  the  less  commimity ;  and  even  if  such  directions 
were  stipulated,  in  the  absence  of  an  acquiescence  therein,  or 
outright  gift  thereof  by  the  wife,  it  would  seem  yet  to  be  com- 
munity ;  for  whatever  the  husband's  intentions  upon  making  an 
investment  of  his  separate  property,  the  profits  arising  there- 
from belong  equally  to  his  wife.     We  are  assuming  in  the  dis- 
cussion that  a  contract  of  insurance  represents,  or  is  a  transac- 
tion involving,  the  investment  of  small  simas  or  payments  period- 
ically, for  which  a  larger  sum  may,  upon  certain  contingencies, 
be'demanded,  varying  in  amount  according  to  the  contingencies 
and  time  of  making  demand,  rather  than  as  a  transaction  of  pur- 
chase of  a  specific  and  indivisible  piece  of  property,  which  we 
deem  the  correct  view.     If  the  latter  be  the  correct  view  of  the 
transaction,   a  policy  purchased  by  the  husband  or  wife  from 
their  separate  funds  would,  of  course,  be  his  or  hers,  and  not 
community.     Where  the  premium  payments  are  made  from  the 
community,  however  the  husband  may  direct  the  policy,  the  pro- 
ceeds are  certainlv  community.     It  would  be  eoinc:  further  than 
any  court  has  yet  sanctioned,  to  say  the  husband  can  use  the  com- 
munity funds  to  augment  his  own  separate  estate.     His  right  to 
dispose  is  for  the  benefit  of  the  community,  and  not  for  private 
and  individual  gain.     To  permit  him  to  use  such  for  the  pur- 
chase of  an  insurance  policy  upon  his  life,  and  make  the  proceeds 
payable  to  his  separate  estate,  is  no  less  than  to  permit  him  to 
make  a  gift  to  himself  of  his  wife's  interest  in  the  community. 
If  he  may  so  use  a  part,  he  may  use  all.     He  may  give  his  own, 
but  he  cannot  give  hers  to  another,  much  less  to  himself,  with- 
out her  consent.     And  in  such  case  it  cannot  be  said  that  the 
wife's  interest  extends  only  to  an  interest  in  the  premiums  paid 
for  such  policy,  for  she  has  as  much  interest  in  the  profits  made 
by  the  husband's  trades  as  she  has  in  the  consideration  paid.®^ 
Xecessarily  to  a  great  extent,  whether  such  policy  is  separate  or 

^^Martin  v.  Moran,   11  Tex.  Civ. 
App.  ^9^  32  S.  W.  904. 
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community  depends  nj>on  the  circimistances  of  each  case,  as  the 
(juestions  of  intention,  to  donate  by  one  to  the  other,  and  acqui- 
escence amounting  to  ratification  or  estoppel,  and  other  extrin- 
sic matters,  mav  enter  into  the  consideration. 

§  196.  —  Penalties,  etc.,  under  the  Statute. 

Our  statutes  provide  for  the  recovery,  under  certain  circum- 
stances, by  individuals  against  certain  persons  and  corporations, 
of    siuiis    of    money  denominated  ^^liquidated  damages,"  "for- 
feitfi,''    and   the   like.     Xotably  the  provisions  of  article  3380, 
permitting  any  person   aggrieved   by  the   violation  of  a  liquor 
dealer's  bond  under  the  statute  to  sue  upon  such  bond,  and  to 
recover  the  sum  of  $500  as  liquidated  damages  for  each  infrac- 
tion of  the  conditions  of  such  bond,  etc. ;  and,  in  article  4560d^ 
railroad  companies  refusing  or  failing  to  redeem  certain  coupons^ 
or  tickets  upon  presentation,  shall  forfeit  to  the  holder  thereof 
a  sum  not  less  than  $100,  nor  more  than  $500,  etc., — ^the^e  pen* 
alties  and  forfeitures,  accruing  in  favor  of  a  married  woman, 
Avould  render  the  recovery  community  funds.     There  is  nothing 
in  the  act  making  the  recovery  the  separate  property  of  the  wifb 
when  she  is  the  party  aggrieved.     It  is  in  the  nature  of  damages 
for  personal  injuries,  which  we  have  already  seen  are  community 
in  their  character.®®     In  case  the  right  inures  to  the  wife  under 
the  article  first  referred  to,  bv  reason  of  a  sale  to  her  husband 
under  such  circumstances  as  to  give  to  her  a  cayse  of  action,  the 
recovery  will  belong  to  her  in  her  own  separate  right.®*      It  is 
her  property  rather  than  the  husband's,  because,  in  a  measure 
his  OA\Ti  wrong  has  occasioned  the  cause  of  action,  and  he  will 
not  be  pennittcd  to  profit  by  it.     This  is  not  the  reason  assigned 
bv  the  court  in  the  authoritv  cited,  but  it  is  nevertheless  the  true 
reason.     If  the  recovery  belongs  to  the  wife  in  such  case  because 
^^the  legislature  has  expressly  given  the  wife  the  right  to  sue'' 
for  it,  as  stated  in  the  opinion  cited,  then  the  same  reason  exists 
for  saying  that  a  recovery  against  a  liquor  dealer  for  a  sale  to 
her  minor  child,  or  for  permitting  him  to  enter  and  remain  upon 
the  premises,  would  likewise  be  her  separate  property,  for  she 

"Wai  telsky  v.  McOec,  10  Tex.  Civ.  '^''Hahn  v.  Goinj»s,  22  Tex.  Civ.  App. 

App.  220,  30  S.  \V.  09.  57G,  50  S.  W.  217. 
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is  authorized  in  these  eases  also  to  sue.  But  it  cannot  be  said 
tkt  these  latter  damages  belong  to  the  mother  rather  than  to 
tlie  father  of  such  minor.  Her  power  to  sue  is  not  the  test,  but 
it  is  the  existence  or  nonexistence  of  such  facts  as  render  it  in- 
equitable for  the  husband  to  participate  in  the  recovery.®^ 

§  197.  —  Property  Acquired  by  Limitation. 

The  acquisition  of  property  during  marriage  by  limitations — 
the  holding  of  property  as  a  naked  trespasser  of  ttimes,  until  by 
lapse  of  time  the  statute  declares  the  possessor  to  be  the  owner 
of  it — is  most  obviously  gained  in  such  way  as  to  make  it  com- 
munity property,  whether  the  possession  be  held  by  the  husband, 
the  wife,  or  by  both  jointly.  The  possession  of  one  is  the  posses- 
sion of  both,  and  if  it  were  not,  the  acquisitions  of  either  by  such 
means  would  be  by  onerous  title,  and  the  fruits  thereof  commu- 
nity.*^ The  title  to  such  property  is  not  acquired,  however,  un- 
til the  full  period  of  limitation  has  run,  and  until  that  time,  nei- 
ther spouse  has  any  community  or  other  interest  in  it.^'- 

A  contrary  holding  is  made  in  Texas  &  N.  0.  R.  Co.  v. 
Speights  (Tex.  Civ.  App.)  69  S.  W.  572,  where  the  rule  is  stat- 
ed to  be  ^'that,  when  prescription  begins  before  and  ends  during 
marriage,  the  title  takes  effect  as  of  the  time  when  the  prescrip- 
tion began."  But  the  better  reason  is  with  the  rule  as  above 
stated,  for  it  can  hardly  be  said  that  property  is  ^^acquired''  by 
limitations  until  the  full  period  of  the  statute  is  completed,  and 
where  this  is  during  coverture  the  acquisition  should  be  classed 
as  community. 

§  198.  —  Colonial  Orants  to  Families. 

From  the  earliest  days  of  our  history  it  has  been  the  policy 
of  our  republic  and  state  to  foster  agriculture  and  stock  raising, 
and  to  encourage  immigrants  to  settle  within  our  borders,  by 
making  to  them  liberal  donations  or  grants  out  of  our  public  do- 
main.    The   question   early   arose,  whether  the  grants,  in  the 

••Sec  Nickerson  v.  Nickerson,  65  '^Bishop  v.  Lusk,  8  Tex.  Civ.  App. 

Te\.  281 ;  See  also  post,  S  289.  30,  27  S.  W.  306. 

Hurley  v.  Lockett,  72  Tex.  262, 
VI  S.  W.  212. 
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form  of  colonial  grants  to  the  head  of  tlie  family,  were  the  com 
muiiity  property  of  the  husband  and  wife,  or  belonged  separate 
ly  to  him  as  a  pure  donation.  It  has,  we  believe,  upon  the  sound 
est  reasoning,  Ix^en  properly  held  that  these  grants  of  land  by  th 
government  to  the  head  of  the  family,  under  the  ordinary  restri< 
tions,  were  conveyances  to  him  in  his  representative  capacity  an 
because  he  was  the  head  of  a  family,  and  hence  such  lands  wer 
impressed  with  the  community  character.  Certain  oflBce  an< 
surveying  fees  Avere  required  to  be  paid,  and,  moreover,  th 
family  was  required  to  occupy  and  cultivate  the  land  within 
stipulated  time, — evidencing  a  contract,  upon  sufficient  consic 
eration  moving  to  the  government,  to  pay  and  cultivate  upon  th 
])art  of  the  settler,  and  to  grant  and  convey  upon  the  part  of  th 
government.  The  burdens  of  such  acquisitions  in  point  of  fac 
fell  quite  as  heavily  upon  the  wife  as  upon  the  husband,  an 
^^these  grants  were  in  fact  dearly  purchased  by  the  unparallele 
toils  and  sufferings  of  both  the  partners ;  and  the  fruits  of  thei 
labors,  under  a  svstem  of  laws  where  the  communitv  interest 
are  protected  with  such  jealous  vigilance  should  be  equally  dij 
tributed."»3  As  said  in  Marks  v.  Hill,  46  Tex.  345:  '^It'is  b< 
lieved  that  the  contemporaneous  construction  was  that  the  in 
migration  and  settlement  in  the  state  was  the  leading  considen 
tion  of  the  grant;''  and  further,  in  Boone  v.  Hulsey,  71  Te: 
1 76,  9  S.  W.  531 :  "And  the  tendency  of  our  decisions  has  bee 
to  hold  the  doctrine  that  a  certificate,  when  issued  to  a  man  as 
head  of  a  familv,  or  his  heirs,  inures  to  the  benefit  of  the  famil 
who  came  with  him  to  the  country ;  .  .  .  [and]  if  his  wif 
immigrates  with  him,  it  was  commimity  property  of  himself  an< 
such  wife." 

§  199.  —  Pre-emption  Homesteads. 

Every  homestead  pre-emption  law  which  has  ever  existed  ii 

•urates  V.   Houston,   3   Tex.   433;  phy.  31  Tex.  405:  Wimberly  v.  Pabs 

Biirris  v.  Wi<lemaii.  0  Tex.  231 ;  Par-  55   Tex.    587  :  Hodge   v.   Donald,  5 

ker  V.  Chance.  11  Tex.  513;  Wilkin-  Tex.  344:  Caruth  v.  Grigsby,  57  Te: 

son  V.  WilkinKon,  20  Tex.  237:  Babb  250;   Porter  v.  Chronister,    58    Te3 

V.  Carroll,  21   Tex.  705;   Wright  v.  53;    Rudd  v.  Johnson,    60    Tex.  91 

M<(^inty,    37    Tex.    733;    Carter    v.  Manchaca  v.  Field,  62  Tex.  135. 
Wi-e,  39  Tex.  273;  Cannon  v.  Mur- 
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our  state  has  prescribed,  as  an  essential  prerequisite  to  a  grant,. 
that  the  land  be  actually  settled  and  improved.  This  occupancy 
is  the  essential  feature — the  sine  qua  non — of  the  whole  trans- 
action, and  is  the  key  to  the  determination  of  the  status  of  the 
property  when  acquired.  Where  husband  and  wife  make  an  ap- 
plication for  a  homestead  donation,  they  must  first  have  settled 
thereon  and  begun  the  improvement  thereof.  This  settlement 
and  improvement  is  their  joint  act,  and  the  land  thus  acquired  is 
regarded  as  the  result  of  their  joint  efforts  and  labors.  She  is 
regarded  as  contributing  equally  with  her  husband  toward  its 
acquisition.  It  is  not  a  gift,  but  an  acquisition  by  contract^ 
upon  mutual  terms  and  considerations  between  the  state  and 
homesteader.^*  But  here,  again,  as  in  acquisition  of  property 
bv  limitations,  the  parties  have  no  title,  either  separate  or  com- 
munity, until  the  expiration  of  the  full  term  of  occupancy  re- 
quired by  law.  All  the  right  which  they  possess  is  the  inchoate 
right  to  remain  on  the  land  for  the  required  time,  and  thus  put 
themselves  in  a  position  to  demand  title;  and  until  such  occu- 
pancy has  been  completed  no  property  rights  have  accrued,®' 
and  if  before  such  time  the  wife  dies,  no  title  will  descend  to  her 
heir9.»« 

§  200.  —  Bounty  Warrants  and  Land  Certificates. 

Bounty  warrants  or  other  species  of  land  certificates  granted 
to  married  men  for  their  services  in  behalf  of  the  government, 
or  under  any  other  special  circumstances,  may  or  may  not  be 
community  property.  The  question  is  generally  easy  of  solu- 
tion. If  the  warrant  or  certificate  be  granted  to  the  husband  as 
a  reward  or  donation  in  recognition  of  his  extraordinary  valor,, 
sen'ioes,  or  the  like,  it  will  not  be  community.  And  it  can  make 
no  difference  whether  the  grant  was  made  in  consideration  of 
services  rendered  during  or  before  the  coverture;  if  there  was  no 
obligation  or  promise  to  remunerate,  it  would  only  be  a  gratui- 

•TtfUls  T.  Brown,  69  Tex.  244,  6  8.  13  Tex.  Civ.  App.  70,  25  S.  W.  323. 
W.  612.  '•Votaw  V.  Pettigrew,  15  Tex.  Civ. 

•Mitchell  V.  Nix,  1  Posey  Unrep.  App.  87,  38  S.  \V.  216. 
Caa.   (Tex.)    126;  Roberta  v.  Trout, 
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(ou3  donation,®^  precisely  the  same  as  pension  money  paid  by 
the  go\'ernment.®^  But,  on  the  other  hand,  if  the  grant  is  in 
pursuance  of  a  promise,  or  the  fulfihuent  of  a  legal  obligation; 
or,  in  other  words,  is  in  anv  wav  the  result  of  contract  with  the 
husband,  the  title  acquired  Avill  be  by  onerous  means  and  hence 
(»oiuni\mity.®®  If  a  right  to  such  warrant  or  certificate  existed 
in  favor  of  the  husband  before  marriage  it  would  not  be  commu- 
nity, although  the  certificate  itself  was  not  issued  to  him  until 
after  marriage.^^^ 

§  201.  Changes  and  Mutations 

Property  found  in  the  possession  of  the  connubial  partnershi] 
has  upon  it  the  brand  of  the  community,  until  its  separate  char 
acter  is  in  some  way  established.  If  it  really  be  community,  i 
retains  that  character  till  the  termination  of  the  partnershi 
(it  is  then  no  longer,  strictly  speaking,  community  property,  fc 
there  is  no  community,  but  the  heirs  o\vn  their  respective  intei 
ests  therein  in  common)  ;or  until  it  is  in  some  wav  converted int 
the  sepjirate  property  of  one  or  the  other  of  the  spouses,  or  unti 
it  is  disposed  of  by  the  husband.  We  have  already  seen  how  i 
may  be  converted  into  the  separate  estate  of  the  partners,^  If  i 
be  sold,  or  exchanged  for  other  property,  the  proceeds  or  proj 
( rty  tak(»n  in  exchange  immediately  assume  the  same  status  o 
that  sold  or  given  in  exchange.  That  received  stands  in  lieu  o 
that  given.^  It  is  not  necessary  to  cite  authorities  upon  a  propc 
sition  so  fundamental.  It  Avas  never  contemplated  that  th 
community  should  be  denied  the  right  freely  to  cell  or  exchang 
its  possessions,  upon  pain  of  changing  the  status  of  the  propert; 
if  such  sales  or  exchanges  Avere  made.  To  what  estate  could  i 
be  transferred  by  such  a  process  ?     Mortgaging  the  communit 
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Fisk    V.    Flores.    43    Tex.    340;  ••Goldaraith  v.  Herndon,   33  T« 

Ames  V.  ITubhv,  49  Tox.  705:  McRey-  705:  Xixon  v.  Wichita  Land  &  Cn 

Holds  V.  Bowlby,  1  Posey  Unrep.  Cas.  tie  Co.  84  Tex.  408,  19  S.  W.  560. 
(Tex.)  452;  Nixon  v.  Wichita  Land  '^Parker  v.  Newberr}%  83  Tex.  42i 

&  Cattle  Co.  84  Tex.  408,  19  S.  W.  18  S.  W.  815;  Garner \-.  Thompsoi 

500;    Cuusici  v.  La  Coste,  20  Tex.  2  Posey  Unrep.  Cas.  (Tex.)  233. 
209.  \4.nte,  $  80. 

•* Johnson  v.   .Johnson    (Tex.   Civ.  "Clardy  v.  Wilsoa  (Tex.  Civ.  App. 

App.)  23  S.  W.  1022.  58  S.  W.  62. 
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doe?  not  affect  its  status.  Even  though  it  be  reebnveycd  to  the 
wife,  it  will  immediately  again  assume  the  community  charac- 
ter;' indeed,  it  would  be  better  to  say  that  by  such  transaction 
of  conveyance  in  trust  the  property  never  loses  its  community 
character.*  It  is  never  required  of  anyone  to  establish  affirma- 
tively that  community  funds  entered  into  the  acquisition  of 
property  acquired  during  the  marriage,  but  this  conclusion  is 
aided  by  the  presumption  of  law  that  such  is  the  case. 

§  202.  Liability  of  Commanity  for  Community  Debts. 

"The  community  property  of  the  husband  and  wife  shall  be 
liable  for  their  debts  contracted  during  marriage,  except  in  such 
cases  as  are  especially  excepted  by  law.''*  The  article  makes  no 
distinction  between  debts  contracted  by  the  husband  and  those 
contracted  by  the  wife.  Either  may,  under  certain  circumstan- 
ces, contract  for  the  community.  A  distinction  between  iu4ivid- 
ual  debts  and  community  debts  is  not  only  difficult  to  draw,  but 
is  well  nigh  worthless  when  drawn.  Generally  a  community  debt 
may  be  said  to  be  a  debt  contracted  on  behalf  of  the  community, 
whether  by  the  husband  or  by  the  wife ;  such  as  the  husband's 
debts  for  the  benefit  of  the  family  or  community  property,  and 
the  wife's  debts  for  necessaries.  For  these  the  communitv  is 
liable,  and,  too,  regardless  of  whether  the  contract  prove  bene- 
ficial to  that  estate  or  not.  To  confine  the  liability  of  the  com- 
munity to  such  debts  as  result  in  a  benefit  to  that  estate  would 
nnp<ise  upon  the  husband  and  all  those  dealing  with  him  in  the 
belief  that  that  estate  was  liable  to  them  for  their  debts,  the  ne- 
cessity, not  only  of  scrutinizing  the  transaction,  but  of  correctly 
foretelling  whether  the  transaction  would  prove  advantageous  or 
otherwise.  This  is  not  the  rule.  If  the  husband's  efforts  result 
in  gain,  the  community  receives  the  benefits ;  if  they  result  in 
loss,  it  should  likewise  share  the  burdens.  The  words  "contract- 
ed during  marriage,"  in  the  article  quoted,  are  not  to  be  under- 
stood as  words  of  limitation,  exempting  the  community  from  lia- 
bility from  all  debts  other  than  those  mentioned. 

■ 

'IJallow  V.  Caaey   (Tex.)   9  S.  W.         *Pratt  v.  Godwin,  61  Tex.  331. 
18i>.  •Rev.  Stat.  art.  2973. 

M.  W.— 14. 
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§  203.  For  Antenuptial  Debts  of  Spouses. 

Since  the  community  estate  is  so  comprehensive,  embracing 
as  it  does  the  major  part  of  all  earnings,  gains,  and  acquisitions 
after  marriage,  the  ability  of  the  spouses  to  accumulate  a  sepa- 
rate estate  is  indeed  quite  circumscribed.  All  their  future  earn- 
ings go  to  the  community,  and  are  liable  for  the  debts  contracted 
during  the  marriage.  If  they  were  not  liable  for  antenuptial 
debts,  marriage  would  then  become  a  veritable  bankrupt  tribu- 
nal whereto  all  debt-ridden  persons  could  flee  with  the  certain 
assurance  that  the  major  part  of  their  property  would  hence- 
forth be  forever  protected  to  them,  and  they  thus  practically  ren- 
dered immune  from  the  demands  of  their  former  creditors.  But 
such  is  not  the  law.  The  community  is  a  conunon  fund,  liable 
alike  to  the  creditors  of  the  husband  and  the  wife  for  their  ante- 
nuptial debts.^  The  acquisitions  of  their  joint  efforts  bel(Hig 
alike  to  the  husband  and  wife,  and,  in  most  instances,  constitute 
almost  the  entire  estate  owned  by  them.  Marriage  in  no  way 
discharges  those  existing  debts,  and  since  it  is  a  rule  of  law,  as 
well  as  of  morals,  that  all  the  property  owned  by  a  person,  vritli 
certain  defined  exceptions,  should  be  liable  to  his  creditors  for 
his  debts,  and  since  the  community  belongs  to  the  spouses,  no 
valid  reason  can  be  given  why  it  should  not  be  liable  for  these 
debts.  If  reduced  to  a  scientific  formula,  it  might  be  held  that, 
since  by  marriage  the  husband  in  no  way  becomes  liable  for  the 
wife's  debts  as  at  common  law,  and  since  he  o\vns  an  equal  inte^ 
est  in  the  community  property,  only  the  ^vif e's  portion  of  that  es- 
tate could  be  taken  for  her  antenuptial  debts ;  and  vice  versa  with 
reference  to  those  of  the  husband.  But  we  have  seen  that  the 
spouses  do  not  own  a  separate  estate  in  the  community  to  the 
extent  of  a  one  half,  and  that  their  interests  are  not  severable. 
The  interest  of  each  is  not  capable  of  being  seized  and  sold  in 
such  manner  as  to  constitute  the  residue  the  separate  property 
of  one  of  the  spouses.  It  has  never  been  thought  advisable  to 
permit  an  accounting  between  them  at  the  instance  of  a  credit- 
or ;  the  law  rather  recognizes  the  indivisible  character  of  the  com- 

•Moody  V.  Siiioot,  78  Tex.  119.  14      50  Tex.  291;  Portis  ▼.  Parkor,  22 
S.  W.  285;  Lee  v.  Henderson,  75  Tex.      Tex.  699. 
190, 12  8.  W.  981 ;  Taylor  v.  Murphy, 
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lunity  estate,  and  makes  it  liable  generally  for  all  the  debts  of 
ich  of  the  spouses,  and  leaves  the  question  of  equitable  account- 
ig  to  marital  partners  themselves,  sliould  the  necessity  ever 
m 

iOL  For  Individual  Debts  Contracted  during  Marriage. 

Fully  as  great  reason  exists  for  liolJing  the  community  estate 
ble  for  the  individual  debts  of  the  spouses  contracted  during 
irriage  as  for  those  contracted  before.  Indeed,  the  statute 
38  the  very  broad  language,  "  their  debts  contracted  during 
rriage,"  and  it  needs  no  argument  to  show  that  this  applies 
je  to  the  contracts  of  the  husband  and  wife.  It  is  not  neces- 
y  the  debt  should  be  respecting  the  commimity.^  The  stat- 
does  not  so  provide.  It  is  liable  for  the  separate  debts  of 
L®  This  common  fund  is  a  source  from  which  all  debts  of 
ler  spouse  may  be  satisfied.  Creditors  are  not  concerned 
h  the  respective  interests  of  its  OAvners,  but  upon  judgment 
inst  the  wife  are  given  an  option  of  an  execution  against  the 
ununity  or  her  separate  estate.  Having  an  individual  exe- 
ion  against  one  of  the  spouses,  they  may  levy  upon  the  en- 
)  community,*  or  they  may,  if  they  see  proper,  levy  only  upon 
I  sell  the  interest  of  one  of  the  spouses,  where  the  relation  of 
(band  and  wife  no  longer  exists  and  the  community  is  conse- 
fntly  at  an  end.^^  For  after  dissolution  of  the  marriage  their 
mer  community  property  is  no  longer  the  marital  community, 
;  is  held  by  them  as  tenants  in  common. 

)5.  Commiinity  Entitled  to  Eeimbursement,  When. 

rhe  peculiar  tenacity  with  which  our  courts  adhere  to  the 
trine  that  acquisitions  during  marriage  are  community  prop- 
Y  leads  us  to  a  consideration  of  the  status  of  such  acquisitions 
en  by  reason  of  their  nature  they  are  attached  to,  or  form  a 
t  of,  the  wife's  separate  property  in  such  a  way  as  not  to  Ix^ 

lall  v.  Hall,  62  Tex.  294.  ''Grand jean   v.   Runke    (Tex.   Civ. 

lev.  Stat.  arts.  2970,  2971 ;  Grant  App.)  39  S.  W.  945. 

irhlttlesey,  42Tex.  320;  Cowan  v.  "Campbell  v.  Antia,  21  Tex.  Civ. 

O.  Nelson  Mfg.   Co.    (Tex.  Civ.  App.  161,  51  S.  W.  343. 

>.)  34  S.  W.  1045. 
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separable  therefrom;  such  as  structures,  fixtures,  and 
ments  plaec»d  upon  lier  land,  money  and  labor  expended  ii 
ing  substantial  improvements  upon  her  other  separate  pre 
comnumity  feed  and  funds  employed  in  fattening  her  liv< 
for  market,  and  the  like.  The  difficulty  is  not  so  much 
ciding  what  is  and  what  is  not  commimity  property,  but 
ciding  when  and  to  what  extent  the  separate  estates  sho 
imburse  the  community,  and  vice  versa.  The  commu 
not  entitled  to  any  portion  of  the  corpus  of  the  wife's  pr 
but  to  its  fruits,  revenues,  and  profits  only.  On  the  othei 
her  separate  property  is  not  entitled  to  absorb  the  comn 
nor  any  part  of  it,  by  Avay  of  expenditures  for  bettermer 
permanent  enhancement  of  her  property.  To  permit  this 
\ye  to  permit  the  conversion  of  the  community  into  the  sc 
])roperty  of  either  spouse  as  best  subsen-ed  the  purposes 
liusband  and  wife,  and  in  the  end  have  the  effect  of  de[ 
creditors  and  heirs  of  what  they  would  otherwise  be  justl 
tied  to  receive.  It  frequently  happens  that  the  improve 
iire  such  as  cannot,  because  of  their  nature  and  the  nature 
property  improved,  be  segregated  and  classed  as  conini 
but  become  a  part  and  parcel  of  the  thing  improved,  s 
buildings  upon  the  wife's  land.  In  such  cases  the  commu 
equitably  entitled  to  be  reimbursed  for  the  outlay  upon  he 
rate  property.^ ^  The  title  to  the  property  still  remains 
wife,  subject  to  this  equity  in  favor  of  the  community ;  bi 
not  such  an  equity  or  right  in  favor  of  the  husband  or  th 
munitv  as  that  creditors  of  the  husband  mav  seize  and 
upon  execution.^^  It  may  be  that  the  husband  contempl 
gift  of  the  improvements  thus  placed  upon  her  land,  to  th< 
In  that  event,  of  course,  no  claim  can  be  made  by  the  comr 

^»Furrh  v.  Winston,  00  Tex.  521,  1  "Schwartzman    y,     Cabell 

S.  \V.  527:   Welder  v.  I^nibert,  91  Civ.  App.)   49  S.  W.  113.     1 

Te.x.  510,  44  S.  W.  281 :  Bond  v.  Hill,  Blum  v.  Rogers,  71  Tex.  668, 

37  Tex.  020;  Robinson  v.  Moore,  1  595;  Samuelson  v.   Bridges, 

TfX.  Civ.  App.  93,  20  S.  W.  094;  Rice  Civ.  App.  425.  25  S.  W.  636; 

V.  Rice,  21  Tex.  58;  Cameron  v.  Fay,  v.  Sprowls   (Tex.  Civ.    App. 

55  Tex.   58 ;  Day  v.    Stone,   59  Tex.  W.  657. 
015;  Clift  V.  Clift,  72  Tex.  144,  10 
S.  W.  338;  Sanbiirn  v.  Deal,  3  Tex. 
Civ.  App.  385,  22  S.  W.  192. 
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for  reimbursement.  But  the  claims  of  creditors  may  be  thus 
pivjiidiced.  For  it  is  not  consonant  with  fair  dealing  to  permit 
the  husband  to  make  a  gift  of  the  community  to  his  wife  when 
to  do  so  will  be  to  deprive  others  of  what  they  are  justly  entitled 
to.  If  the  improvements  were  placed  by  the  husband  for  the 
fraudulent  purpose  of  delaying  his  creditors,  and  the  wife  par- 
ticipated in  such  fraudulent  intent,  she  might  thereby  subject 
her  land,  along  with  the  improvements,  to  sale  for  the  satisfac- 
tion of  such  creditors'  demands.^ ^  But,  not  participating  in 
such  fraud,  her  land  cannot  be  sold.  It  does  not  follow,  how- 
ever, that  a  gift  by  the  husband  of  such  improvements  without 
such  fraudulent  intent,  or  the  placing  of  such  improvement 
without  an  intention  of  gift  to  the  wife,  would  necessarily  place 
them  beyond  the  reach  of  his  creditors.  The  supreme  court, 
through  Justice  Brown,  in  Maddox  v.  Sum  merlin,  92  Tex.  483, 
49  S.  W.  1033,  50  S.  W.  567,  intimated  very  strongly  that  the 
courts  were  not  without  power  to  subject  such  improvements  to 
the  demands  of  creditors.  It  said :  '^If  the  husband  intended 
the  house  as  a  gift  to  the  wife,  it  was  void  as  to  existing  credit- 
ors, and  is  subject  to  their  debts  as  if  not  given  to  her,  unless 
she  shows  that  when  the  gift  was  made  he  had  enough  property 
remaining  to  pay  all  of  his  existing  debts.  The  law  will  not 
presume  it  to  be  a  gift  in  the  absence  of  evidence  to  show  such 
intention.  We  are  not  prepared  to  say  that  a  court  of  equity 
cannot  so  adjust  the  interests  of  the  parties  as  to  fully  protect 
the  wife's  title  to  the  land  and  all  the  benefits  derived  from  it, 
and,  at  the  same  time,  give  to  the  creditors  the  benefit  of  tlie 
property  which  ought  to  be  applied  to  the  payment  of  their 
debts."  But  in  the  nature  of  things  it  will  frequently  hapj)en 
that  the  expenditures  of  the  community  are  made  in  such  a  way 
that  the  improvements  or  benefits  placed  upon  the  separate  prop- 
erty cannot  be  reached.  In  those  cases  the  community  would'  be 
equitably  entitled  to  its  reimbursement,  with  an  equitable  lien 
upon  the  property  for  the  charge,^*  but  no  relief  could  be  given 
creditors. 
But  this  rule  must  be  accepted  with  proper  limitations.     It 

"Maddox   v.    Summerlin,  92    Tex.  "Robinson  v.  Moore,    1    Tex.    Civ. 

483,  49  S.  W.  1033,  50  S.  W.  567.  App.  93,  20  S.  W.  994. 
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is  not  every  bestoAval  of  cominunity  funds  or  labor  upon  tbe 
wife's  separate  property  that  will  charge  it  with  a  liability  for 
rcinil)ursfincnt.     The  husband  is  charged  by  law  with  the  pos- 
session and  control   of   her   property  during  marriage,  and  re- 
ceives the  rents,  profits,  and  increase  thereof ;  necessarily  he  ex- 
pends eomniunity  labor  in  its  care,  and  community  funds  in  its 
preservation ;  could  it  be  said  that  the  community  should  be  re- 
imbursed for  these?     That  would  be  making  the  wife  do  those 
lhin2:s  which  it  is  bv  law  the  husband's  dutv  to  do,  and  which  bv 
reason  of  his  receiving  the  rents  and  profits  of  her  estate  he  is 
paid  to  do.     The  rule  should  be  that  whatever  care,  attention,  or 
expenditures  the  husband  bestows  upon  his  wife's  property  by 
virtue  of  his  marital  relation,  and  consequent  duty  toward  such 
property,  the   same   being   reasonably  necessary,  will  not  be  a 
charge  there  against,  but  that  any  expenditures  of  funds  that 
would  otherwise  be  available  to  his  creditors,  beyond  those  which 
are  reasonably  necessary  to  the  proper  use  and  preservation  of 
her  property,  and  which  go  toward  the  permanent  enhancement 
of  the  value  of  her  property  at  the  expense  of  the  conununity, 
should  be  returned  bv  the  wife. 

§  206.  And  must  Eeimburse,  When. 

Iso  different  rule  than  that  noticed  above  can  be  prescribed 
where  the  separate  estate  of  the  wife  has  contributed  to  the  com- 
munity. The  identical  principle  is  involved,  and  equity  will 
require  that  the  community  make  good  upon  an  accounting  the 
advances  and  expenditures  of  the  separate  estate  in  its  behalf. 
But  it  has  never  been  held  that  the  community  should  reimburse 
the  husband  who  has  commingled  his  separate  property  with  the 
(•ommunitv  bevond  identification.^*  Or,  if  the  husband  from 
his  private  means  advances  funds  or  makes  improvements  upon 
the  wife's  separate  estate,  the  community  may  be  called  upon 
to  reimburse  him  to  the  extent  of  her  interest  therein.^*  Under 
this  and  the  foregoing  section  the  burden  of  proving  the  expendi* 

^»Moor  V.  Moor  (Tex.   Civ.   App.)  112.  11  S.  W.  176.     See  also  Harvey 

57  S.  W.  992;  Robb  v.   Robb    (Tex.  v.  Cummings,  68  Tex.  599,  5  8.  W. 

Civ.  App.)  41  S.  W.  92.  513. 

"Si'hmidt  V.   Huppiiiaiin,   73   Tex. 
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lures  and  improvements  as  alleged  is  upon  the  party  asserting 

it." 

1 207.  Sales,  Conveyances,  and  Encumbrances. 

Xo  question  is  better  settled  than  that  the  husband  alone  can 
convey  the  community  property.  Even  this  general  rule  has  its 
exceptions.^®  It  makes  no  difference  that  the  community  prop- 
erty stands  in  the  name  of  the  wife,^^  he  is  the  proper  and  nec- 
essary party  grantor.  Even  if  he  attempts  to  convey  in  her 
name,  the  conveyance  is  valid,  not  because  he  employs  her  name, 
Un  because  he  is  the  only  person  authorized  to  dispose,  and  by 
this  means  he  assents  to  the  disposition.^®  Her  consent  to  his 
disposition  or  conveyance  is  not  required,  so  her  joining  in  the 
conyeyance  neither  helps  nor  hinders  it. 

So,  a  deed  to  community  land,  properly  acknowledged  by  the 
husband,  is  good  notwithstanding  a  defective  acknowledgment 
of  the  wife.*^  Even  though  the  husband  attempts  to  convey  by 
virtue  of  his  wife's  power  of  attorney,  the  community  property 
standing  in  her  name,  the  conveyance  is  upheld  as  his  act,  and 
no  yalidity  is  imparted  to  it  by  such  power  of  attorney.^*  The 
|K>\ver  to  dispose,  given  by  statute,  includes  the  power  to  encum- 
ber by  mortgage  or  otherwise,  and  the  wife's  assent  is  unnec- 
essary.^* The  disposing  power  is  with  the  husband,  and  pur- 
chasers not  mala  fide  are  protected  in  dealing  with  him.  He 
may  sell  it  for  the  purpase  of  paying  a  community  debt,  and  in 
such  case  the  question  of  innocent  purchaser  cannot  arise,^*  or 
he  may  sell  it  for  the  purpose  of  paying  his  or  his  wife's  individ- 
ual ante  or  post  nuptial  debt.  It  may  be  taken  in  execution 
for  these.  Why  may  it  not  be  voluntarily  conveyed  by  him  for 
such  purposes?     His  sole  conveyance  is  sufficient  whether  the 

*nVelder  v.  Lambert,  91  Tex.  510,  «Dooley  v.  Montgomery,   72    Tex. 

44  S.  W.  281;  ante,  S  38.  429,  2  L.  R.  A.  715,  10  S.  W.  451. 

"^Ante,  S  116.  "McKinney  v.   Numi,   82  Tex.  44, 

"Clopper  V.  Sage,  14  Tex.  Civ.  App.  17  S.  W.  516;  Boehm  v.  Beutler,  16 

296.  37  S.  W.  363.  Tex.  Civ.  App.  380,  41  S.  W.  658. 

^chmick  v.  Bateman,  77  Tex.  326,  "Therriault  v.  Compere  (Tex.  Civ. 

14  S.  W.  22;  Hardin  y.  Sparks,  70  App.)  47  S.  W.  750. 
Tex.  429,  7  S.  W.  769. 

^Basselt  v.  Martin,  83  Tex.  339, 
18  S.  W.  587. 
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property  be  real  or  personal,^'  and  need  be  in  writing  only  whe 
required  by  the  statute  of  frauds. 

Where  the  property  stands  in  the  wife's  name,  and  even  limit 
ed  to  her  separate  use,  if  the  same  be  really  his  separate  property 
or  the  community  property,  his  deed  alone  will  pass  the  title 
without  her  joinder.^® 

§  208.  Conflict  of  Laws. 

While  the  marital  rights  of  parties  married  elsewhere  an 
governed  by  the  laws  of  this  state  in  respect  to  the  property  ac 
quired  here,  it  does  not  at  all  follow  that  such  propert; 
as  they  may  have  acquired  in  other  jurisdictions,  on  bein| 
brought  into  this  state,  will  be  treated  as  though  i 
had  been  acquired  here.  On  the  contrary,  the  rights  of  the  ii 
dividuals  and  the  community  are  fixed  by  the  laws  of  the  juris 
diction  in  which  such  property  is  situated  at  the  time  the  ac 
quisition  is  made,  and  the  removal  with  the  property  into  thi 
state  cannot  alter  its  status,  nor  affect  its  owner.  Thus,  mone; 
acquired  by  the  joint  efforts  of  the  husband  and  wife  in  a  stat 
governed  by  the  common  law  becomes  the  separate  property  of  th 
husband,  and  on  their  removing  with  it  to  this  state  it  does  notlx 
come  community.^^  Nor  would  property  belonging  to  the  wif 
at  the  time  of  her  marriage  in  a  common-law  state  again  becom 
liers  upon  removal  of  herself  and  husband  with  such  property  t 
this  state.  Our  laws  can  only  deal  with  property  according  t 
its  status  at  the  time  dominion  is  acquired  over  it.*®  That  th 
owners  are  nonresidents  cannot  affect  the  question.  Its  statu 
will  be  determined  by  the  same  rules  applicable  to  acquisition 
by  parties  resident  of  this  state,  and  will  be  separate  or  comnni 
nity  according  as  it  is  acquired  by  gift,  devise,  or  descent,  o 
otherwise.^® 

'Miuks  V.  Dillon,  0  Tox.  Civ.  App.  ''^roDaniol   v.    Harley    (Tex.   C'v 

102.  2o  S.  W.  ()45.  App.)   42  S.  W.  323. 

'^PlittMiix  Ins.    Co.    V.    Neal    (Tex.  =*lleiilenheimer    v.    Loring,  6  Te? 

Civ.  App.)   50  S.  W.  91.  Civ.  App.  500,  26  S.  W.  99.     See  fui 

^Oliver  v.  Kolu'itson.  41  Tox.  422;  ther  of  this,  ante,  i  34. 
l^lcthen  v.  lioniuT   (Tox.  Civ.  App.) 
52  S.  W.  571. 
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§209.  Statutory  Definition. 

"All  property,  both  real  and  personal,  of  the  wife,  owned  or 
claimed  by  her  before  marriage,  and  that  acquired  afterward  by 
gift,  devise,  or  descent,  as  also  the  increase  of  all  lands  thus  ac- 
quired, shall  be  the  separate  property  of  the  wife."^   The  article 

»Act  March  13,  1848;  Paschal's 
Dig.  art.  4641:  Const,  art.  16,  9  15; 
Rev.  Stat.  1895,  art.  2967. 
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as  originally  enacted  also  reserved  to  the  wife  the  increase  of 
her  slaves,  as  well  as  of  her  lands,  and  was  a  radical  enlarge- 
ment of  her  property  rights  as  they .  were  under  the  pre- 
vious act  of  1840.  The  latter  act  reserved  to  her  of  the  prop- 
erty owned  or  claimed  hy  her  before  marriage  only  the  lands  and 
slaves,  and  her  paraphernalia  as  defined  at  common  law.  All 
other  property  owned  by  her  before  marriage  became  community 
property  of  herself  and  husband.^ 

§  210.  Her  Big^ht  to  Hold  Generally. 

At  common  law  the  wife's  separate  estate  was  unknown.  Bu 
the  rnlcs  of  that  law  have  little  or  no  application  to  our  systen 
of  marital  property  rights.  Our  Constitution  guarantees,  an< 
the  statutes  declare,  that  all  property  owned  or  claimed  by  th 
wife  before  marriage,  and  that  acquired  afterwards  by  gift,  dc 
vise,  or  descent,  shall  be  her  separate  property.  And  her  capac 
ity  to  hold  her  separate  estate  is  as  perfect  and  complete  as  i 
that  of  her  husband  to  hold  in  his  separate  right.  Their  right 
to  so  hold  are  defined  in  language  almost  identical.  Marriage 
wrhile  it  deprives  the  wife  of  many  of  her  civil  capacities  an* 
rights,  does  not  deprive  her  of  the  right  to  own  property,*  an 
this  she  may  do  in  her  own  name  without  the  intervention  of 
trustee,"*  as  was  required  at  common  law.  For  reasons  of  pul 
lie  policy  and  social  economy,  the  wife  during  coverture  is  n 
stricted  in  the  exercise  of  the  rights  usually  incidental  to  th 
ownership  of  property,  such  as  to  manage,  to  dispose,  and  th 
like,  but  these  are  but  just  limitations  in  favor  of  the  husband 
whose  rights  in  other  respects  are  similarly  curtailed  in  favo 
of  the  wife.  They  are  mutual  cession  of  rights  for  the  commo: 
good  of  the  family,  and  in  no  way  affect  the  rights  of  either  t 
own  separately.  Her  estate  is  separate  in  the  sense  that  it  bi 
•longs  to  her  rather  than  to  her  husband,  the  community,  or  an; 
other  person  as  to  that,  and  can  only  be  charged  or  disposed  o 
by  her,  subject  to  the  limitations  heretofore  discussed.*^     It  i 

'Act     1840;    Paschal's    Dig.    art.  *R€ynolds    v.    Lansford,    10    Tc 

4G41,  §  3.  287. 

^Edrington    v.    Mavfteld,    5     Tex.  '^Ante,  chap.  VI. 
303. 
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<*liaiged  with  the  support  of  the  family  to  the  extent  of  its  use, 
fruits,  hire,  revenue,  and  increase,  the  same  as  is  that  of  the 
iusbaDcL  It  is  the  policy  of  the  law,  however,  to  favor  the  com- 
munity, and  to  look  disparagingly  upon  all  efforts  of  either 
^pou!Je  at  augmentation  of  the  separate  estates.  Wliatever  be- 
longs to  the  wife  remains  hers  imtil  by  her  o\vn  act  she  conveys 
it,  or  by  death  it  descends  to  her  heirs.  Her  husband  can  man- 
age,* but  cannot  charge  or  convey  it.''     • 

1 211.  Eegistration  of  Her  Separate  Property;  Statutes. 

"All  property,  real  and  personal,  which  may  be  owned  or 
claimed  at  the  time  of  marriage  by  any  woman,  or  which  she  may 
acquire  after  marriage  by  gift,  devise,  or  descent,  shall  be  reg- 
istered" as  required  by  law.®  And  the  manner  of  registration 
provided  for  is  that  "each  woman  now  married,  or  who  may  be 
hereafter  married,  may  present  to  any  officer  authorized  by  law 
to  take  acknowledgments,  or  proof  of  instruments  for  record,  a 
schedule  particularly  describing  all  the  property,  real  and  per- 
sonal, which  she  now  owns  and  possesses,  or  which  she  may  own 
and  possess  at  the  time  of  her  marriage,  and  make  her  statement 
imder  oath  before  such  oflScer  that  the  property  described  in  the 
schedule  is  her  separate  property ;  and  upon  such  statement  be- 
ing made  such  officer  shall  annex  to  the  schedule  a  certificate  of 
the  fact  under  his  hand  and  seal  of  office ;  which  certificate  shall 
be  sufficient  evidence  for  the  recorder  of  any  county  to  record 
the  same."*  And  "each  married  woman,  upon  coming  into  pos- 
session of  any  property,  real  or  personal,  to  which  she  had  claim 
at  the  time  of  her  marriage,  or  which  she  may  afterward  acquire, 
ly  gift,  devise,  or  descent,  shall  have  the  same  recorded  in  the 
same  manner  as  prescribed  in  the  foregoing  article.  ^^ 

"The  registration  of  the  wife's  separate  property  herein  pro- 
tided  for,  if  real  estate,  shall  be  made  in  the  county  or  counties 
in  which  the  same  or  a  part  thereof  is  situated ;  if  personal  prop- 
erty, in  the  county  or  counties  where  the  same  remains ;  and  in 
case  such  personal  property  be  removed  out  of  the  county,  the 

•Ante,  §  36.  •Ibid.  art.  4655. 

'Ante,  §  37.  "Ibid.  art.  4656. 

*Rev.  Stat.  art.  4654. 
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regit^tration  must  also  be  made  in  the  county  to  which  the  prop- 
erty is  removed,  witliin  four  months  after  such  removal.^^ 

'*A1]  registrations  of  the  wife's  separate  property  which  have 
been  madc^  lieretofore  sliall  be  deemed  good  and  valid  im<ler  this 
ehaj)ter;  pruvided,  said  registrations  were  made  in  ai^ordancc 
with  the  laws  then  in  force. ^^ 

^'Tlie  i-egi  St  ration  of  any  schedule  of  the  wife's  separat< 
property,  made  in  accordance  with  the  provisions  of  this  chap 
ter,  shall  l<?  conclusive  as  against  all  subse^^uent  creditors  of 
and  purchasers  from,  her  husband."^ ^ 

§  212.  Effect  of  Failure  to  Register  Schedule. 

The  statute  has  in  view  a  well-detined  object.  It  is  to  affon 
the  wife  a  means  of  putting  the  world  upon  notice  of  her  clalni 
to  the  property  thus  scheduled,  and  to  effectually  conclude  cred 
itors  an<l  })urchasers  dealing  with  her  husband  from  assertini 
the  ])resumptively  community  character  of  her  property,  an< 
thus  putting  her  upon  the  proof  of  her  title.  Jf  she  were  calle< 
upon  to  prove  and  reprove  her  title  every  time  the  same  migh 
be  called  in  question  by  her  husband's  creditors  or  purchasers 
she  might  be  subjected  to  endless  vexations.  This  registratioi 
is  (Mnielusive  against  subsequent  creditors  and  purchasers  froB 
her  husband.  If  they  deal  with  him  after  such  registration 
they  cannot  question  the  status  of  the  wife's  property  thus  sehec 
uled.  Whatever  the  real  facts  may  be,  the  statute  imparts  t 
ibis  act  of  registration  the  evidentiarv  force  here  stated.  X* 
other  purpose  of  the  act  is  apparent  to  the  writer.  It  is  not  mad 
a  rcHjuisite  to  the  completeness  of  the  wife's  title  to  her  propert; 
that  it  1)(*  thus  sclveduled  and  registered.  In  the  case  of  marriag 
setlleiiKMits  it  is  retpiired  that,  in  order  to  be  valid  as  against  sul 
scMpient  creditors  and  purchasers  from  the  husband,  the  contrac 
must  be  aeknowledgcMl  and  recorded,  l^ut  no  such  penalty  is  at 
taclied  to  the  failure  of  the  wife  to  schedule   and   register  he 

"Il)i(l.  art.  4(Jr)7.  ''K«'V.  Sliit.  art.  4«59. 

'Ibid.  art.  4(>r>8;      act    April    21), 
184G. 
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|)ropertv.     If  sii(*li  had  been  tlie  intention  of  the  legislature  it 
oftiild  easilv  have  so  stated.^* 

\    1 213.  Begistry  of  Her  Muniments  of  Title. 

Likewise  it  is  not  required  of  the  wife  to  place  of  record  her 
raimimcnt^  of  title.  And  her  failure  to  do  so  cannot  prejudice 
her  right  to  assert  her  ownership.  She  is  not  called  upon  to  thus 
proclaim  to  the  world  that  property  in  her  possession — ^for  the 
statutory  holding  of  the  husband  is  for  her — ^belongs  to  her.^* 
The  record  of  her  deed  can  serve  only  a  similar  purpose  to  the 
ret'urd  of  her  husband's  deed.  The  effects  of  its  registration,  or 
of  itij  want  of  registration,  are  identical  in  each  case.  No  fail- 
ure to  register  her  evidences  of  title,  or  even  to  assert  the  same, 
can  work  a  forfeiture  of  her  property,  unless  it  be  under  such 
circumstances  as  amoimt  to  fraud  ^®  or  operate  as  an  estoppel. 
Xo  higher  diligence  along  this  line  is  required  of  a  married 
woman  than  of  a -married  man. 

§214.  What  is  Separate  Property;  Generally. 

Without  distinction  as  to  whether  it  be  real  or  personal,  the 
wife's  separate  estate  consists  of  (a)  all  property  owned  or 
claimed  by  her  before  marriage;  (b)  that  acquired  afterward  by 
pft;  (c)  by  devise  or  descent;  and  (d)  the  increase  of  all  lands 
thn?  acquired.  These  w^ill  be  separately  considered  in  their  or- 
der. Property  is  separate  or  conununity  according  as  it  reason- 
ably falls  within  one  of  the  classes  named,  or  not.  While  the 
courts  have  at  all  times  given  to  the  statute  a  rather  strict  con- 
struction, and  favored  the  community  rather  than  the  separate 
estate,  many  items  and  funds  and  species  are  properly  of  the 
separate  estate,  which  do  not  come  within  the  literal  meaning  of 
the  statute.  Such,  for  example,  as  property  taken  in  payment 
of  a  pre-existing  debt,  or  in  exchange  for  separate  property,  et 

"Edrington    v.    Maylield,    5    Tex.  Warren  v.  Dickerson,    3    Tex.    460; 

363;  LeGiersev.  Moore,  59  Tex.  470;  Bank    of    United  States    v.    Lee,  13 

^H-hneider  v.   Fowler,   1     Tex.   App.  Pel.  107,  10  L.  ed.  81;  Kcndriek  v. 

Civ.  Caa.    (White    k   W.)    9    857;  Taylor.  27  Tex.  695. 

Gamble  v.  Dabney,  20  Tex.  69.  "Reynolds    v.    Lansford,   10    Tex. 

'Parks   V.  Williard,   1   Tex.  350;  287. 
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cetera.  This  is  in  no  sense  an  enlargement  of  the  scoi>o  of  the 
act,  but  the  only  reasonable  construction  of  it  So  it  ought  to  be 
borne  in  mind  that  ours  is  a  liberalizing  statute,  and  our  iute^ 
pret^tion  of  it  should  not  be  too  largely  influenced  by  the  rules 
of  former  systems,  but  rather  by  the  spirit  which  prompted  our 
earliest  lawmakers  to  emancipate,  in  part  at  least,  one  half  of 
our  citizens  from  an  unrighteous  thraldom. 

§  215.  Property  Owned  or  Claimed  before  Karriage. 

It  matters  not  from  what  source  the  title  may  have  arisen,  nor 
the  character  of  the  proj)erty,  whether  real  or  personal,  nor 
whether  chose  in  action  or  in  possession ;  whatever  is  owned  or 
claimed  by  the  wife  before  marriage  remains  hers  afterwards. 
Such  has  been  true  since  the  act  of  1848.  Under  the  act  of  1840 
her  personal  property,  save  slaves,  went  to  the  community  by 
force  of  statute. ^^  We  have  never  countenanced  the  common- 
law  doctrine  that  marriage  conferred  her  property  upon  her  hus- 
band. The  use  of  the  expression  "claimed"  doubtless  was  meant 
to  indicate  that  where  the  right  to  property  had  accrued  before 
marriage  it  would  be  hers,  notwithstanding  the  legal  title  or  evi- 
dences of  title  might  not  be  obtained  until  after  marriage ;  that 
its  status  would  be  determined  by  the  source  of  the  title,  rather 
than  by  the  time  of  its  actual  acquisition.^®  The  property  may 
be  owned  or  claimed  at  marriage  by  virtue  of  purchase,  gift,  de- 
vise, or  descent.^®  It  may  have  been  the  commimity  property  of 
herself  and  a  former  husband,  yet,  being  owned  by  the  wife  be- 
fore her  second  marriage,  it  cannot  become  a  part  of  the  commu- 
nity of  that  marriage.  It  would  be  hers  by  descent  as  though  in- 
herited from  another  than  her  husband. 

It  may  happen  that  routs,  hire,  and  tlie  like,  which,  as  we  have 
already  seen,  are  ordinarily  community  property,  may,  by  force 
of  a  contract  of  renting  or  hiring  entered  into  before  marriage, 
be  her  separate  property.  An  enforceable  obligation  or  rental 
contract  is  a  chose  in  action,  and  as   such  may  be   "owned  or 

"See  ante,  §  100.  "Nelson  v.  Frey,  4  Tex.  App.  CiT. 

"Welder  v.  Lambert,  91  Tex.  510,       Cas.  (Willson)   {  248,  16  S,  W.  260. 

44  S.  \V.  2»1. 
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claimed  by  the  wife  before  marriage,"  even  though  the  same  be 
Dot  reduoed  to  possession  until  after  marriage. 

^  216.  Property  Acquired  after  Marriage  by  Oif t. 

The  second  class  of  property  reserved  by  law  to  the  wife  is 
?ueh  as  she  may  acquire  after  marriage  by  gift.     The  first  in- 
qiiir}'  arising  is  whether  or  not  there  are  any  limitations  to  her 
right  with  respect  to  the  origin  of  the  donation.     With  a  donor 
duly  authorized  to  give,  whose  title  thus  conveyed  would  not 
otherwise  be  invalid,  there  are  none.     It  is  only  necessary  that 
the  donation  be  good  when  tested  by  the  ordinary  rules  ap- 
ph'eable  to  such  transactions.     In  Zor7i  v.  Tarver,  57  Tex.  388, 
ili?^  Young  purchased  at  execution  sale  a  tract  of  land,  and  im- 
mediately executed  to  Mrs.  Tarver,  her  cousin,  a  bond  for  title 
to  said  property  in  consideration    of   the   amount   of  her  bid 
«  such  sale,  and  accepted  the  latter's  notes  therefor  due  at  a 
subsequent  date;  intending  to  sell  to  Mrs.  Tarver  to  the  extent 
of  the  notes,  and  to  make  her  a  gift  of  the  difference  between 
such  amount  and  the  real  value  of  the  land,  which  was  worth 
considerably  more.     Later  the  notes  were  fully  paid  off  from 
moneys  arising  from  a  sale  of  a  portion  of  the  land.     Upon  a 
contest  between  Mrs.  Tarver  and  her  husband's  creditors,  the 
property  was  held  to  be  her  separate  estate  as  a  gift  from  her 
cousin. 

The  conveyance  may  be  in  form  to  the  community ;  it  may  be 
such  in  fact.  But  if  in  form  to  the  community,  as,  for  example, 
to  the  husband  only,  intending  it  for  the  use  of  the  wife,  or  to 
the  wife  directly  without  accompanying  words  limiting  the  same 
to  her  separate  use  and  benefit,  the  real  intention  of  the  donor 
may  be  shoAvn  by  parol,  and  the  separate  character  of  the  prop- 
erty proved.^^  The  fact,  too,  that  the  gift  may  be  to  the  wife  in 
compensation  for  some  service  rendered  cannot  create  rights  in 
the  community,  so  long  as  it  is  intended  as  a  donation  merely, 
and  is  not  an  acquisition  by  onerous  title.  So  a  promise  by  one 
to  a  married  woman  to  convey  to  her  separately  a  lot  of  land  to 

'■■DimhaDi  v.  Chatham,  21  Tex. 
231.  See  Resulting  Trusts,  post,  S 
239. 
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indiiee  lier  to  consent  to  a  removal  of  her  residence,  followed  by 
an  actual  occupancy  of  such  land  by  the  woman  and  her  hus- 
band, niiikes  the  land  tlie  separate  property  of  the  wife,^*  a  parol 
gift  of  the  sort  mentione<l,  followed  by  occupancy  and  improve- 
ments, raising  vahiable  equities  in   the   wife's   favor,  if  not  a 
right  to  enforce  a  conveyance.^^     If  the  gift  be  in  fact  to  the 
husband  and  wife  jointly,  they  would  then  own,  each,  in  an  un- 
divided capacity,  a  separate  estate  therein,  to  the  extent  of  the 
portion  donated.-^     It  is  largely  a  question  of  the  intention  of 
the  donor.     If  the  intention  be  to  give  to  the  community,  the  new 
acquisition  could  probably  partake  of  the  nature  of  that  estate. 
But  if,  on  the  other  hand,  the  intention  be  to  give  to  the  wife  the 
entire  estate,  or  even  a  part  thereof,  along  with  her  husband  or 
any  (me  else,  no  reason  is  apparent  why  she  should  not   be  per- 
mitted to  enjoy  in  the  fullest  sense  the  benefits  of  such  donation. 
There  would  be  no  excuse  for  saying  that,  because  the  husband 
enjoyed  an  estate  in  a  particular  piece  of  property,  any  estate 
which  the  \vife  like\vis(?  enjoyed  by  gift  in  the  same  property 
would,  in  consequence,  be  community. 

§  217.  —  by  Gift  from  Her  Husband. 

Bv  far  the  most  numerous  are  the  cases  in  which  the  title  bv 

I-  • 

gift  is  acquired  from  the  husband.  The  right  to  make  such  gifts 
has  been  discussed.^*  The  gift  may  be  of  the  conmiunity  or  of 
his  separate  property.^'*  When  his  intention  to  make  her  a  gift 
has  been  shown,  the  estate  becomes  forthwith  her  separate  prop- 
erty, and  subje<»t  to  the  same  rules  as  property  acquired  by  any 
other  method  known  to  the  law.^®  This  intention  may  be  shown 
bv  his  declarations,-'  his  conduct,  and  acts,^®  or  bv  the  recitals 
in  his  conveyance.--*     The  husband's  causing  title   at   his   own 

''Saniuclson    v.    Bridfjos,    6  Te\.  Lewis  v.  Simon,  72  Tex.  470,  10  S. 

Civ.  App.  425.  25  S.  \V.  630.  \V.    554;    Hunter  v.   Hunter    (Tex. 

=^-La    Master   v.    Dickson,   01  Tex.  Civ.  App.)  45  S.  W.  820;  anfe,  $  80. 

593.  45  S.  \V.  1.  -^Peters  v.  Clements,  46  Tex.  114; 

"See   StockHtill   v.    Hart.   47  Fo.l.  Clardy  v.  Wilson    (Tex.    Civ.  App.) 

Rep.  231 :   Bradley  v.  Love,  00  Tex.  58  S.  W.  52. 

472:    Rojran    v.    Williams,    03  Tex.  -M»ifr,  §  85. 

=Mn/<,  eha]).  V.  ''(Jerman  Ins.  Co.  v.  Hunter  (Tex. 

=\\very    v.    Avery,      12    Tex.    .'.4 :  Civ.  App.)   32  S.  W.  344. 

Story    v.    Marshall,     24    Tex.  305:  '"Compare  anfc,  }  82. 
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closure  sale  to  be  taken  in  his  wife's  name,  and  his  subse- 
fnt  recognition  of  her  separate  claim,  make  the  property  her 
arate  estate,  since  such  conduct  will  evidence  an  intention 
n  his  part  that  she  shall  so  hold  it^^     Of  course  the  wife's 

in  such  cases  is  liable  to  be  defeated  for  any  species  of 
d.  It  would  probably  be  a  superfluity  to  so  state,  were  it 
that  such  transactions  are  so  frequently  entered  into  from 
motives.  Aside,  however,  from  the  just  rights  of  third  per- 
,  the  husband's  gift  of  his  own  or  of  the  community  property 
rfers  it  to  the  separate  estate  of  the  wife,  and  places  it  be- 
1  his  power  of  further  disposition. 

it  there  are  gifts  of  the  community,  and  even  of  the  bus- 
's separate  property,  to  the  wife,  where  creditors  have  no 
nd  of  complaint.  Reference  is  made  to  the  case  of  exempt 
erty.  If  the  creditor  can,  by  no  process  of  law,  subject  the 
erty  to  his  demand,  it  is  agreed  by  all  lawyers  that  he  has 
>ncem  with  its  disposition.  Its  sale  or  gift  cannot  be  f raud- 
L  Hence  the  husband  may  give  outright  to  the  wife  their 
?8tead  or  other  exempt  property,  and,  too,  whether  the  title 
i  him  or  in  the  conmiunity.  And  the  proceeds  of  such  gift 
d,  when  sold,  belong  to  her.  He  may  likewise  convey  to  her 
erty  in  consideration  of  her  signing  a  conveyance  to  their 
58tead ;  or  donate  to  her  a  part  of  the  proceeds  thereof,  when 
•*  The  courts  seem  to  bottom  such  transactions  upon  the 
nacy  of  the  consideration  of  such  transfer, — the  release  bv 
rife  of  her  rights  of  homestead  in  the  property ;  but  it  occurs 
e  writer  that  property  obtained  in  exchange  for  the  release 
eh  rights,  however  valuable  they  may  be,  would  not  in  any 
J  be  her  separate  property  in  the  absence  of  a  gift  of  the 

to  her  by  the  husband.  If  it  were  not  dependent  upon  gift, 
upon  every  sale  of  the  homestead,  the  wife's  rights  being  al- 

the  same,  she  would  acquire  a  separate  estate  in  the  pro- 
(,  whether  she  had  previously  owned  any  interest  in  the  fee 
►t,  for  she  would  have  surrendered  her  homestead   rights. 

ters  V.  Clements,  46  Tex.  114.  State  Bank  v.  Stephenson  Mfg.  CJo.  4 

den  V.  (iiddings,  15  Tex.  485;  Tex.  Civ.  App.  137,   23    S.    W.  234; 

V.  Light,  81  Tex.  414,  16  S.  W.  Burnham  v.  McMichael,.6  Tex.  Civ. 

Gatewood  v.  Seurlock,  2  Tex.  App.  496,  26  S.  W.  887. 
ipp.  98.   21    S.   W.   55;  Waco 
I.  W.— 16. 
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This  would  be  an  acquisition  by  her  during  marriage,  not  by 
gift,  devise,  or  descent,  nor  in  exchange  for  other  separate  prop- 
erty belonging  to  her.  That  her  homestead  rights  are  valuable, 
and  might  support  a  promise  in  a  contract,  there  can  be  no  . 
doubt ;  but  that  the  proceeds  of  a  sale  of  her  interest  would  ne^ 
essarily  be  her  separate  property  does  not  at  all  follow.  It 
would  onlv  be  such  where  it  was  the  intention  of  her  husband 
that  she  should  have  it.  In  other  words,  that  it  should  be  a  gift 
by  him  to  her.  It  cannot  be  argued  that  her  homestead  rights 
are  separate  to  her,  and  that  the  proceeds  arising  from  a  sak  , 
would,  in  consequence,  be  separate.  As  we  have  just  said,  such 
an  actiuisition  does  not  come  within  the  statute  defining  her  sepa- 
rate property.  Her  rights  in  the  homestead  are  not  property 
rights ;  they  cannot  be  transferred,  nor  will  they  descend.  If 
they  are  property  the  time  and  manner  of  the  acquisition  class 
them  with  the  community  rights.  If  a  part  of  the  proceeds  of 
the  sale  of  the  homestead  becomes  the  wife's  because  she  releases 
her  homestead  right,  then,  whether  her  husband  willed  it  or  not, 
by  a  system  of  transfers  and  sales  she  would  in  time  come  to  o\ni 
the  entire  fee,  whereas  she  originally  owned  no  part.  This  is 
not  the  reason  for  saying  that  proceeds  of  a  sale  of  the  homestead 
may  become  the  separate  property  of  the  wife.  The  real  reason 
is  that  the  husband,  by  exercising  a  right  of  which  no  one  can 
complain,  makes  her  a  gift  of  the  homestead,  or  the  proceeds  in 
whole  or  in  part. 

§  218.  —  by  Husband,  of  Fntnre  Acquisitions. 

Barring  existing  creditors,  there  is  no  reason  why  the  hus- 
band should  not  contract  with  his  wife  to  pay  her  interest  upon 
a  loan  of  her  money.^^  The  law  entitles  him  to  the  use  of  it^ 
but  he  is  not  thereby  forbidden  to  pay  her  for  this  use  should  he 
see  proper  to  do  so.  If  the  use  of  the  fund  be  not  a  suffici^it  coat 
sideration,  since  in  law  he  is  entitled  thereto,  it  would  be  good  as 
a  gift,  and  the  interest  thus  promised  and  paid  her  would  become 

«Ilall  V.  Hall,  52  Tex.  294. 
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Her  separate  property .^^  He  may  also  convey  to  licr  property 
upon  which  there  are  encumbrances,  as  for  the  purchase  money, 
which  charges  arc  contemplated  to  be  paid  out  of  the  commimity 
funds,  or  from  his  own  as  to  that,  and  such  conveyances  w^ill  be 
upheld  as  valid  gifts  if  such  was  the  intention.^*  In  short,  ho 
may  as  well  make  her  a  gift  of  his  future  earnings  and  acqui- 
dtions  as  of  those  already  in  his  possession.  In  either  case  the 
mly  principle  to  be  observed  is  that  the  superior  rights  of  credi- 
;ors  must  not  be  injuriously  affected.  Such  gifts  are  not  in  vio- 
ation  of  the  statute  requiring  that  **actual  possession  shall  have 
wme  to  and  remained  with  the  donee  or  someone  claiming  un- 
ler  him.^*  The  writer  believes,  however,  that  this  rule  permit- 
ing  gifts  of  future  acquisitions  should  1)0  restricted  to  the  par- 
ies themselves  or  those  claiming  under  them,  and  that  such  ar- 
tngements  could  not  affect  even  subsequent  creditors  and  pur- 
ihasers  from  the  husband  without  notice,  where  the  rights  of 
rach  creditors  and  purchasers  attach  prior  to  the  actual  reduc- 
i(m  of  such  property  so  given  to  the  possession  of  the  wife,  or, 
Aat  is  in  law  her  possession,  the  possession  of  her  husband.  In 
^.avUv.  Walker,  1  Tex.  Civ.  App.  305,  26  S.  W.  854,  the  wife 
Miid  two  thirds  of  the  purchase  money  for  property,  and  she  and 
ler  husband  executed  a  note  and  mortgage  back  for  the  remain- 
Dg  one  third.  This  was  subsequently  paid  out  of  moneys  aris- 
ng  from  her  earnings.  The  husband  was  insolvent.  The  deed 
0  the  property  purchased,  by  apt  words  placed  the  legal  title  to 
he  property  in  the  wife.  The  husband  intended  the  entire 
iroperty  should  belong  to  the  wife.  At  the  time  of  making  the 
orchase  and  executing  the  note  he  was  solvent.  Upon  a  judg- 
leat  against  the  husband  a  subsequent  creditor  sought  to  sub- 
let the  one-third  interest  in  the  property  to  a  sale  under  execu- 
oiL  Justice  Stephens,  in  denying  the  right,  said:  "Being 
■ee  from  debt  when  the  purchase  was  made,  and  the  promissory 
»le  executed  by  which  this  unpaid  purchase  money  became  a 

*TIartin  Brown  Co.  v.  Perrin,  77  '*S\vearingen  v.  Reed,  2  Tex.  Civ. 

ix.  199,  13  S.  W.  975;  Engleman  v.  App.  364,  21  S.  VV.  383. 

eal,  14  Tex.  Civ.  App.  1,  37  S.  W.  "Bruce  v.  Koch  (Tex.  Civ.  App.) 

12;    Hamilton-Brown   Shoe   Co.   v.  40  S.  W.  626. 
hitaker,  4  Tex.  Civ.  App.  380,  23 
W.  520. 
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personal  liability  against  him,  no  subsequent  creditor  of  his  can 
challenge  the  validity  of  the  debt,  and  he  may  therefore  lawfully 
discharge  it  with  community  fimds.     To  do  so  is  but  to  exercise 
the  right,  so  long  recognized  in  this  state,  of  preferring  his  cred- 
itors. The  act  of  paying  off  this  debt  was  not  in  any  sense  fraud- 
ulent, but  the  exercise  of  a  strictly  legal   right.     A  subsequent 
creditor  cannot,  therefore,  invoke  the  principle  that  the  debtor 
must  be  just  before  he  is  generous.     .     .     .     Where  the  act 
complained  of,  as  in  this  case,  is  lawful  and  valid,  the  principle 
has  no  application,  though  it  may  defeat  the  collection  of  a  just 
debt,  and  incidentally  remove  a  lien  from  the  wife's  property." 
It  will  be  seen  that  the  effect  of  this  holding  was  to  permit  the 
husband  to  make  a  gift  of  the  amount  of  his  note  to  the  wife, 
which  note  it  seems  was  not  discharged  until  after  the  accrual  of 
the  indebtedness  asserted  against  him.  This  is  no  doubt  a  sound 
conclusion  for  the  reasons  assigned  that  the  husband,  at  a  time 
^vhen  he  was  competent  by  reason  of  his  solvency,  contracted  an 
enforceable  obligation  which  he  had  a  right,  and  it  was  his  duty, 
to  discharge.     But  it  is  not  every  gift  of  such  future  acquisitions 
that  stands  upon  this  footing.     The  husband's  note  to  his  wife, 
l)romising  interest,  is  not  as  to  such  interest  supported  by  sueb 
considerations.     Xor  is  his  promise  to  donate  to  her  the  future 
earnings  or  rents  from  her  property.     As  such  earnings,  inter 
(^st,  and  rents  are  reducred  to  possession,  if,  then,  the  husband  be 
solvent  he  may  give  them  to  her.     But  if,  after  his  promise,  and 
before  they  are  so  reduced  to  possession,  creditors'  rights  have 
intervened,  it  is  difficult  to  see  upon  what  principle  these  things 
shraild  be  hers.     For  it  would  be  permitting  husband  and  wife 
by  their  agreement  to  change  the  character  of  their  future  ac- 
<Hiisitions  from  community  to   separate   property.     There  may 
arise  instances  where  such  rents,  profits,   and  earnings,   though 
nr>t  actually  reduced  to  possession,  are  nevertheless  represented 
by  promissory  notes  or  other  evidences  of  right,  which  of  them- 
selves, as  property  rights,  are  then  transferable,  in  which  case  the 
husband  could  probably  make  a  valid  gift  of  them.  But  what  we 
mean  to  say  is,  that  mere  promises,  upon  the  part  of  the  husband, 
to  donate  to  the  wife  the  future  acquisitions  of  his  own  or  the 
community  estate  should  not  be  permitted,  where  to  do  so  would 
be  to  withdraw  such  acquisitions  from  the  demands  of  creditors 
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whose  rights  have  attached  subsequent  to  the  promise  to  donate, 
but  prior  to  the  actual  reduction  of  such  acquisitions  to  tangible 
form. 

§  219.  —  Her  Personal  Earning^. 

In  the  above  connection  we  may  also  mention  specially  a  class 
of  cases  where  the  courts  hold,  seemingly  as  an  inference  of  law, 
that  the  husband  has  made  a  donation  of  future  community  ac- 
quisitions to  the  wife.  We  refer  to  those  instances  where  he 
has,  by  abandonment,  impliedly  released  to  her  her  personal 
earnings.  By  such  abandonment,  and  his  concurrent  failure 
to  assert  any  claim  to  her  earnings,  a  gift  has  sometimes  been  im- 
plied,— or  rather  said  to  be  proved.*®  If  the  intention  be  shown, 
then  no  doubt  he  may  thus  make  her  a  gift  of  her  future  personal 
earnings,  as  he  may  of  any  other  future  acquisitions,*^  and  cer- 
tainly his  intention  to  do  so  may  well  be  evidenced  by  his  wilful 
desertion  of  her  and  failure  to  claim  such  earnings.  Such  act« 
upon  his  part  might  evidence  such  relinquishment,  yet  similar 
conduct  upon  the  part  of  the  wife  might  not  produce  a  like  infer- 
ence.*® It  is  said  by  Stewart,*®  that  the  ability  to  earn  is  not 
property,  and  therefore  the  husband  may  waive  his  right  to  have 
his  wife  labor  for  his  use,  even  as  against  creditors.  But  her 
earnings  are  property,  and  most  assuredly  his  right  to  dispose  of 
them  will  be  controlled  in  a  measure  by  the  rights  of  his  cred- 
itors. This  is  the  same  thing  considered  in  the  foregoing  section. 

The  subject  of  the  wife's  pin  money  has  received  very  little 
consideration  in  this  coimtry,  and  if  there  is  ever  an  allowance 
to  her  for  such  purpose, — whether  from  her  personal  earnings 
or  other  acquisitions, — it  is  so  by  virtue  of  a  definite,  affirmative 
gift  from  the  husband;  and  even  this  must  not  be  to  the  preju- 
dice of  creditors. 

§  2S!0.  Property  Acquired  after  Marriag^e  by  Devise  or  Descent. 
The  next  class  of  property  protected  to  the  wife  is  that  accru- 

"Queen  Ins.  Co.  v.  May  (Tex.  Civ.  ''Post,  $  177. 

App.)  35  8.  W.  829.  ~Hu9.  d&  W.  65. 

"Johnson  v.  Burford.  39  Tex.  242; 
Cavil  V.  Walker,  7  Tex.  Civ.  App. 
305,  26  S.  W.  854. 
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ing  to  her  after  marriage  bj  devise  or  descent.     Whatever  limi- 
ration  may  be  subjoined  to  any  devise  will,  of  course,  attach  the 
same  as  though  the  bequest  was  to  one  not  similarly  incapacitat- 
(^d.     If  tlie  fee  be  devised  to  her.  its  use,  rents,  fruits,  profits 
and  issues,  except  the  increase  of  land,  belong  to  the  community. 
If  the  devise  be  to  a  trustee  with  directions  to  pay  to  her  the 
fruits,  profits,  rents,  and   tlie   like,  the   devise  will  be  of  sudi 
fruits,  rents,  profits,  etc.,  and  they,  and  not  the  fee,  will  be  re* 
served  to  her.**     Property  taken  in  consideration  of  a  release  hj 
her  of  her  rights  to  an  inheritance  will  be,  of  course,  her  sepfr 
rate  property  too.*^ 

§  221.  "Increase  of  Her  Lands." 

The  expression  "increase  of  all  lands,"  to  be  found  in  our  stat- 
utory definition  of  the  separate  estates,  has  occasioned  very 
much  discussion  by  our  courts,  with  little  or  no  affirmative  re- 
sults. It  has  been  a  part  of  the  marital  law  of  the  state  since  a 
very  early  day  of  our  juridical  existence,  yet,  strange  to  say,  has 
never  been  satisfactorily  defined  by  bench  or  bar.  Many  argu- 
ments and  decisions  of  a  negative  kind  have  been  indulged;  for 
instances:  It  was  early  decided,  under  our  act  of  184:8,  that  cot- 
ton grown  upon  the  wife's  land  by  the  labor  of  her  slaves  became 
the  common  property  of  Imsband  and  wife,  and  was  not  included 
in  the  term  "increase  of  land  ;''^-  that  lumber  sawed  at  the  mill, 
wliicli  was  the  separate  property  of  the  \vife,  by  the  labor  of 
slaves  also  her  separate  property,  and  out  of  timber  procured 
from  lands  likewise  her  separate  property,  nevertheless  became 
community,  and  was  not  reserved  to  her  under  the  statute  in 
question  ;*^  and  also  that  bricks  made  upon  her  separate  land  and 
out  of  the  soil  of  such  land,  the  husband  having  nothing  to  do 
with  their  manufacture,  and  paying  no  part  of  the  expense  ot 
making  them,  were  community  rather  than  separate  property. 
But  in  none  of  these  cases,  nor  later  ones  f  cA\o^^^  thein,  does 
the  court  attempt  to  define  ''increase  of  lati^  "  vitvtiV  »  Evans  v. 

*>Sce  post,  5  225.  YorbeR  v.  ^x    ,hatn,  ^*  '^®'''  ^Vft\ 

"O'Connor   v.   Vineyard.    9V  ^^^-         "^'^^^^  ^  i  vnc\i.  -^ '^'^^        m 
488,  44  S.  W.  485.  ^  **CTaxV^^-  ^^^vai^-   ^   ^^'''      ^ 

-De  Blane  v.  Lynch,  23   T.  ^^^  ^^o',     ^'^^ ' ^'^^^     (^^\\\sO^>  ^  ^^'" 
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rirUan,  12  Tex.  Civ.  App.  158,  34  S.  W.  350,  and  Cahell  v. 
nczer  (Tex.  Civ.  App.)  35  S.  W.  206.   The  apparent  difficul- 

and  one  that  has  led  to  an  erroneous  conclusion  in  the  two 
168  nauied,  is  in  a  hesitancy  upon  the  part  of  the  courts  in 
Iding  crops  and  the  like  upon  the  wife's  land  within  the  mean- 
g  of  the  term  ^'increase  of  land,"  because  of  the  fact  that  the 
quisition  is  more  the  result  of  the  labor  and  care  of  one  or  both 
e  spouses,  than  the  spontaneous  increase  of  the  land.  There 
i^t  to  be  no  diflSculty  in  assenting  to  the  general  proposition 
iti  crops  grown  upon  land  are  its  increase,  for  everyone  knows 
ley  are  such.  In  DeBlane  v.  Lynch,  23  Tex.  25,  the  court  ex- 
ressly  admits  it  in  the  following  very  apt  words :  "In  an 
tymological  sense,  it  cannot  be  doubted  that  the  word  'increase,' 
5  applied  to  land,  or  to  the  soil,  means  that  which  grows  out  of 
,  or  that  which  is  produced  by  the  cultivation  of  it.  The  word 
i  frequently  employed  in  this  sense  in  the  English  Bible.  In- 
anees  of  it  will  be  found  in  the  twenty-fifth  chapter  of  the 
)ok  of  Leviticus.  It  is  there  said :  'And  for  thy  cattle,  and 
T  the  beast  that  are  in  thy  land,  shall  all  the  increase  thereof 

meat.'  Again  it  is  said:  'Behold,  we  shall  not  sow  nor 
ther  in  our  increase.'  So,  in  the  sixty-seventh  Psalm,  the  ex- 
ession  occurs :  'Then  shall  the  earth  yield  her  increase'.  That 
3  word  was  properly  used  as  applying  to  the  produce  of  the  soil 
tinot  be  doubted,  when  it  is  remembered  that  the  translators 
King  James'  Bible  have  perhaps  never  been  surpassed  in  ae- 
rate scholarship."  The  court  then  lays  down  the  general  prin- 
iky  which  lies  at  the  foundation  of  the  whole  system  of  com- 
mity  property,  that  "whatever  is  acquired  by  the  joint  efforts 
the  husband  and  wife  shall  be  their  conunon  property,"  to 
lich  everyone  most  readily  assents,  and  concludes  that  crops 
us  grown  upon  the  wife's  land,  by  the  labor  of  her  slaves,  is 
>perly  a  part  of  that  fund.  A  proper  conclusion :  Not  that 
ips  do  not  come  within  the  meaning  of  the  word  "increase," 
t  because  they  are  impressed  with  the  community   character 

the  labor  properly  belonging  to  the  coninnmity.  The  same 
av  be  said  of  the  cases  involving  the  status  of  lumber,  brick, 
id  the  like,  sawed  and  manufactured  from  the  products  of  the 
Fife's  separate  land.  The  husband  is  entitled  to  the  control  of 
er  land,  and  the  community  to  its  use,  except  that  she  must  re- 
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L-oive  its  increase.  Tliis  does  not  imply  that  she  ia  therefore  » 
receive  the  benefits  of  lier  husband's  labor  as  well,  or  of  her  own, 
for  the  very  reverse  of  this  is  the  law.  Bwt,  if  there  he  ptitencj 
in  the  positive  enactment  of  law,  the  increase  of  all  lands  l»eloiig- 
ing  U}  her  ttelongs  to  her  in  her  separate  right-  I  take  it  that  this 
increase  signifies  the  fructus  naliirnles,  or  shcK  increase  as  is  un- 
affected by  extrinsic  facts  impressing  it  with  the  oomraiiniiy 
character  iiiidcr  other  equally  well-defined  statutes  and  rules. 
Now,  the  increase  of  land  naturally  embraces  such  things  as  tbe 
annual  crops  grown  thereon ;  the  fruits  of  its  orchards  and  vine- 
yards; its  grasses,  timber,  marketable  sand,  gravel,  stone,  min- 
erals, and  the  like.  These  belong  to  the  wife,  except  in  those 
cases  where  tliey  are  impressed  with  the  community  character 
by  reason  of  the  bestowal  of  the  comniimity  labor  or  funds  upon 
theui.  But  the  spontaneous  growth  and  output  of  her  lanJ— 
her  uncut  meadows  of  hay ;  her  standing  trees  ;***  undug  sand 
and  gravel ;  imquarried  stone  and  unmined  minerals — cannot  in 
any  sense  belong  to  the  community.  And  the  segregating  of 
tliese  things  from  the  soil,  and  preparing  them  for  market,  can- 
not affect  their  status  as  separate  property,  and  convert  them 
into  community,  unless  it  he  done  with  comnnmity  funds  or 
labor.  Tt  then  becomes  fructus  industrinlcs.  and  would  be  siicli 
a  commingling  of  separate  and  oonnnunity  property  as  that  ihe 
wife  could  not  distinguish  and  separate  them,  and  the  whole 
would  pi'operly  Iw  coinmimity.  For  whoever  comminglcth  hi* 
gfKids  with  another  may  h)se  them.  .\nd  especially  does  this 
principle  ajiply  here  with  more  than  ordinary  force,  since  it  is 
at  all  times  inf^umbent  upon  the  wife  to  clearly  trace  her  prop- 
erty thKiugh  all  its  mutations.  The  failure  to  recognize  the 
jiroper  reasons  for  the  holding  in  the  early  cases  noticed, 
and  the  eagerness  to  iit(ribut«  to  the  expression  "increase 
of  land"  a  meaning,  have  caused  our  intermediate  courts, 
in  the  ca.'ics  of  Evnnx  v.  Purinion.  12  Tex.  Civ.  App.  n%. 
34  S.  W.  .^.50,  and  VohrU  v.  Menczer  (Tex.  Civ.  App.)  35  S. 
W.  206,  to  fall  into  the  error  of  holding  that  the  enhancement  in 
value  of  land  b%-  reason   of  the  fluctuations   of  the  real-estate 


i,  K.  k  T.  R.  Co.  V.  Starr, 
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market  was  "increase  of  land"  within  the  meaning  of  the  stat- 
ute. It  has  been  decided  by  our  supreme  court,  and  on  princi- 
ple cannot  be  denied,  that  the  enhanced  value  of  personal  prop- 
erty (animals)  by  reason  of  natural  growth  and  care  and  food 
bestowed  by  the  community  did  not  thereby  become  community 
property  to  the  extent  of  such  enhancement  under  the  rule  that 
the  increase  of  the  wife's  separate  property  becomes  commu- 
nity.** If  the  enchancement  in  value  of  personal  property  is  not 
its  increase,  neither  is  the  enhancement  in  value  of  real  property 
its  increase.  Increase,  when  applied  to  animals,  means  their 
progeny  and  descendants ;  and  in  some  instances  the  other  prod- 
icts  of  their  body, — as  the  wool  from  the  flocks,  dairy  products 
'rom  the  herd,  and  the  like.  When  applied  to  slaves  it  has  refer- 
'nce  to  their  offspring.*^  The  construction  here  given  to  the 
?ord  comports  with  the  etymology  of  the  term,  and  accords  with 
he  universal  understanding. 

j  222.  Slaves  under  Former  Laws. 

During  the  period  of  our  history  when  slavery  was  allowed, 
lot  only  could  the  wife  own  them  in  her  separate  right,  but  their 
ncrease  was  specially  resen-ed  to  her  as  well.**  It  was  held, 
jven  prior  to  the  statute,  that  the  increase  of  female  slaves  prop- 
erly belonged  to  the  ovraer  of  the  mother.*^  By  the  act  of  1840 
ilaves  and  lands  oAvned  before  marriage  were  the  only  species  of 
)roperty  reser\'ed  to  the  wife  separately. 

1 223.  Purchases  with  Froceeds  of  Separate  Property. 

Since  the  wife's  separate  property  may  be  alienated  in  the 
nanner  prescribed  by  law,  the  inquiry  immediately  arises, 
vhether  or  not  the  proceeds  of  the  same,  when  sold,  assume  the 
ame  status  as  the  property  disposed.  But  one  answer  can  be 
{iven.  Where  the  statute  nowhere  declares  that  her  rights  are 
orfeited  by  an  alienation  (if,  indeed,  such  restriction  could  be 
awful)  the  right  to  own  would  carry  with  it  the  incidental  right 
d  disposition.     The  proceeds  arising  from  such  disposition  can- 

•Stringfellow  v.  Sorrells,  82  Tex.  ^Tasehars  Dig.  art.  4641. 

77,  18  S.  W.  689.  «Cart\vright    v.    Cartwright,    18 

-Cartwright    v.    Cartwright,    18  Tex.  620. 
Tex.  026. 
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not,  by  any  process  of  reasoning,  be  said  to  be  conveiiied  from  the 
separate  into  the  coniraimity  fund.  It  will  stand  in  lieu  of  the 
thing  given  for  it,  and  occupy  precisely  the  same  status  as  prop 
erty  -as  that  did.  If  her  separate  estate  consists  of  land  o] 
money,  she  may  sell  the  one  and  invest  the  other ;  and  in  eithei 
case  the  new  acquisition  would  belong  to  her.*®  Even  if  hei 
money  enter  in  part  into  the  acquisition  of  a  thing,  she  is  tin 
equitable  o^vner  thereof  in  the  proportion  her  money  bears  to  th< 
whole.*^  There  could  be  no  useful  purpose  subserved  in  requir 
ing  her  to  keep  her  separate  property  intact  in  kind.  Perfee 
liberty  of  selling,  exchanging,  investing,  and  reinvesting  is  ac 
cordcMl  her  so  long  as  she  can  point  with  certainty  to  her  prop 
erty,  uncontaminated  with  any  other  estate.*^ 

Of  course  she  may  make  the  investments  of  her  money,  her 
self,  her  husband  consenting,  or  he  may  make  them  for  her  wid 
her  funds,  or  with  his  o^vn  where  he  has  used  hers  and  desire! 
to  replace  tliem,*^^  or  through  the  instrumentality  of  any  othei 
agent.  And  if  the  moneys  arise  from  the  sale  of  lands  limitec 
to  her  for  life,  she  is  entitled  to  such  moneys  as  well  as  prop 
erty  purchased  therewith,  under  the  same  limitations  of  hej 
former  estate.^'* 

In  acquiring  property  by  purchase  her  rights  are  deterlninec 
in  the  same  manner  as  those  of  others  not  similarly  incapacitated 
Thus,  where  she  pays  for  property  out  of  her  separate  mean: 
without  notice  of  a  prior  unrecorded  deed,  she  will  hold  as  i 
bona  fide  purchaser,  notwithstanding  the  grantor  be  her  hus 
band.** 

§  224.  Property  Taken  in  Discharge  of  Debt  Due  the  Wife. 

Since  there  can  be  no  distinction  as  to  the  character  of  th< 


•^Schneider  v.  Fowler,  1  Tex.  App. 
Civ.  Cas.   (White  &  W.)  §  850. 

^''Clardy  v.  Wilson  (Tex.  Civ. 
App.)  58  S.  W.  52;  Goddard  v.  Rea- 
gan, 8  Tex.  Civ.  App.  272,  28  8.  W. 
352:  Parker  v.  Fogarty,  4  Tex.  Civ. 
App.  t)15,  23  S.  W.  700:  Mitchell  v. 
Mitchell,  80  Tex.  101.  15  S.  W.  705, 
S.  C.  84  Tex.  303,  19  S.  W.  477; 
Hunt  V.  Matthewg  (Tex.  Civ.  App.) 
60  S.  W.  704. 
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"Aultnian  v.  George,  12  Tex.  Civ 
App.  457,  34  S.  W.  652. 

=^*Millikin  v.  Smoot,  71  Tex.  759 
12  S.  W.  59. 

Tearce  v.  Jackson,   61   Tex.  648. 
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separate  property,  that  is,  whether  the  same  be  real  or  personal, 
corporeal  or  incorporeal,  choses  in  action  or  in  possession,  it  fol- 
lows that  that  portion  of  the  estate  which  consists  of  debts  owing 
mav  be  reduced  to  possession  by  a  collection  of  such  debts ;  and 
the  same,  wlien  collected,  will  still  occupy  the  same  relation  to 
the  estates  of  the  partners.   This  is  a  corollary  to  the  universally 
conceded  right  to  sell  or  exchange  one  species  of  separate  prop- 
erty for  another.     Such  is  not  an  acquisition  of  property  by  the 
wife  in  such  manner  as  to  make  it  community.     Its  acquisition 
dates  back  to  the  original  source  of  the  debt  thus  paid,  and  its 
v^tatus  as  separate  or  community  property  thus  determined.  The 
debt  may  be  owing  by  the  husband  as  well  as  by  any  other.  His 
i?onveyance  to  her  of  his  separate  property,  or  of  the  community, 
in  satisfaction  of  a  debt,  will  constitute  the  property  a  part  of 
her  separate  estate.^® 

She  may,  of  course,  receive  in  exchange  for  her  property  the 
negotiable  promissory  notes  of  another,  and  they  are  property 
«nd  belong  to  her,  as  did  the  property  for  the  purchase  of  which 
they  were  given.^"  The  interest  upon  these  not^s  may,*^®  or 
may  not,^*  become  separate  property.  It  is  immaterial,  except 
as  the  rights  of  innocent  persons  may  be  affected,  whether  her 
notes  be  in  form  to  her  or  to  the  community. 

§  225.  Bents  and  Profits  from  Trust  Estate. 

It  must  be  conceded  that  if  an  estate  were  conveyed  by  any 
other  than  the  husband,  to  a  trustee,  in  trust  that  the  issues, 
rents,  increase,  profits,  and  the  like  be  by  such  trustee  delivered 
to  the  wife,  in  her  separate  right,  the  gift,  bequest,  or  de- 
vise, as  the  case  might  be,  would  be  specifically  of  such  issues, 
rents,  increase,  or  profits,  and  would  hence  be  within  the  letter 
and  spirit  of  the  statute  making  such  the  separate  property  of 
the  wife.  For  surely  one  entitled  to  convey  the  greater,  may 
convey  the  lesser,  estate.  In  such  a  case  it  is  not  the  fee,  nor 
the  corpus  of  the  property  granted,  but  only  its  use,  rents,  prof- 

•MitcheH  v.  MitcheU,  84  Tex.  303,  "Rose  v.  Houston,    11    Tex.    324; 

19  S.  W.  477 ;  Hamilton- Brown  Shoe  Hamilton  v.  Brooks,  51  Tex.  142. 

Cd.  V.  Whitaker,    4   Tex.  Civ.    App.  "^Ante,  §  218. 

380,    23   S.   W.   520;    McKamey  v.  **Ante,  S  191, 
Tliorp,  61  Tex.  648. 
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its,  and  increase.*"  If  tliis  be  true,  then  there  can  be  no  que 
tion,  not  involved  in  the  otlier  proposition,  but  that  the  husban 
may  also  convey  to  a  trustee  for  the  benefieial  use  of  the  wif- 
For  the  right  of  the  husband  to  convey  to  the  wife  is  in  no  wa 
abridged.  True,  the  wife's  slatutorv  separate  estate  is  well  i< 
tilled,  and  does  not  in  express  teniis  include  such  things  as  ai 
under  discussion ;  but  no  express  provision  is  necessary ;  tl; 
general  allowance  to  her  of  the  right  to  acquire  property  by  gi' 
is  sufficient.  But,  aside  from  the  statutory  separate  estate,  tl 
right  of  the  wife  to  the  old  common-law  equitable  separate  e 
tate  seems  nowhere  to  be  denied.  As  was  said  by  Justice  Wall 
er  in  Hutchison  v.  Hitchell,  39  Tex.  487 :  "We  can  find  noti 
iug  in  any  of  the  Constitutions  or  laws  of  the  state  or  republi 
whioli  wouM  prevent  a  married  man  from  declaring  an  expre 
trust  in  favor  of  his  wife,  and  giving  her  the  exclusive  use  an 
enjoyment  of  all  the  rents,  issues,  and  profits  of  the  trust  e 
tate,  provided  there  is  no  fraud  in  the  transaction  against  credi 
urs."  Xo  different  test  will  be  applied  to  the  omveyance  of  tl 
hushaud.  of  the  character  mentioned,  than  to  those  of  any  otht 
individual,  except  possibly  a  closer  scrutiny  for  fraud  may  b 

Xur  is  tlicre  any  inhibition  against  the  wife  conveying  he 
l>ro|nriy  to  any  lawful  use  she  may  see  fit.  So  long  as  the  titl 
nuiHins  in  her  the  husband  is  required  to  manage  and  contrr 
tin-  estate:  chained  with  its  custody  and  care,  he  is  credited  witi 
its  rents  and  profits.  But  if  she  desire,  and  be  assent,  she  ma 
iMtivey  it.  and  his  creditors  have  lost  nothing  in  wliici 
they  had  any  rights.  So.  she  may  thns  convey  in  tmfl, 
for  the  su}>ixirt  of  herself,  <.>r  children,  and  direct  that  the 
rents  and  profits  Ik-  s.i  applied.*'  It  is  a  withdrawal  of  these 
rents  jind  profits  from  the  community  and  transfer  to  her  sepa- 
rate i^tato,  it  is  true,  but,  after  all.  amounts  to  uo  more  than  a 
mere  failure  u|*»n  the  part  of  the  husband  to  acottite  inn™  ^"^^ 
the  ivnimiuiity,  by  the  retention  of  the  manag^^^p^^t  oi  thewiie' 
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property — a  thing  beyond  tho  power  of  the  courts  to  compel.  It 
cannot  be  conceived  how  a  creditor  could  complain  that  his  debt- 
or declined  the  opportunity  to  earn  the  means  with  which  to  dis- 
charge his  debt.  The  result  to  creditors  would  be  no  diflFerent 
if  the  wife  were  to  convey  her  property  absolutely  to  another, 
and  this  we  know  she  may  do.  It  is  hers  and  they  have  no  con 
cem  with  its  administration.®^  If  an  unmarried  woman  make 
such  a  conveyance,  with  directions  to  the  trustee  to  pay  to  her 
periodically  the  rents,  revenues,  and  profits  of  the  estate,  the 
annuity  thus  created  will,  upon  marriage,  be  held  to  be  her  sepa- 
rate property.  It  is  ''property  owned  or  claimed  before  mar- 
riage."** 

.§  226.  Proceeds  of  Her  Land  Adjudged  by  Court  for  Her  Support. 

The  statute  provides  that,  should  the  husband  fail  or  refuse* 
to  support  his  wiie  from  the  proceeds  of  the  lands  she  may  have, 
or  fail  to  educate  her  children  as  her  fortune  would  justify,  she 
may  complain  to  the  county  court,  and  upon  making  satisfac- 
tory proof  have  so  much  of  such  proceeds  decreed  to  her  as  may 
1)6  deemed  necessary  for  such  support  and  education.®^  Where 
the  power  of  the  court  has  been  thus  invoked,  and  an  order  made 
setting  apart  the  proceeds  of  her  lands,  such  things  as  are  em- 
braced within  the  order  become  the  separate  property  of  the 
\vife,  and  are  not  liable  to  the  creditors  of  the  husband.®^  The 
statute  seems  to  contemplate  such  things  as  the  crops,  rents,  and 
other  revenues  of  her  land,  rather  than  the  proceeds  arising 
from  its  sale  and  disposition;  and  would  probably  embrace 
such  things  as  were  necessary  to  a  profitable  cultivation, 
use,  and  enjoyment  of  such  crops,  rents,  and  proceeds,  where 
purchased  out  of  such  funds.^® 

§  227.  life  Insurance  Policy  in  Wife's  Favor. 

It  has  been  repeatedly  shown  that  the  wife  may  be  the  benefi- 
ciary of  a  gift  from  her  husband.     The  purchasing  of  a  life  in- 

■Monday  r.  Vance,    11    Tjex.    Civ.  **Rev.  Stat.  art.  2972. 

App.  374,  32  S.  W.  559.  "Young  v.  Willis,  63  Tex.  388. 

•^rohn  V.  Krohn,  5  Tex.  Civ.  App.  "Young  v.  Willis,  63  Tex.  388. 
125,  23  S.  W.  848. 
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surance  policy  by  him,  with  proceeds  payable  to  her,  is  most  con- 
vincing evidence  of  his  intention  to  make  the  proceeds  her  sepi- 
rate  property.®^  It  forms  no  part  of  the  estate  of  the  husband 
or  of  the  community,  but  upon  the  death  of  the  insured  passes 
to  the  wife's  separate  use.®®  There  might  arise  a  question  con- 
cerning the  right  of  the  husband  to  give  to  the  wife  the  premitim 
payments  where  these  were  out  of  the  husband's  separate  estate 
or  the  community,  but  this  could  only  arise  in  the  event  there 
were  creditors  or  others  whose  rights  would  thereby  be  injuri- 
ously affected,®^  and  then  they  would  have  no  interest  in  the  pol- 
icy further  than  the  amount  of  the  premium  payments,  if,  m- 
deed,  they  would  have  this  right,  which  is  not  altogether  clear. 

§  228.  Property  Purchased  by  the  Wife  on  Credit. 

It  is  a  common  error,  begotten  possibly  of  a  misunderstand- 
ing of  the  scope  of  that  line  of  decisions  in  this  state  denying  the 
wife's  right  to  engage  in  a  mercantile  enterprise  and  to  make 
purchases  therefor  upon  credit,  to  say  broadly  that  the  wife  can- 
not acquire  property  in  her  own  right  by  a  purchase  upon  credit, 
— admitted  that  she  can  own  property ;  that  she  can,  of  course. 
purchase  for  cash ;  that  she  can  contract  a  debt  for  the  benefit  oi 
her  separate  estate ;  but  denied  that  she  can  purchase  upon  credit. 
This  popular  error  is  very  far  from  the  true  rule.  No  criticisno 
of  the  line  of  decisions  can  justly  be  made.  Merchandise  pur 
chased  by  a  married  woman  upon  credit,  for  the  purpose  of  re 
plenishing  her  stock,  with  the  usual  expectation  of  making  pav 
ments  therefor  out  of  the  profits  of  the  enterprise,  is  properlj 
held  to  be  community  property.^^  For  her  purchase  is  for  and 
with  the  community  property;  and  further,  the  husband's  au- 
thority, often  impliedly,  but  more  frequently  expressly,  givei 
to  the  transaction,  makes  the  debt  his,  and  not  hers  in  any  s^nse. 
In  other  words,  the  husband  makes  or  permits  the  purchases  foi 
the  wife  in  form,  but  for  the  community  in  fact,  and  the  law  will 
look  at  the  substance  rather  than  the  form  of  such  transactions. 

^^Evans  v.  Oppernian,  76  Tex.  293,  '^White   v.   Wliite,     11    Tex.   CiT. 

13  S.   W.   312;  Washington   L.   Ins.  App.  113,  32  S.  W.  48. 

Co.  V.  Gooding    (19  Tex.  Civ.  App.  '^Compare  ante,  §  195. 

490)  49  S.  VV.  123.  ^Antc,  §  142. 
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But  the  wife's   right  when   fairly  exercised,  to  purchase  upon 
credit,  and  to  become  the  owner  of  the  thing  thus  purchased, 
cannot  well  be  denied.    By  the  expression  "fairly  exercised"  is 
meant  that  she  must  contract  for  the  property  purchased  with  a 
bona  fide  intention  to  pay  therefor   from   her  own  funds ;  and 
tiat,  when  purchased,  the  same  shall  belong  to  her  in  her  sepa- 
rate right ;  that  neither  her  husband's  nor  the  community  f  unds^ 
nor  the  credit  of  either  estate,  are  to  enter  into  the  acquisition. 
T\Tien  these  elements  appear  in  a  purchase,  it  is  difficult  to  see 
how  tlie  community  could  justly  lay  claim  to  the  acquisition. 
That  estate  is  not  bound,  nor  should  it  be  profited,  by  the  trans- 
mutations of  her  separate  property,  for  the  transaction  is  noth- 
ing else  in  effect.  .  That  the  delivery  of  her  separate  estate  in- 
tended as  payment  of  the  new  acquisition  is  delayed  for  a  time, 
rather  than  made  in  prcesenii,  argues  nothing,  and  should  not 
convert  into  community  property  what  w^ould  otherwise  be  sepa- 
rate.    This  is  no  new  doctrine,  but  the  proper  rule  as  gathered 
from  the  decisions  of  the  courts,  and  dictated  as  well  by  the  most 
obvious  reasons.^^     And  the   fact   that   the  husband  joins  pro 
forma  in  the  notes  for  the  unpaid  purchase  money^^  cannot  de- 
feat her  rights,  where  it  was  intended  by  all  parties  that  pay- 
ment should  be  made  out  of  her  funds,  and  no  credit  is  extended 
to  the  husband.     The  status  of  borrowed  money  as  property  is 
governed  by  this  same  principle,  and  is  community  or  separate, 
as  the  husband's  credit  is  employed  or  not."^     Even  where  the 
title  is  taken  by  the  husband  in  his  OAvn  name  without  her  knowl- 
^e,  having  made  the  cash  payment,  and  in  good  faith  expect- 
ing to  pay  the  balance  of  the  purchase  money,  the  equitable  title 
to  the  entire  property  will  be  in  her."*     In  all  such  cases  she  has 
ft  separate  right  in  the  entire  property  w^hich  she  has  the  power 
to  perfect  by  a  full  payment  of  the  purchase  money.     The  right 

"McBride  v.  Bangusa,  65  Tex.  174;  9  Tex.  Civ.  App.  527,  30  S.  W.  482. 
tmmann  v.  Jasper,  70  Tex.  446,  7  S.  ^Evans  v.  Purinton,  12  Tex.  Civ. 

W.    763;    Schuster    v.    L.    Bauman  App.  158,  34  S.  W.  350;  Hirshfeld 

•Tewelry  Co.   79  Tex.    179,  15   S.  W.  v.  Howard    (Tex.  Civ.  App.)    59  S. 

259;  Blum  v.  Light.  81  Tex.  414,  16  W.  55;  ante,  §  184  and  143. 
8,   W.    lOtIO;  Parker   v.    Fogarty,  4  "Carter  v.  Bolin,  30  S.  VV.  1084,  S. 

Tex.  Civ.  App.  615,  23  S.  \V.  700.  C.  later  decision,  11  Tex.  Civ.  App. 

-Cavil  V.  Walker,  7  Tex.  Civ.  App.  283,  32  S.  W.  123. 
305,  26  S.  W.  854 ;  Cobb  v.  Trammell, 
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is  luTs  by  reason,  not  only  of  her  having  paid  in  part,  but  of 
her  bona  fide  expectation  of  making  the  remaining  payments  out 
of  her  separate  estate.  If  it  is  a  right  at  all  it  cannot  be  defeat- 
(m1  by  creditors  of  the  husband.  This  right,  then,  being  in  the 
<intire  property,  and  not  limited  to  an  equitable  interest  to  the 
extent  of  her  funds  actually  used,  it  must  be  admitted  that  to 
the  extent  of  the  unpaid  purchase  money  she  has  purchased  upon 
credit.  The  court  of  civil  appeals  of  the  fifth  district,  through 
Justice  Rainey,  has  held  that  a  married  woman  cannot  purchase 
j)rop(»rty  wholly  upon  credit,  upon  the  argument  that  **a  wife's 
<3quity  in  such  cases  arises  from  the  actual  investment  of  her 
separate  money,  or  the  transfer  of  her  separate  property."^*  But 
if  her  equities  arise  from  the  actual  investment  of  her  separate 
property  alone,  and  not  in  part  from  the  expectation  that  unpaid 
payments  are  to  be  iiiach*  from  her  separate  estate  also,  then  Ler 
rights  would  only  extend  to  an  interest  in  the  property  proper 
tioiial  to  her  funds  actually  used.  This  is  the  case  where  her 
funds  along  with  the  funds  or  credit  of  another  estate  enter  into 
the  uc(|uisition  of  property,  but  not  where  no  other  funds  or 
cHMlit  are  employed.  Should  the  community  actually  make  the 
rcnijiiiiing  j)aynients  in  either  case,  where  not  intended  as  a  gift, 
that  testate  would  l>e  equitably  entitled  to  reimbursement,  bnt 
the  title  to  the  property  would  be  in  the  wife,  and  creditors 
would  have  no  recourse  against  it^®  Whether  or  not  the  wife 
has  finids.  or  a  reasonable  expectation  of  having  them,  for  the 
})urj)ose  of  discharging  such  deferred  payments,  and  the  real  in- 
tention of  the  parties,  are  proper  subjects  of  inquiry  as  affecting 
the  real  character  of  the  transaction,  and  hence  determining  the 
status  of  the  property.'' 

§  229.  Damages  to  the  Wife's  Separate  Property. 

The  owner  of  propc^rty  is  permitted  to  recover  damages  for  an 
injury  thereto  by  another,  upon  the  principle  that  the  property 
is  thus  made  less  valuable  by  the  amount  of  the  damages  award- 
ed,    ^'ow,  the  wife  has  a    right    to    retain  her  property  unim- 

^IIarii>oii  V.  Mansur-Tihlveltj^  Tm-  ^•"Comparo  an1e,  $  205. 

pleinent  Co.   ]  <,  Tox.  Civ.  Ayp.  6'iO,  "'Compare  ante,  §fi  142,  192. 

41  S.  W.  842. 
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d  in  value  by  the  unlawful  acts  of  any  other  person,  and 
a  cause  of  action  accrues  to  her  by  reason  of  any  damage 
to,  the  action  is  in  behalf  of  her  separate  estate,  and  the  re^ 
Y  belongs  to  her  in  the  same  rights® 

Value  of  the  TTse  of  the  Wife's  Property  when  TTnlawf ully 
Detained  by  Another. 

an  action  by  a  married  woman  to  recover  possession  of  her 
rty,  and  for  the  value  of  its  hire  and  use,  the  defendant 
3d  that  such  hire,  rents,  et  cetera,  were  community  prop- 
knd  sought  to  ofket  them  with  a  claim  against  the  husband, 
ourt  permitted  the  wife  to  recover  the  value  of  the  hire  of 
poperty,  as  being  her  separate  property.''®  It  was  recog- 
in  the  course  of  the  opinion  in  that  case,  however,  that  the 
,  revenues,  hire,  rents,  etc.,  of  the  wife's  property  were 
irily  community,  but  inasmuch  as  the  statute  provides  in 
stration  proceedings,  this  being  one,  for  the  judgment,  if 
St  the  defendant,  to  be  for  the  value  of  the  property  re- 
td  "and  the  value  of  the  fruits,  hire,  revenue,  or  rent  there- 
t  was  held  that  such  judgment  was  an  entirety,  and  the 
of  the  hire  belonged  to  the  owner  of  the  property.  While 
fiult  of  that  case  is  most  salutary,  it  seems  wholly  unneces- 
that  the  court  should  have  so  severely  taxed  the  elasticity 
)  law  of  married  women's  property  rights,  as  an  excuse  for 
ing  a  conclusion  for  which  a  better  reason  was  apparent, 
had  the  court  decided  the  hire  to  have  been  community,  it 
never  have  held  that  a  wrongdoer  could,  by  obtaining  pos- 
n  of  the  wife's  property,  appropriate  its  use  and  hire,  and 
profit  by  his  own  wrong.®^  The  wife  in  such  case  ought  to 
er,  not  because  the  rents  and  hire  are  hers,  but  because  the 
gdoer  cannot  retain  them;  they  are  hers  rather  than  his. 
lusband  could  recover  them  for  the  same  reason.  No  more 
1  a  person  seize  exempt  property  and  retain  its  possession 

xas  k  P.  R.  Co.  V.  Medaria,  64  S.  A.  R.  Co.  v.  Stockton,  15  Tex.  Civ. 

)2;  Lee  v.  Turner,  71  Tex.  264,  App.  145,  38  S.  W.  647. 

W.  149;  San  Antonio  &  A.  P.  "Carr  v.  Tucker,  42  Tex.  330. 

).  V.  Flato.    13  Tex.   Civ.   App.  «»Blum  v.  Light,  81  Tex.  414,  16  S. 

35  S.  W.  859 ;  Galveston,  H.  &  W.  1090. 

M.  W.— 16, 
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until  the  revenues  discharged  his  demand.  If  we  view  the  hold- 
ing of  the  court  in  this  case  as  we  should, — as  an  exposition  of 
the  law  as  applied  to  the  particular  facts  there  given, — ^then  the 
conclusions  are  eminently  correct.  However,  if  the  question 
were  to  arise  at  the  instance  of  one  not  in  the  wrong,  a  very  dif- 
ferent result  might  be  reached.®^ 

§231.  Mutations. 

The  changes  and  mutations  which  separate  property  may  un- 
dergo by  virtue  of  natural  growth  and  development,  or  by  ex- 
change, can  in  nowise  affect  its  status.  The  new  acquisition  iB 
case  of  an  exchange  immediately  assumes  the  same  status  as  thai 
for  which  it  is  taken.  Otherwise  it  would  result  in  denying  t( 
the  wife  the  right  to  alienate  her  property  for  cash  or  other  prop 
erty,  save  at  the  cost  of  losing  it.  She  could  not  market  hei 
farm  products,  nor  sell  her  surplus  lands,  no  matter  what  th( 
emergency ;  neither  could  she  lend  her  money  without  transfer 
ring  the  principal  as  well  as  the  interest  to  the  community.  Nc 
exchange,  however  desirable,  could  be  made.  Such  an  absurd 
state  of  things  is  not  in  consonance  with  the  right  to  own  prop- 
erty. The  right  to  alienate  freely  is  one  of  the  most  valuable 
incidents  of  ownership.  True,  the  statute  does  not  in  express 
terms  declare  that  property  taken  in  exchange  for  separate  prop- 
er rty  shall  likewise  be  separate,  but  no  other  rule  would  be  ratio^^ 
al.  She  may  exchange  for  anything  in  which  property  rights 
may  exist,  and  her  title  to  the  thing  received  is  as  perfect  as  it 
was  to  that  given.  It  is  only  required  of  her  that  she  be  able 
at  all  times  to  point  definitely  to  her  property ;  that  is,  to  follow 
it  through  all  of  its  changes  and  mutations,  and  to  show  thai 
her  funds  have  alone  entered  into  its  acquisition.®^ 

§  232.  Presumptions  of  Community ;  Burden  of  Overcoming. 

The  presumption  arising   upon   the   acquisition  of  propert; 

"'Seo  CarUsle  v.  Soramer,  61  Tex.  v.    Brown,    1    Tex.    App.    Civ.   Ca) 

J-i^-  (White  &  W.)  5  1303;  Ratto  v.  Ho 

"-Rose  V.  Houston,    11    Tex.    324;  land,  2  Tex.  App.   Civ.    Cas.    (Wil 

Chapman  v.  Allen,  15  Tex.  278;  Hall  son)    §  470;   Claflin  v.  Pfeiffer,  7 

V.  Hall.  52  Tex.    294:    Glasscock    v.  Tex.  4H9,  13  S.  W.  483;  anfe,  §§  22J 

Hamilton,  62  Tex.  143;  Montgomery  224,  226,  228,  229. 
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during  marriage,  that  it  is  community  property,  is  very  strong, 
and  the  most  satisfactory  evidence  will  be  required  to  overcome 
it  The  burden  of  establishing  the  separate  character  of  prop- 
erty, when  this  presumption  obtains,  is,  of  course,  upon  him  who 
asserts  it.**  It  may  be  that  because  of  the  relation  of  the  parties 
a  higher  degree  of  proof  is  here  required  than  in  ordinary  cases. 
Bnt  evidence  which  "reasonablv  satisfies''  the  mind  is  sufficient. 

T  •  ** 

It  would  be  improper  to  charge  that  more  than  tliis  is  required."* 
This  presumption  does  not  obtain,  however,  if  the  convey- 
ance limit  by  apt  words  the  property  to  the  use  of  the  wife.®^ 
Such  recital  is  sufficient  to  vest  the  title  in  the  wife  according  to 
the  instrument  of  conveyance,  subjec*t,  of  course,  to  impeach- 
ment upon  proof  that  funds  other  tlian  the  wife's  entered  into 
the  purchase.  And  here  the  burden  is  not  upon  the  wife  to  sus- 
tain the  deed,  but  upon  the  party  asserting  its  invalidity.^**  It 
can  hardly  be  said  that  the  wife  can  maintain  any  sort  of  pos- 
session of  property  unaccompanied  by  the  character  of  convey- 
ance mentioned,  such  as  would  be  sufficient  to  rebut  the  pre- 
sumption that  the  property  was  community.  Even  if  it  be  hers 
in  fact,  as  against  her  husband  she  is  not  entitled  to  its  posses- 
sion. Possession  further  than  as  an  evidence  of  acquisition  has 
nothing  to  do  with  determining  the  ownersliip.  The  question 
is,  Wlien  was  the  property  acquired  ?  If  during  marriage, 
there  is  presumption  of  community,  until  such  is  overcome  by 
recitals  in  the  conveyance  or  proper  proofs.  It  will  be  seen 
then,  that  in  cases  of  personal  pro])erty  where  by  law  no  written 
conveyance  is  required,  there  can  be  no  presumption  that  such 
is  the  wife's  separate  property,  unless,  as  in  cases  of  real  prop- 


^iUiard  ▼.  Chessney,  13  Tex. 
537;  Chapman  v.  Allen,  15  Tex.  278; 
Schmeltz  v.  Garey,  49  Tex.  49; 
Oaflin  V.  Pfeiffer,  76  Tex.  469,  13  S. 
8?.  483;  Tompkins  v.  Williams,  7 
Tex.  Civ.  App.  602,  25  S.  W.  158: 
U<«,  179,  180,  182. 

••See  Thompson  v.  Wilson  (Tex. 
3lv.  App.)  60  S.  W.  354;  Torrey  v. 
-ameron,  73  Tex.  583,  11  S.  W.  840; 


Mitchell  V.  Mitchell,  80  Tex.  101,  15 
S.  W.  705;  Edwards  v.  Osman,  84 
Tex.  056,  10  S.  W.  868. 

•"McCiitehen  v.  Purinton,  84  Tex. 
603,  19  S.  W.  710;  ante.  §  180; 
Purinton  v.  Gunter,  3  Tex.  Civ.  App. 
525,  22  S.  W.  1008. 

**Evans  v.  Purinton,  12  Tex.  Civ. 
App.  158,  34  S.  W.  350;  Batte  v. 
Beck,  70  Tex.  754,  8  S.  W.  544. 
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erty,  a  written  conveyance  containing  proper  recitals  be  taken- 
Thus,  the  putting  of  the  wife's  brand  upon  animals  acquired 
during  coverture  raises  no  presumption  that  they  are  hers,  iin- 
If^ss  the  record  of  her  brand  in  some  way  discloses  her  separate 
rights.®^ 

The  presumption  of  community  makes  a  prima  facie  case  that 
property  is  of  that  estate,  and  will  prevail  in  the  absence  of  re- 
butting evidence.®*  The  rebutting  evidence  must  do  more  than 
to  raise  a  strong  probability  of  the  separate  character  of  the 
property ;  it  must  identify  it  as  having  been  acquired  by  the  wife 
in  one  of  the  modes  recognized  by  law.®* 

This  rule  that  the  burden  is  upon  the  wife  to  establish  her 
separate  right  is  not  controlled  by  the  statute  prescribing  that 
where  property  is  seized  and  taken  from  the  possession  of  a 
claimant  the  burden  of  proof  shall  be  upon  the  plaintiff.  In 
such  case,  when  it  appears  that  the  property  seized  was  acquired 
during  coverture,  the  prima  facie  case  is  made,  and  the  burden 
then  shifts  to  the  wife  to  establish  her  claim  to  the  property.** 


§  233.  Innocent  Purchasers  of  Her  Property. 

Where  her  property  stands  in  the  name  of  the  community,  and 
is  presumptively  of  such  estate,  purchasers  from  the  husband 
having  no  notice  of  her  rights  are  to  be  protected,  since  they  may 
rely  upon  the  title's  being  where  it  appears  to  be.®^  Even  if  the 
deed  be  to  the  wife, — not  limited  to  her  separate  use, — a  pu^ 
chaser  at  execution  sale  against  the  husband,  having  no  notice  of 
the    wife's    separate    interests,  acquires  a  good  title,®^  and  al* 


"Rhodes  v.  Alexander,  19  Tex.  Civ. 
App.  552,  47  S.  W.  754.  But  see 
Sclinoider  v.  Fowler,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)   §  858. 

'^Uhodes  V.  Alexander,  19  Tex.  Civ. 
App.  552,  47  S.  W.  754;  Byrn  v. 
Kleas,  15  Tex.  Civ.  App.  205,  39  S. 
W.  980. 

'•Alhreeht  v.  Albrecht  (Tex.  Civ. 
App.)  35  S.  \V.  1070:  ante,  §§  182, 
183:  Kimberlin  v.  Westerman,  75 
Tex.  127,  12  S.  W.  978:  McDougal  v. 
Bradford,  80  Tex.  558,  16  S.  W.  619; 


Owens  v.  Herd,  14  Tex.  Civ.  ApP- 
542,  37  S.  W.  1093,  S.  C.  on  later  ap- 
peal, 20  Tex.  Civ.  App.  21,  48  S.  ^• 
200:  Thompson  v.  Wilson  (Tex. 
Civ.  App.)   60  S.  W.  354. 

"^Simpson  v.  Texas  Tram  &  Lum- 
ber Co.  (Tex.  Civ.  App.)  51  S.  W. 
655. 

•^Patty  V.  Middleton,  82  Tex.  586, 
17  S.  W.  909;  Malry  v.  Grant  (T<* 
Civ.  App.)  48  S.  \V.  614. 

*^Cline  V.  Upton,  56  Tex.  319;  Wal- 
lace V.  Campbell,  54  Tex.  87. 
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jh  such  purchaser  be  the  creditor,  and  credit  the  bid  upon 
ixecution,  he  is  yet  a  bona  fide  purchaser,  and  entitled  to 
ction.  But  an  attaching  creditor  lias  no  such  advantage.^^ 
teriahnan  who  furnishes  material  for  improving  such  prop- 
under  similar  circumstances  stands  upon  the  same  plane 
purchasers  for  value.^''  Purchasers  of  her  notes  and  stock 
icates®^  from  her  husband,  where  they  are  not  limited  to  her 
ate  use,  take  the  title  upon  the  same  principle.^^ 
lere  her  property  stands  in  tlie  name  of  her  husband,  or  in 
sm  name  under  such  circumstances  as  to  raise  a  presumi>- 
hat  it  is  community,  and  a  sale  is  threatened  by  a  creditor 
;  husband,  equity  will  restrain  such  sale,  and  prevent  the 
I  of  a  possible  innocent  purchaser  from  attaching.®'^ 

Liability  and  Charges. 

e  extent  of  the  liability  of  the  wife's  separate  property  has 

iy  been  considerably  noticed.     The  matter  of  the  liability 

r  property  is  a  question  controlled  almost  entirely  by  stat- 

Though  not  altogether,  for  she  may  mortgage  it  and  it  is 

while  she  herself  is  not.     But  to  be  sure,  where  she  herself 

3le  her  property,  unless  it  be  exempt  by  law,  is  also  liable. 

»tate  is  liable  to  all  the  burdens  of  taxation,  general  and 

J,  that  other  persons'  estates  are.     It  may  be  taken  for 

»f  the  debts  which  she  is  bv  law  authorized  to  contract,  as 

ecessaries  for  herself  and  children,  and  for  expenses  in- 

d  for  the  benefit  of  her  separate  property,  all  of  which  havi» 

ttoticed,  for  her  acts  amounting  to  tort,  and  for  the  expenses 

3nt  to  the  confinement  and  maintenance  of  her  insane  hus- 

where  he  has  no  estate  of  his  o^vn,®®  and  probably  in  other 

But  it  is  not  liable  for  the  husband's  debts  or  contracts, 

though  they  be  concerning  her  estate,*®  and  even  though 

S.    Brown    Hardware    Co.    v.  ^Anderson  v.    Waco   State   Bank, 

U,  10  Tex.  Civ.  App.  461,  32  02  'J'ex.  500,  49  S.  W.  1030. 

rS.  ""See  ante.  §   39. 

P08  V.  Hord,  14  Tex.  Civ.  App.  '•'Roe  v.    Dailey,    1    Posey   Unrep. 

•  S.  W.  1093,  S.  C.  on  later  ap-  Can.  (Tex.)  248. 

0  Tex.  Civ.  App.  21,  48  S.  W.  •*Kcv.  Stat.  art.  2747. 

••See  anfc,  §§  69,  60. 
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they  be  necessary  for  the  preservation  of  such  estate.^^® 
early  decision  of  Milbum  v.  Walker,,  11  Tex.  329,  cited  in  1 
J^rob.  Guide,  at  page  474,  holds  diiferently,  but  is  not  now 
law.  To  charge  it,  the  debt  must  have  been  contracted  bv 
wife  personally,  or  by  someone  imder  her  directions.^  The  i 
ices  of  the  husband  beetowed  in  good  faith  upon  the  wife's  f 
erty  give  creditors  no  rights  therein,  even  though  his  pers 
earnings  are  community,  since  it  is  his  duty  to  care  for,  con 
and  manage  the  same.- 

§  235.  Conflict  of  Laws. 

Where  the  wife  resides  abroad,  and  o\vns  property  here, 
capacity  to  contract  and  bind  herself  or  her  property,  being  a 
sonal  capacity,  is  determined  by  the  law  of  her  domicil,  and 
pi'operty  here  held  liable  or  not  accordingly.^ 

'*'Smiih  V.  Powell,  5  Tex.  Civ.  App.  Morris,  1  Tex.  App.  Civ.  Cas.  (V 

:?73,  23  S.  W.  1109.  &  W.)   §  177. 

Tiuiz  V.  Campbell,  6  Tex.  Civ.  App.  'Kelly,  Contr.  Mar.  Worn.  149 

714,    26    S.    VV.    295;    Adamson    v.  'Merrielles  v.  SUte  Bank,  5 

Shiel,  4  Tex.  App.  Civ.  Cas.   (Will-  Civ.  App.   483,   24   S.   W.  564. 

8on)   §  294,  18  S.  W.  464;  Eager  v.  ante,  §§  34,  208. 
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TRUSTS. 

Generally;  Definition.  §  240.  —  Notice  by  Recitals  in  Deed. 

Trusts  for  Married  Women.  §  241.  —  Evidence  of;  Parol. 

In    Contemplation    of    Mar-  S  242.  —  Quantum    of    Proof    Re- 

riage.  quired. 
Resulting  Trusts. 

Generally;  Definition. 

is  no  part  of  the  present  chapter  to  enter  into  an  extensive 
jsion  of  trusts  generally.  This  is  a  proper  subject  for  text 
P8  upon  that  branch  of  the  law.  It  is  doubtful  if  the  law 
Qsts  has  any  special  applicability  to  the  law  of  married 
n,  for,  since  our  married  women  may  now  own  property 
ut  the  intervention  of  trustees,  much  of  the  old-time  impor- 
attached  to  the  subject  has  passed  away.  In  the  general 
nlarged  sense,  a  trust  is  the  right  to  receive  the  profits,  and 
pose  of  the  land  in  equity.  Xo  set  of  words  or  phrases  is 
jite  to  the  raising  of  trusts  where  the  intention  is  clear. 

Trusts  for  Married  Women. 

ce  the  owner  of  separate  property  does  not  take  the  revenues, 
onder  is  that  trust  estates  for  the  benefit  of  wives  are  not 
•re  frequent  occurrence.  By  this  method,  not  only  the  cor- 
t  the  property,  where  such  is  the  intention  of  the  donor  or 
or,  is  reserved  to  the  beneficiary,  but  the  rents  and  revenues 
11.  It  is  a  common  error  among  those  not  of  our  profes- 
X)  suppose  that  a  gift  or  coiivevance  to  a  married  woman 
s  w^ith  it  a  right  upon  her  part  to  take  to  herself  whatever 
urease  or  profits  or  revenues  there  may  arise  out  of  such 
u     Were  it  once  understood  that  the  contrary  of  this  is  the 

247 


«  ■ 

*         p      •  ■ 

.  ■.:■-  .:■    ;::  ..      -■   .   .  ■   -  ■  -■:  -"   "  ■.a*.-  -^.r  :*    -re  z-7  Lfr.  ;^t. 
.*■■.«.       ■    ■-■         ■  -  -    -■.— -   -_:►-  _>  :iz-:    •-."j:  :•-:!■:.  i"  "ariJ 

-:t.-*-    V  :  -■.      "-       ".  '.J^'  — -    I*!'^    ■■  ^II'-   ■      iZ   -  -■!.         - -L-   'IT.I''*  1?. 


".i/.  1 


»  ■     •    a    ■  ■    ■ 


..■  «•   ■■     -r-f  ■ 


..:; '    i."       •■  .„.i  .  ■   ./-  ';':-'  z:?  "zr   "rr.rrZ*:  '.!:  d  "■;»•■.■  >.V,  frttr 

•  •  y    -  -  _.        --•  -       .  • -i_      •- .   ;^- .!     ■i-'.*    -'"^•.fT-    '.M   '•■ir.ilitv 

i 

:  ..•  .-,.-  --.  "-.  i..  :  •;--  .".  i-'i  '.r7.  ■  :>i  i^rrd'.i-.n.  aiii  •rz^.'ts  of  the 
'  •■.-..'.■■=-:.*  ■.!.;  .■  .  :  :.-.  -i.  —[''_  ''..-  ^  rs,-:^:i'.t:d  aiier  o«3venure 
:'  '.I*:  •^-.'.rr.'j'i.- .  A-  !::  '1-  ;.  r^'-iir-^  oa^,  rfae  tnist  woul'l 
'•a.-.fr  ■::.■■■.•'.  •?.-  i-^-i'!!    :  *;.-  ..  >' .-.:. :.  -vh-ise  ratiirorv  ri^hrs  the 

':."  7  irr-  -.    ■  :  i-  r.  -    -■.■    :r.:rr:'::':'n  to  pri>tect  from 
..':  ;.  .      .r. :.  nr.  :  '...■'  .-.  ::.^rriiii:-r  :-  •"•:-n*enipla:rr«i.      It  is  not  in- 

♦  r.:''^   *•:  .r.*;::.  i"--  ..vr'-  "i.at  o«>nvrva!i«;t-s  in  rrust  mav  not  be 

...,:'.'':  y..-  *i.f:  i  *:.•:.  ■:  .li  ■>•:-  vf  anvrne.  I'V^r  onlv  the  effttn  of  those 
:;.'/''•'!,'. i'  ;;. ,;.";■!-•:  .vr.i:.»-ii.  ..r  tL--^?  oontemplatiniT  niarriace, 
.::■,:.,'.♦  T;,«  !;•  :.  j - r ..; :;■>.  ji'.v-  ii-.tI.^J.  In  rhis  and  the  pnx»eding 
'  'fi'-n  *h'-  v.  • 'ij.il  r.  r/iijv  li»r-^lf  l.i*.-  Thr-  party  •grantor  in  such  iii- 
f  Mj/r.'-riT-.  Shr-  rii;jy  r'l.jivr  v  h*T  f-fTatc*  upi.in  :*noh  a  trust,  roserv- 
M.i'  th'-  Iriiir-.  rf'\-(nnt:r..  and  protir-«  to  ht"-r«elf  against  her  hus- 
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\i(v-  i\^.  it  no  tni-t  lind  boon  cnfatod  therein. 
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§  2S9.  Eesulting  Trusts. 

Another  trust,  resulting  to  the  wife,  arises  where  another  pur- 
chases with  means  belonging  to  her,  taking  the  conveyance  in 
his  own  name.  Here  the  holding  is  in  trust  for  the  wife,  whose 
i  means  have  entered  into  the  purchase.^  This  is  ordinarily 
known  as  a  resulting  trust.  Where  the  purchase  is  by  the  hus- 
band and  the  conveyance  taken  in  his  name,  the  title  is  appar- 
ently in  the  commimity,  and  as  to  bona  fide  purchasers  and  con- 
tract lien  creditors  without  notice  she  is  held  to  this  apparent 
title;  as  to  all  others,  she  may  assert  the  trust  arising  in  her  fa- 
vor.' 

If  the  conveyance  be  taken  in  the  name  of  the  wife,  yet  not 
limiting  the  property  to  her  separate  use,  nor  by  apt  words  indi- 
cating her  separate  rights  therein,  the  like  presumption  obtains, 
and,  her  title  being  only  equitable,  she  cannot  assert  it  against 
one  who  for  value  without  notice  acquires  the  legal  title.'  The 
wife's  rights  in  such  cases  are  not  subject  to  the  registration 
law3,*  nor  are  they  created  by  agreements  made  prior  or  subse- 
quent to  the  acquisition  of  the  property;  but  the  transaction 
must  be  such  that  a  trust  arises  at  the  time.*  This  trust  is  not 
the  result  of  contract  at  all.  It  arises  by  implication  of  law, 
if  at  all,  at  the  very  moment  of  the  acquisition,  because  her 
means  have  entered  in  whole  or  in  part  into  the  purchase.  And 
this  is  true  whether  used  with  or  without  her  consent.  But  it  is 
not  sufficient  to  create  a  trust  in  favor  of  the  wife  for  the  hus- 
band to  purchase  with  means  belonging  to  himself  or  the  com- 
munity, merely  intending  the  purchase  for  the  wife.  He  must 
do  something  to  evidence  that  intention  to  make  the  property 
hers,  or  there  must  exist  other  reasons  besides  his  mere  inten- 

"Carter  v.  Bolin,  30  S.  W.  1084,  S.  'McKamey  v.  Thorp,  61  Tex.  648. 

C.  later  decision,  11  Tex.  Civ.  App.  See  ante,  §  233. 

283.32  S.   W.    123;  Hunt  v.   Mat-  ^Blankenship  v.  Douglas,   26   Tex. 

thewa  (Tex.  Civ.   App.)   60    S.    W.  225;  J.  S.  Brown  Hardware  Co.  v. 

674.  Marwitz,  10  Tex.  Civ.  App.  461,  32 

TtoM  v.  Komnimpf,  64  Tex.  390;  S.  W.  78. 

Stoker  v.  Bailey,  62  Tex.  299;  Yoe  "Parker    v.    Coop,   60   Tex.    Ill; 

V.  Montgomery,  68  Tex.  338,  4  S.  W.  Cunio  v.  Burland,    1    Posey   Unrep. 

622;  Blum  ▼.  Rogers,  71  Tex.  668,  9  Cas.  (Tex.)  469. 
S.  W.  595;    Evans  v.   Welborn,   74 
Tex.  530,  12  S.  W.  230. 


250  MARRIED   WOMEN  [ciap.VI, 

tion,  to  create  a  trust  in  her  f  avor.^  Xor  will  a  trust  result  in 
her  favor  merely  because  his  purchases  are  with  funds  loaned 
him  from  the  wife's  separate  estate,^  nor  merely  because  thehus- 
])ancl  paid  for  lands  in  part  by  means  of  drafts  upon  his  wife, 
which  she  honored  and  paid, — such  transaction  constituting 
them  debtor  and  creditor  onlv.* 

§  240.  —  Notice  by  Recitals  in  Deed. 

The  case  of  Montgomery  v.  Noyes,  73  Tex.  203, 11  S.  W.  138 
is  one  that  may  be  profitably  examined  upon  this  subject.  It  i 
in  apparent,  though  not  real,  conflict  with  the  long-establishe< 
rule  of  notice  announced  in  Cooke  v.  Bremond,  27  Tex.  457.  J 
•lieed  to  land  was  executed  to  Josiah  T.  and  Amelia  Harrell,  hi 
wife,  reciting  in  tlie  conveyance  that  it  was  made  "for  and  in  con 
sideration  that  tlie  heirs  and  legal  representatives,"  of  whom  Mw 
Harrell  was  one,  "of  Isaac  Batterson,  deceased,  have  withdrawn 
all  claim  in  and  to  the  headright  suri^ey  of  James  S.  Holnuui 
south  of  and  adjoining  the  2-league  grant  of  John  Austin."  The 
d(»ed  was  duly  recorded.  The  husband  subsequently  conveyed 
the  land  to  others,  signing  the  wife's  name,  but  she  in  no  other 
manner  joined  in  the  conveyance.  In  a  dispute  between  the 
purchasers  from  the  husband  and  the  heirs  of  the  wife,  the  court 
had  occasion  to  discuss  the  clause  above  quoted  as  notice  to  the 
purchasers  of  the  equities  of  the  wife  in  the  land.  The  one  side 
contending  that  the  deed  being  to  the  husband  and  wife  during 
marriage,  the  land  was  presumptively  community,  and  thehufr 
band  alone  authorized  to  convey  it ;  while  the  other,  that  the 
recitals  in  the  deed  of  conveyance  which  was  of  record  were  suffi- 
cient to  put  purchasers  upon  notice  that  the  wife's  property  had 
]>aid  for  the  land,  and  that  she  was  the  equitable  owner  of  the 
same.  The  court  said:  ^'The  effect  of  the  deed  ...  was 
to  vest  the  legal  title  to  one  undivided  half  of  the  land  conveyed 
in  (^ach  of  the  grantees.     .     .     .     But  the  facts  in  proof  show 

MohiiM)!!  V.  First  Xat.  Bank  (Tex.  *Torrey  v.  Cameron,   73  Tex.  583, 

Civ.  App.)  40  S.  W.  334.  11  S.  W.  840. 

'Levy  V.    Winiams,    20    Tex.    Civ. 
App.  051,  49  S.  W.  930,    50    S.    W. 
^28. 
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at  Mrs.  Harrell's  interest  in  her  separate  right  in  the  location 
the  Battersoii  certitieate  constituted  the  consideration  for 
lidi  the  deed  was  executed, —  not  her  interest  in  the  Batterson 
rtificate,  but  in  its  location.  That  interest  was  surrendered, 
d  preference  given  to  the  location  of  the  Holman  certificate  in 
Dsideration  of  the  deed  from  Baker,  who  at  the  time  owned  the 
dman  location.  These  facts  put  the  equitable  title  to  all  the 
id  conveyed  by  the  deed  in  her.  .  .  .  The  deed  recited 
ffieient  facts  concerning  the  consideration  to  put  parties  upon 
quiry,  and  to  affect  them  with  the  consequences  of  notice  of 
e  fact  that  she  owned  the  land  in  her  separate  right.  .  .  . 
lis  recital  indicated  that,  though  the  conveyance  was  to  Har- 
II  and  wife,  there  was  a  resulting  trust  in  favor  of  the  parties 
iking  the  relinquishment,  whoever  they  might  be,  and  it  was 
e  duty  of  purchasers  to  inquire  and  ascertain  who  the  par- 
8  were.''  The  distinction  sought  to  be  made  between  this 
Iding  and  the  doctrine  announced  in  Cooke  v.  Bremond,  27 
X.  457,  and  Kirk  v.  Houston  Direct  Nav,  Co.  49  Tex.  213, 
d  others,  to  the  effect  that  a  recital  in  the  convevance  that  the 

7  «/ 

fe  had  made  the  payment  of  the  purchase  money  is  not  suffi- 
tnt  to  put  innocent  purchasers  from  the  husband  upon  inquiry 
iceming  her  rights,  is  this:  In  the  one  instance,  the  recital 
t  only  declares  that  the  consideration  was  paid  by  the  wife, 
t  that  the  same  was  paid  out  of  her  separate  estate ;  while  in 
J  others,  the  mere  recital  that  the  wife  had  paid  the  considera- 
n  does  not  indicate  that  the  same  was  made  from  her  separate 
Qds,  so  as  to  make  the  purchase  hers,  or  even  to  raise  a  trust 
her  favor  in  the  land.  The  law  supposes  a  pa^Tnent  by  the 
fe  to  be  out  of  community  funds  the  same  as  though  it  were 
ide  by  the  husband.  But  the  court  in  the  case  we  are  discuss- 
l  further  said  that  "the  recitals  in  the  deed  were  sufficient  to 
t  persons  of  ordinary  prudence  upon  inquiry,  and  that  defend- 
ts  [those  claiming  under  purchase  from  the  husband]  must 
held  to  have  had  notice  of  what  they  might  have  learned  by 
sh  inquiry."  It  is  gratifying  that  our  supreme  court  has 
18  recognized  a  rule  that  will  in  a  measure  check  the  trend  of 
5  doctrine  announced  in  Cooke  v.  Bremond,  27  Tex.  457,  and 
lers,  which,  to  say  the  least,  is  of  very -questionable  soundness. 
» say  that  a  recital  in  a  deed  that  the  wife  had  paid  the  pur- 
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chase  money  is  not  sufficient  to  put  a  purchaser  upon  inquiry  as 
to  her  rights  is  a  proposition  of  law  contrary  to  the  experience 
of  everyone  upon  the  facts.  For  we  all  know  that,  upon  being 
confronted  with  such  a  recital,  an  ordinarily  prudent  person's 
lirst  inquiry  would  be  directed  to  the  possible  equities  of  the  one 
whose  means  had  paid  for  the  land;  and  it  is  but  reasonable  to 
say  that  a  recital  that  the  wife  paid  the  purchase  money  is  equiv- 
alent to  saying  also  that  the  means  used  were  hers.  The  same 
recitals  in  a  deed  to  the  husband  would  not  have  a  like  meaning 
at  all,  for  he  legally  owns  and  controls  another  estate  than  hi* 
own,  viz,,  the  community. 

§  241.  —  Evidence  of;  Parol. 

Our  statute  of  frauds  does  not  preclude  the  establishment  of 
a  trust  in  lands  by  parol.  The  clause  of  the  statute  requiring 
a  writing  refers  only  to  such  suits  as  have  for  their  object  a  re- 
covery upon  a  "contract  for  the  sale  of  real  estate  or  the  lease 
thereof  for  a  l()n":er  term  than  one  vear."  As  the  establishment 
of  a  trust  is  neither  a  contract  for  a  sale,  nor  a  lease  of  the  lands, 
it  cannot  be  said  to  be  within  the  statute.  •  Xo  provision  requires 
the  proof  by  writing  of  the  creation  of  a  trust.  And  with  ns, 
express  and  implied  or  constructive  trusts  — for  they  all  stand 
upon  the  same  footing  — may  be  shown  by  parol.  The  contract 
creating  the  one,  and  the  transaction  from  which  the  other 
arises,  may  thus  be  shown.®  If  the  trust  be  engrafted  upon  the 
instrument,  purchasers  of  course  take  with  notice.  Or  as  in  the 
preceding  section,  if  the  conveyance  contains  recitals  sufficient 
to  elicit  inquiry,  a  notice  of  what  would  reasonably  result  from 
such  inquiry  is  chargeable.  It  is  hardly  necessary  to  again  say 
that  these  secret  trusts  cannot  be  shown  to  the  detriment  of  in- 
nocent purchasers  for  value. 

g  242.  —  Quantum  of  Proof  Required. 

While  it  is  the  settled  law  of  this   state  that  a  trust  can  be 

•James   v.   Fulciod,    5   Tex.    512;  ham.  21  Tex.  231;  Grooms  v.  Rust, 

Mead  v.  Bandolph.  8  Tex.  191 ;  Miller  27  Tex.  231 ;  Brotherton  v.   Weath- 

V.  Thatcher,   9   Tex.    482;  Bailey   v.  ersby,  73  Tex.  471,    11    S.    W.    505; 

Harris,  19  Tex.  109:  Ciiney  v.  Dii-  Carleton  v.  Roberts,  1  Posey  Unrep. 

pree,  21  Tex.  211;  Dunham  v.  Chat-  Cas.   (Tex.)   587. 
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shown  by  parol  evidence  to  have  attached  to  the  legal  title,  it  is 
also  well  settled  that  the  same  cannot  be  established  except  by 
clear  and  satisfactory  testimony.^®  And  this,  of  course,  casts 
t  upon  the  party  seeking  to  establish  the  trust  the  burden  of  prov- 
\  ing  it  By  clear  and  satisfactory  testimony  is  not  meant  that 
the  fact  of  trust  must  be  established  beyond  a  reasonable  doubt,^^ 
for  this  would  be  requiring  too  great  strictness.  It  is  only  nec- 
essary that  the  fact  be  satisfactorily  established,  for  the  evidence 
which  will  have  the  effect  of  changing  the  tenns  of  a  written  in- 
strument should  be  strong  and  convincing.  As  to  what  will 
amount  to  this  strong  and  convincir^  proof  no  one  can  say. 
Considering  all  the  circumstances,  whatever  satisfies  the  mind 
will  satisfy  the  law.  However,  it  would  be  improper  for  the 
court  to  instruct  the  jury  that  the  parol  trust  must  be  established 
with  certainty  by  the  proof,  as  this  would  be  misleading,  and 
would  imply  that  by  certainty  was  meant  the  absence  of  doubt. 
It  would  be  proper  in  such  a  case  to  instruct  the  jury  as  to  the 
iCgal  effect  of  the  conveyance,  and  that  the  parties  to  it  are  pre- 
siuned,  in  the  first  place,  to  have  intended  that  it  should  have 
that  effect,  but  that  they  should  find  that  a  trust  was  intended 
provided  Ae  other  evidence  be  sufficient  to  overcome  that  pre- 
sumption, and  to  reasonably  satisfy  them  that  such  was  in  fact 
the  intention.^*  This  is  the  quantum  of  proof  required  in  such 
cases.  Any  charge  to  the  jury  telling  them  "that  the  clearest 
and  most  positive  proof  was  necessary,"^^  or  "that  more  than  a 
preponderance  of  evidence"  was  required,^*  would  necessarily 
be  wrong.  As  propositions  of  rules  in  equity  they  may  be  cor- 
rect, but  it  is  improper  to  give  them  in  charge  to  a  jury.^*^  A 
court  can  safely  go  no  further  than  to  tell  the  jury  that  if  they 
believe  by  a  preponderance  of  proof  that  a  trust  has  been  shown 
thev  will  80  find.^® 

>*^lcad  V.  Randolph,   8   Tex.   191 ;  "Neyland  v.  Bendy,  69  Tex.  711,  7 

Hall  V.  Layton,  16  Tex.  262;  Agri-  S.  W.  497. 

cultural.  Mechanical,  &  Blood-stock  "Praiher  v.  Wilkins,  68  Tex.  187, 

Asso.  V.    Brewster,    51     Tex.    257;  4  S.  W.  252. 

Cunio  V.    Burland,  1  Posey    Unrep.  "Miller  v.  Yturria,  69  Tex.  549,  7 

Cm.  (Tex.)  469.  S.  W.  206. 

**Markham  v.  Carothers,   47   Tex.  "Baylor  v.  Hopf,  81   Tex.   637,  17 
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§  243.  Gonstitutional  Frovisions. 

''The  homestead  of  a  family  shall  be,  and  is,  hereby  protected 

from  forced  sale,  for  th(^  })ayment  of  all  debts  except  for  the 

})urehase  money  th(*reof,  (»r  a  part  of  such  purchase  money,  the 

taxes  due  ther(M>n,  or  for  work  and  material  used  in  constructing 

improvements  thereon,  and  in  this  last  case  only  when  the  work 

and  material  are  contracted  for  in  writing,  with  the  consent  of 

the  wife  given  in  the  same  manner  as  is  required  in  making  a 

sale  and  conveyance  of  the  homestead ;  nor  sliall  the  owner,  if 
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married  man,  sell  the  homestead  without  the  consent  of  the 
i^fe,  given  in  such  manner  as  may  be  prescribed  by  law.  Xa 
mortgage,  trust  deed,  or  other  lien  on  the  homestead  shall  ever 
e  Talid,  except  for  the  purchase  money  therefor,  or  improve- 
lents  made  thereon,  as  hereinbefore  provided,  whether  such 
lortgage,  or  trust  deed,  or  other  lien  shall  have  been  created  by 
he  husband  ahme  or  together  with  his  wife ;  and  all  pretended 
ales  of  the  homestead  involving  any  condition  of  defea^ance 
lall  be  void.''i 

*'The  homestead  not  in  a  town  or  city  shall  consist  of  not  more 
Ian  200  acres  of  land,  which  may  be  in  one  or  more  parcels 
wth  the  improvements  thereof ;  the  homestead  in  a  city,  town, 
>r  village  shall  consist  of  lot  or  lots,  not  to  exceed  in  value  five 
:liousand  dollars  at  the  time  of  their  designation  as  the  home- 
stead, without  reference  to  the  value  of  any  improvements  there- 
on; provided,  that  the  same  shall  be  used  for  the  purposes  of  a 
h(Hne,  or  as  a  place  to  exercise  the  calling  or  business  of  the  head 
of  a  family ;  provided,  also,  that  any  temporary  renting  of  the 
homestead  shall  not  change  the  character  of  the  same,  when  no 
other  homestead  has  been  acquire<l."^ 

"The  homestead  of  a  family  not  to  exceed  200  acres  of  land 
(not  included  in  a  town  or  city)  or  any  town  or  city  lot  or  lota 
in  value  not  to  exceed  two  thousand  dollars,  shall  not  be  subject 
to  forced  sale,  for  any  debts  hereafter  contracted,  nor  shall  the 
OHTier,  if  a  married  man,  be  at  liberty  to  alienate  the  same,  un- 
less by  the  consent  of  the  wife,  in  such  manner  as  the  legislature 
niay  hereafter  point  out."^ 

The  provision  of  the  Constitutions  of  1861  and  1866  was 
identical  with  the  foregoing,  while  that  of  1869  was  as  follows: 
"The  homestead  of  a  family,  not  to  exceed  200  acres  of  land  (not 
included  in  a  city,  towTi,  or  village),  or  any  city,  town,  or  village 
lot  or  lots,  not  to  exceed  five  thousand  dollars  in  value,  at  the 
time  of  their  destination  as  a  homestead,  and  without  reference 
to  the  value  of  any  improvements  thereon,  shall  not  be  subject 
to  forced  sale  for  debts,  except  they  be  for  the  purchase  thereof, 
for  the  taxes  assessed  thereon,  or  for  labor  or  materials  expended 

•Const.  1876.  art.  16,  §  50.  •Const.  1846,  art.  VII.  S  22. 

Ibid.  art.  XVI.  S  51 
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tlicreon ;  nor  shall  the  owner,  if  a  married  man,  be  at  liberty 
alienate  the  same,  unless  by  consent  of  the  wife  and  in  such  ma 
ner  as  may  be  prescribed  by  law." 

§  244.  Statutes ;  Their  Scope  and  Object. 

The  statute  defines  the  homestead  in  words  almost  idem 
cal  with  the  section  of  the  Constitution  above  quoted/  and  i 
suitable  language  exempts  the  same  from  every  species  of  force 
sale  save  for  the  purchase  money,  for  taxes  due  thereon,  and  fc 
work  and  material  used  in  constructing  improvements  thereoa 

Back  of  these  provisions  one  cannot  fail  to  discern  the  objec 
of  the  f  ramers  of  our  Constitution  and  statutes.  Very  far  hav 
tliov  gone  in  their  efforts  to  vouchsafe  to  the  Avife  a  shelter  fo 
herself  and  children  against  the  improvidence  of  the  husbandan 
the  greed  of  creditors.  Observing  only  the  rights  of  those  wh< 
in  a  measure  supply  that  shelter,  and  the  demands  of  the  sever 
eign,  the  wife  is  given  the  power  to  continue  under  its  protectioE 
at  aiiv  hazard.  It  is  not  for  the  husband,  nor  vet  for  their  chil- 
dren,  that  the  law  has  thus  interposed ;  but,  possibly  in  a  measure 
t(;  ameliorate  the  burdens  imposed  upon  her  by  our  marital  laws, 
it  has  graciously  permitted  her  the  privilege  of  saying  whether 
or  no  she  will  part  from  it  As  was  said  by  Justice  Moore  in 
Ili-cn  V.  Oleniclc,  42  Tex.  105 :  "The  leading  and  fundamental 
idea  connected  with  a  homestead  is  unquestionably  associated 
with  that  of  a  plaw?  of  residence  for  the  family,  where  the  inde- 
pendence and  security  of  a  home  may  be  enjoyed,  without  dan- 
ger of  its  loss,  or  harassment  and  disturbance  bv  reason  of  the  im- 
providence  or  misfortune  of  the  head  or  any  other  member  of  tltf 
f amilv.  It  is  a  secure  asvlum  of  which  the  familv  cannot  be  de- 
privr^d  bv  creditors.  Within  its  sanctuary,  however  urgent  maj 
be  their  demands,  they  cannot  intrude."  In  matters  of  saleanc 
contrac^ts  for  improvements  the  wife  is  the  residuary  of  all  poiif 
er.  Without  her  consent,  her  home  can  never  be  taken  fron 
her,  except  it  be  for  unpaid  purchase  money,  or  the  taxes  dii 
tluu-eon.  This  ample  protection  of  the  law  extends  to  the  bus' 
ness  as  well  as  the  residence  homestead  of  the  family. 

♦Rev.  Stat.  art.  2390.  "Ibid.  arts.  2395,  2401. 
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■ 

§  245.  Hatnre  of  Her  Interest. 

• 

The  wife's  homestead  right  is  a  peculiar  right.  It  is,  of 
course,  usually  in  proi>erty  a  part  of  the  realty,  but  it  is  in  no 
sense  depc^ndent  upon  her  title  to  the  realty.  She  may  own  the 
fee,  or  she  may  have  no  title  whatever  therein.  Her  rights  arise 
immediately  when  the  property  shall  be  used  for  the  purposes  of 
t  home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family ;  in  other  words,  as  it  is  more  frequently  ex- 
pressed, immediately  upon  the  dedication  of  the  property  for 
homestead  purposes.  But  this  is  liable  to  be  misunderstood. 
There  can  be  no  homestead  rights  until  there  is  a  home  to  ex- 
empt This  does  not  mean,  however,  that  a  house  shall-  have 
been  occupied,  or  even  built ;  but  that  there  must  at  least  have 
been  a  preparation  to  improve  or  occupy,  and  this  must  be  of 
such  a  character,  and  to  such  an  extent,  as  to  clearly  manifest 
the  intention  to  make  of  the  place  a  home  for  the  family.*  Her 
rights  may  attach,  although  she  may  not  actually  reside  upon 
the  property,^  for  actual,  physical  occupancy  is  in  no  sense  the 
test  of  the  rights.  It  must  not  be  understood  that  the  exemption 
is  whollv  to  the  wife,  for  it  is  the  homestead  of  the  f amilv  that 
is  protected,  and  the  lawmakers  have  considered  that  the  best 
ineiho<l  of  protecting  it  to  the  family  is  by  conferring  upon  the 
^fe  the  peculiar  rights  given  her.  The  family  may  consist  of 
father  and  children  only.®  This  peculiar  right  continues  so 
long  as  the  property  is  occupied  by  the  family  ^s  a  home,  and  in 
some  instances  even  longer.  It  cannot  be  assigned,  nor  sold, 
ttor  will  it  descend.  She  may  relinquish  it  even,  for  a  consid- 
eration, or  abandon  it.  Mr.  Freeman,  in  speaking  of  the  home- 
•tead  right  in  connection  with  the  estate  upon  which  it  is  based, 
8ay8  that  it  is  more  analogous  to  an  estate  by  entirety  than  that 
of  joint  tenancy,  they  having  alike  the  four  unities  of  interest, 
title,  time,  and  possession,  while  the  estate  by  entirety  has  the 
fifth  unity  of  person ;  that  this,  imlike  an  estate  by  joint  tenancy, 
can  be  vested  in  but  two   natural   persons,  who  are  regarded 

•Franklin  v.  Coffee,  18  Tex.  413.  'Lane  v.  Philips,  69  Tex.  240,  6  S. 

"Henderson  v.  Ford,  46  Tex.  627 ;       W.  610. 
Moores  v.  Wills,  69  Tex.  109,  5  S.  W. 
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as  but  one  in  law ;  who  are  each  seised,  not  of  an  undivided 
moiety  of  the  wliole,  but  of  an  entirety,  and  seised  per  ioui, 
but  not  per  my;  who  cannot  alienate  separately,  but  must  aUen- 
ate  jointly ;  who  cannot  sever  at  pleasure,  but  hold  an  estate 
wdiich,  while  it  remains  theirs,  is  inseverable ;  who  cannot  have 
partition  unless  in  a  divorce  proceeding  severing  their  matri- 
monial relations;  and  who  have  not  the  right  of  survivorship, 
but  upon  decease  of  either  spouse  the  other  continues  to  hold  the 
entire  homestead  estate  as  such.® 

§  246.  What  is  Homestead ;  Eesidence. 

The  homestead  is  the  place  of  the  family  residence,  or  the 
property  dedicated  as  such.^^  What  amounts  to  a  residence  or 
dedication  will  be  more  specificaDy  noticed  in  a  subsequent  sec- 
tion. The  subject  is  not  capable  of  definition  in  a  sentence,  but 
for  practical  purposes  is  better  defined  by  discussing  the  various 
elements,  essentials,  and  limitations  attached  to  the  right.  Gen- 
erally, the  homestead  is  the  place  within  the  constitutional  limits 
as  to  quantity  and  value,  used  by  the  family  for  the  purposes 
of  a  home,  or  as  a  plac^  to  exercise  the  calling  or  business  of  the 
head  of  a  family.  But  to  be  practical  we  must  see  what  this 
means  by  going  into  details, 

§  247.  —  Dedication. 

The  dedication  and  occupancy  of  a  home  are  not  the  work  of 
a  moment,  and  no  precise  stage  of  such  continuous  act  or  acts 
can  be  denominated  the  beginning  of  such  exemption,  with  the 
assurance  of  its  being  applicable  to  all  cases  alike.  The  time  at 
which  the  right  attaches  depends  upon  a  variety  of  circmnstan- 
ces.  It  is  the  place  of  the  home  of  the  family,  and  when  fairly 
selected,  with  the  intention  to  occupy  it  for  such  purpose,  ac- 
companied by  acts  of  preparation  indicating  such  intention,  from 
that  moment,  when  ascertained,  it  is  homestead.  As  to  what 
acts  will  indicate  that  intention,  they  are  as  varied  as  the  ci^ 
cumstances  of  each  case  are  varied.     A  sale  of  the  former  home 

•Freeman,  Cot_eii.  &  Parti.  %\  49,         '"HoUiman  v.  Smith,  39  Tex.  3o7j 
•*»  86.  Y\\\\\^  V.  Smalley,  23  Tex.  503. 
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itead  and  purchase  of  property  with  the  intention  to  make  it  the 
family  homestead,  accompanied  by  an  occupancy  by  part  of  the 
family  with  a  portion  of  the  household  effects,  though  the  wife 
may  be  absent  in  another  state  ;^^  or  other  acts,  such  as  erection 
of  buildings  for  the  family  residence,^ ^  even  though  the  husband 
mav,  for  lack  of  means,  be  forced  to*  suspend  the  construction  of 
such  buildings  for  a  time,  where  he  does  not  abandon  the  inten- 
tion;*^ or  by  preparation  to  occupy,  such  as  clearing  a  farm  and 
placing  the  limiber  upon  the  premises  for  a  house  ;^*  planting 
upon  the  land  and  purchasing  materials  for  improving  it;** 
erecting  a  bam  and  stable  ;^^  placing  household  goods  in  the 
house,  and  arranging  with  the  occupant  tenant  for  possession, 
in  contemplation  of  marriage  and  use  of  such  property,^" — all 
these,  and  any  other  similar  acts  of  preparation  showing  an  im- 
mediate and  bona  fide  intention  of  occupying  the  property  for 
the  purpose  of  a  home,  show  a  sutficient  dedication  of  the  same 
from  the  time  of  such  purchase  and  preparation.^®  Of  course, 
actual  occupancy  is  the  best  possible  evidence  of  homestead 
rights;  for,  when  property  is  thus  used  for  the  purposes  of  a 
home,  none  can  shut  their  eyes  to  the  fact  that  it  is  such,  nor 
will  the  acts  or  intentions  of  the  parties  affect  its  status  as  ex- 
empt property.^®  The  occupancy  may  be  of  only  a  portion  of 
the  lands  or  buildings  actually  exempted  by  law.  If  the  na- 
ture of  the  property  be  such  as  that  an  occupancy  of  a  part  fairly 
amomnts  to  an  occupancy  and  use  of  all,  then  it  is  immaterial 
that  the  entire  buildings  or  lands  are  not  occupied,  physically, 


""Moores  v.  Wills,  69  Tex.  109,  5 
8.  W.  675. 

"Van  Ratcliff  v.  Call,  72  Tex.  491, 
10  S.  W.  678. 

"Dobkina  v.  Kuykendall,  81  Tex. 
180, 16  8.  W.  743. 

foreland  t.  Barnhart,  44  Tex. 
275;  Barnes  t.  White,  53  Tex.  G28. 

"White  V.  Wadlington,  78  Tex. 
1S9,  14  8.  W.  296. 

"EUerroan  V.  Wurz  (Tex.)  14  S. 
W.  333. 

"Parr  v.  Newby,  73  Tex.  468,  1 1  S. 
W.490. 


"Anderson  v.  McKay,  30  Tex.  186; 
Franklin  v.  Coffee,  18  Tex.  413; 
Bell  V.  Greathouse,  20  Tex.  Civ.  App. 
478,  49  S.  W.  258;  Gallagher  v.  Kel- 
ler (Tex.  Civ.  App.)  30  S.  W.  248, 
S.  C.  4  Tex.  Civ.  App.  454,  23  S.  W. 
296;  Watkins  v.  Davis,  61  Tex.  414; 
Schneider  v.  Bray,  59  Tex.  668: 
Milburn  Wagon  Co.  v.  Kennedy,  75 
Tex.  -312,  13  S.  W.  28;  Reinstein  v. 
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by  the  homesteader.^®  But  buildings  and  structures  entire 
arated  from  the  homestead,  and  not  forming  a  part  then 
he'mg  used  for  homestead  purposes,  will  not  be  include 
though  they  may  in  fact  be  occasionally  used  by  the  fan 
Hut  where  the  familv  actually  own  and  occupy  a  hom 
their  intention  to  destinate  another,  eyen  when  accompani 
the  acts  of  preparation  mentioned,  will  not  haye  the  eflFect 
empting  the  new  home  to  them,  for  a  family  cannot  be  pro 
in  the  enjoyment  of  two  homesteads  at  the  same  time.^* 
ever  jiroperty  is  occupied  and  used  as  the  homestead  of  th< 
ily  is  not  only  such  in  fact,  but  in  law,  and  the  homesteade 
tent  ion  or  declarations^^  have  nothing  to  do  with  it.^* 

§  248.  —  Further  of  Intention. 

• 

While  in  determining  the  status  of  property  claimed 
empt  under  the  homestead  law,  intention  may  often  be,  a 
of  vital  importance,  it  is  not  always  to  be  considered  of  cc 
ling  influence,  or  even  considered  at  all.  For,  as  just  s 
one's  intention  contrary  to  the  actual  facts  and  uses  of  pn 
will  not  affect  it.  If  use  makes  it  homestead  intention  to 
other  property  will  not  destroy  the  exempt  character  o: 
used.  And  intention  accompanied  by  acts  of  preparati< 
change  the  homestead  will  not  protect  the  proposed  home 
until  the  conduct  and  acts  amount  to  an  abandonment  < 
old  one,-'*  even  if  the  intention  to  occupy  the  proposed  pre 
be  bona  iide.-^  Intention  can  only  be  considered  Avhere  no 
stead  exists  by  actual  use  and  occupancy.  Here  intention 
and  should,  be  looked  to,  for  if  it  w^ere  not  so  an  insolvent  ( 
might  never  be  able  to  secure  a  homestead.     But  an  intent 

'"King  V.  C.  M.  Hapgood  Shoe  Co.  ^'Rose  v.  Blakenship  (Tex.) 

21  Tex.  Civ.  App.  217,  51  S.  W.  532;  W.  101. 

Tenney  v.  Wessell  (Tex.  Civ.  App.)  '*Adains  v.  Kaufman,  11  Te 

26  S.  \\\  436.  App.  179,  32  S.  W.  712. 

"See  post,  §  249.  Henry  v.  Corpus  •'Allen    v.    Whitaker    (Tea 

Christi  Nat.  Bank  (Tex.  Civ.  App.)  App.)  27  S.  W.  507. 

44  S.  W.  568.  ^Archibald  v.  Jacobs,  69  Te 

"Johnston  v.  IMartin,  81  Tex.' 18,  6  S.  \V.  177. 
16  S.  W.  550:    Sharpe  v.  Johnston 
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abandon  property  which  is  in  fact  homestead  does  not  amount 
to  abandonment,^'  so  as  to  authorize  the  acquisition  of  another 
by  mere  intention.  But  the  fact  that  the  owner  also  owned  other 
property  would  not  preclude  him  from  designating  a  lot  as  home- 
stead, if  he  entertained  such  intention,  and  was  making  appro- 
priate preparation  to  carry  such  intention  into  effect.^® 

Again,  mere  intention  alone  is  never  sufficient  to  clothe  prop- 
erty with  the  attributes  of  a  homestead ;  there  must  be  some  acts 
of  preparation  to  put  such  intention  into  effect.^®  There  cannot 
be  the  preparation  of  a  home  without  this  intention,  but  there 
raav  be  the  intention  which  mav  never  be  carried  out,  and  hence 
no  homestead  ever  be  acquired.  If  rights  of  others  attach  to 
pr(»perty  destined  by  the  husband  and  wife  to  be  their  future 
home,  but  such  destination  goes  no  further  than  a  mere  secret 
intention  upon  their  part,  unaccompanied  by  acts  of  prepara- 
tion to  reasonably  put  such  persons  upon  notice  of  their  inten- 
tion and  rights,  the  homestead  claim  will  avail  them  nothing.^^ 
But  should  the  question  of  intention  become  material,  which  it 
often  mav,  the  same  mav  be  showTi  bv  the  acts  and  declarations 
of  the  party,  and  even  by  his  conduct  after  such  property  has 
been  sold  under  execution,  such  as  building  a  house  and  remov- 
ing with  his  family  thereon.^ ^ 

§  249.  —  in  Separate  Tracts  or  Lots. 

Whether  the  home  be  rural  or  urban,  the  homestead  mav  con- 
sist  of  separate  tracts  or  parcels,  not  exceeding  200  acres  in  the 
one  ease,  and  of  lot  or  lots  not  exceeding  in  value  $5,000  at  the 
time  of  their  designation,  in  the  other.  The  parcels  need  not  be 
adjoining  or  contiguous  to  the  one  upon  which  are  situated  the 
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dwellinfi:  house  and  home  of  the  family,  but  mav  be  entirely  dia- 
connected  there\yith,  and  eyen  remotely  situated  therefrom.** 
Xeither  feet  nor  miles  are  the  test,  but  use.  This  obser\'atioii  is 
pertinent :  The  f  ramers  of  our  law  had  no  thought  of  exempt- 
ing 200  acres  of  land  in  the  country,  or  lots  in  a  town  or  city  to  ] 
the  value  of  $5,000,  as  a  home  for  each  family,  upon  which  they  I 
might  reside  when  they  thought  proper;  but  this  exemption  is 
only  in  the  eyent  such  lands  or  lots  are  used  for  the  purposes  of  : 
a  home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family.  The  exemption  is  not  of  any  definite  number 
of  acres  or  value  of  lots,  but  of  the  home,  and  the  measure  of 
acres  and  value  of  lots  are  limitations  placed  upon  that  home. 
Expressions  may  be  found  in  some  of  the  decisions  which  seem 
to  indicate  that  the  proviso  with  reference  to  the  use  of  the  prop- 
erty for  home  purposes  does  not  apply  to  the  rural  homestead. 
But  the  better  authorities,  as  well  as  the  proper  construction  of 
the  language  of  the  section,  show  unmistakably  that  it  does.'* 
The  language  of  the  Constitution  indicates  yery  clearly  that  the 
occupancy  and  use  of  a  parcel  of  land  not  in  a  town  or  city  will 
impress  that  parcel  with  the  homestead  character  to  the  extent 
of  200  acres  if  it  contains  so  much,  but  that  if  the  homesteader 
owns  separate  and  detached  parcels,  the  parcels  so  detached  from 
that  tipon  which  are  situated  the  dwelling  house  and  home  must 
in  some  way  be  used  for  the  purposes  of  a  home.  It  would  never 
do  to  sav  that  each  and  every  tract  of  land  owned  bv  the  husband 
or  wife,  no  matter  how  remotely  situated  with  reference  to  their 
dwelling  house,  and  regardless  of  the  uses  to  which  the  same  may 
be  put,  would  necessarily  to  the  extent  of  200  acres  be  home- 
stead. This  would  be  exempting  land  that  was  not  homestead 
in  fact;  something  never  contemplated  by  law.  But  where  the 
entire  constitutional  amount  is  in  one  tract  or  in  several  which 
are  contiguous,^*  the  use  of  any  part  of  the  same  is  a  dedication 
of  the  entire  amount.  The  principle  is  well  stated  in  a  quota-; 
tion  from  the  case  of  IJcen  v.  Olenick,  42  Tex.  195 :  "The  idea 
of  a  home  or  resident  in  the  country  imports  that  there  is  con- 

"Morgan  v.  Morgan,  1  Posey  Un-  "Campbell  v.  MacmanuB,  32  T«at 

rep.  Cas.    (Tex.)   400.  442. 

^Ayiie,  §  243;  Brooks  v.  Chatham, 
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nected  with  it  the  means  and  opportunity  of  following  the  pur- 
suits of  the  country.     The  mere  exemption  of   the   residence 
would  ordinarily  be  of  little  practicable  benefit  to  the  family,  as 
it  would  probably  have  to  be  abandoned,  and  the  family  go  else- 
where to  find  employment  from  which  to  realize  a  support.     The 
homestead  exemption  in  the  country  was  therefore  extended  so 
as  to  include  200  acres  of  the  land  previously  occupied,  appro- 
priated, and  used  in  connection  with  it.  The  land  thus  exempted 
is  evidently  incident  and  appendant  to,  and  from  the  nature  of 
the  case  forms  a  part  of,  the  country  homestead."    It  is  not  re- 
quired that  the  family  actually  cultivate  the  entire  amount  of 
the  exemption,  or  even  so  use  each  tract  sought  to  be  protected ; 
if  the  uses  of  disconnected  tracts  are  similar,  and  all  for  home- 
stead purposes,  it  is  suflicient.     A  renting  of  one  tract  as  a  means 
of  obtaining  a  partial  support  therefrom  for  the  family  has  been 
said  to  be  a  proper  use  of  the  homestead.^'     But  a  tract  sepa- 
rated from  that  occupied  as  a  homestead  and  not  used  in  connec- 
tion therewith,  except  that  a  spring  upon  it  supplies  water  to  the 
family,  is  not  such  use  as  will  make  it  a  part  of  the  homestead.^** 
To  say  certainly  when  separate  lots  in  a  town  or  city  are  used 
for  homestead  purposes  is  not  an  easy  task.     It  has  engrossed 
the  attention,  and  evoked  the  consideration,  of  our  courts  as 
probably  no  other  branch  of  the  homestead  law.     By  construc- 
tion it  is  held  that  the  provision  that  the  property  may  be  used 
for  the  place  of  exercising  the  calling  or  business  of  the  head  of 
a  family  applies  only  to  urban  homesteads,  hence  another  phase 
of  the  subject  that  further  tends  to  embarrass  the  consideration 
of  the  question.'^     We  have  seen,  then,  that  the  homestead  in  a 
city  or  town  may  consist  of  lot  or  lots,  and  that  it  is  nowhere  re- 
quired that  such  lots  should  be  contiguous.     There  are  only  the 
limitations  as  to  value  and  use.     From  the  nature  of  the  case  it 
will  be  seen  that  more  than  the  ordinary  lot  in  our  cities  and 
to\^Ti8  may  be  profitably  used  or  actually  necessary  to  the  enjoy- 
ment of  a  homa     There  are  to  be  gardens,  orchards,  lots,  walks, 
parks,  and  drives  which  may  not  be  easily  encompassed  within 

"Baldeachweiler  v.  Ship,  21  Tex.  *Nix  v.  Mayer  (Tex.)  2  S.  W.  819. 

Cir.  App.  80,  50  S.  W.  644.     But  see  "See  />o«f,  §  263. 
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tlie  boTiiularies  of  one  small  lot.     It  mav  be  desirable,  or  even 
iiecessarv,  that  these  lots  be  separated  from  each  otlier  and  from 
the  dwelling  house,  and  it  has  ever  been  the  policy  of  our  laws 
to  consider  them  as  a  part  of  the  home,  even  in  such  cases,  wliere 
they  were  actnallv  used  in  such  a  wav  as  to  contribute  to  the 
proper  use  and  enjoyment  of  the  hrane  place.^*     But  where  the 
principal  use  of  a  detached  lot  is  other  than  as  a  home,  it  will  not 
l)e  protected,  even  though  it  does  in  a  measure  contribute  to  the 
support  of  the  family,  as  by  its  rents,  pasturage  for  the  family's 
stock,  and  the  like.^®     Where  the  use  of  the  property  is  that  of 
rental  property  principally  it  is  not  within  the  pale  of  tlie  law, 
simply  because  it  may  aid  the  head  of  the  family  in  its  support, 
or  even  be  used  occasionallv  bv  meml>ers  of  the  family  for  trivial 
purposes.^^     For  **to  protect  lots  in  a  town  or  city  not  actually 
occupied  by  the  family  residence  or  its  appurtenances,  they  must 
1)0  substantially  used  by  the  family  for  home  purposes.    When 
they  are  detached  by  inclosures  from  the  homestead  lot  proper, 
iind  are  improved  for  the  puri)ose  of  being  leased  to  tenants,  and 
»f  thereby  producing  an  income,  it  is  evident  they  are  no  longer 
used  as  adjuncts   of   the   family   re^sidence,  and   should   be  no 
longer  exempt  from  forced  sale,'"  and  an  unimportant  subsidiary 
use  for  homestead  purposes  will  not  affect  theni."*^      To  divide 
the  homest^'ad  lot  or  tracts  into  lots,  streets,  alleys,  etc.,  for  the 
purpose  of  selling  may  indicate  an  abandonment  of  that  portion 
of  the  homestead,  and  subject  it  to  liability  to  forced  sale.*^ 


"Prvor  V.  Stono,  19  Tex.  371 :  Han- 
«-ock  V.  Morgan,  17  Tex.  582;  Meth- 
erv  V.  Walker.  17  Tex.  r>()3 :  Iken  v. 
Olenick,  42  Tex.  195:  Arto  v.  May- 
dole,  54  Tex.  244;  Medlenka  v. 
Downinjr.  59  Tex.  82;  Jacobs  v.  Haw- 
kins, 03  Tex.  1  ;  Axer  v.  Hassett,  03 
Tex.  545:  \Va<r«rener  v.  Haskell,  89 
Tex.  435,  35  S.  \V.  1 ;  Ingle  v.  Lea, 
70  Tex.  009,  8  S.  \V.  325 :  Anderson 
V.  Sessions  (Tex.  Civ.  App.)  51  S. 
W.  874. 

"•Allen  V.  Whitaker  (Tex.)  18  S. 
\V.  100;  Achilles  v.  Willis,  81  Tex. 
169,  16  S.  W.  740. 
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'0|>penhcimer  v.  Fritter,  79  Tex. 
99,  14  S.  W.  1051;  Blum  v.  Rogers, 
78  Tex.  530,  15  S.  \V.  115;  Cliarles 
V.  Chaney  (Tex.  Civ.  App.)  26  S.  W. 
109;  Wynne  y.  Hudson,  60  Tex.  1, 
17  S.  w!  110;  Hendrick  v.  Hendrick, 
13  Tex.  Civ.  App.  49,  34  S.  W.  804; 
Heatherly  v.  Little,  21  Te.x.  Civ. 
App.  664,  52  S.  W.  980:  Jones  v. 
Lee  (Tex.  Civ.  App.)  41  S.  W.  1»5. 

"'Blum  v.  Rogers,  78  Tex.  630,  U 
S.  W.  115. 

"Culluni  v.  Price  (Tex.  Civ.  App.) 
23  S.  W.  711 
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f  250.  —  Whether  Enral  or  Urban. 

Since  the  same  family  is  not  entitled  to  both  a  rural  and  an 
urban  homestead,*^  it  then  becomes  at  times  very  important  to 
be  able  to  say  what  property  is  rural  and  what  urban.  While 
the  law  speaks  of  lot  or  lots  in  a  city,  town,  or  village,  it  does  not 
necessarily  mean  the  incorporated  city,  town,  or  village  of  our 
statute,**  and  the  expression  is  probably  used  in  a  popular  sense 
as  those  words  are  commonly  understood.  It  is  not  always  easy  to 
tell  where  the  unincorporated  town  or  village  stops  and  the  coun- 
try begins.  The  quantity  of  land  in  the  tract,  its  use,  proximity  to 
the  supposed  town  or  village,  and  the  size  and  nature  of  such  set- 
tlement, are  probably  questions  of  importance  in  determining 
the  answer  to  such  an  interrogatory.*^  Where  the  land  is  wdthin 
the  limits  of  an  incorporated  town  or  city,  and  cut  up  into  lots 
which  are  for  sale,  it  is,  of  course,  to  be  considered  urban  rather 
than  rural,  even  though  it  may  be  used  by  the  owner  for  garden- 
ing and  pasture  for  his  stock.*®  This  discussion  has  arisen  most 
frequently  in  those  cases  where,  by  an  extension  of  the  limits  of  a 
town  or  city,  property  hitherto  rural  in  its  nature  has  been  in- 
cluded within  its  boundaries.  It  is  within  the  power  of  the  leg- 
islature to  provide  for  the  enlargement  of  the  corporate  limits 
of  towTis  and  cities  so  as  to  include  rural  property,  even  against 
4e  owner's  consent,*^  and  such  town  or  city  may  upon  such  land 
Jay  out  streets,  alleys,  and  all  public  highways  necessary  for  the 
public  convenience,  and  thus  convert  the  property  into  urban 
property  contrary  to  the  owner's  wishes.*®  But  until  the  city 
has  done  this, — that  is,  converted  the  land  into  urban  property 
l>y  laying  out  streets,  alleys,  and  blocks, — or  until  the  owner 


"Swearingen  v.  Bassett,  65  Tex. 
^67;  Keith  v.  Hyndman,  57  Tex. 
425;  Posey  v.  Bass,  77  Tex.  512,  14 
S.W.  156;  Foust  V.  Sanger  Bros.  13 
Tex.  Civ.  App.  410,  35  S.  W.  404 ; 
l^ncheimer  v.  Saunders,  19  Tex.  Civ. 
App.  392,  47  S.  W.  543. 

**WiIliani8  V.  WiUis,  84  Tex.  398, 
19  8.  W.  083 :  Hargadene  v.  Whit- 
field, 71  Tex.  482,  9  S.  W.  475. 

•'Iken  V.  Olenick,  42  Tex.  195; 
^idgen  v.  Warn,  79  Tex.  588,  16  S. 


W.  559;  Martin  Clothing  Co.  v. 
Henly,  83  Tex.  592,  19  S.  W.  167; 
Crisp  V.  Thrash  (Tex.  Civ.  App.)  52 
S.  W.  92. 

*«Allen  V.  Whitaker  (Tex.)  18  S. 
W.  160. 

"Taylor  v.  Boulware,  17  Tex.  74: 
Blessing  v.  Galveston,  42  Tex.  641; 
Wilder  v.  McConnell,  91  Tex.  600, 
45  S.  W.  145. 

"Wilder  v.  McConnell,  91  Tex. 
600,  45  S.  W.  145. 
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himself  has  done  so  and  thus  recognized  the  property  as  i 
rather  than  rural,  it  will  retain  its  rural  character.*^  \Vh 
it  is  converted  into  an  urban  homestead  is  a  question  of  fact 
determined  from  the  circumstances  of  the  case.  The  mei 
tension  of  the  corporate  limits  of  a  town  or  city  will  not  i 
sarily  make  it  such  because  the  corporate  limits  may  em 
territory  that  is  not  a  part  of  the  town  or  city  in  fact.  I 
should  further  be  made  a  part  of  a  town  or  city  in  fact  by  ci 
up  into  blocks,  streets,  and  alleys,  either  by  the  city  c 


i  >  wner. 


50 


v^  251.  —  and   Farther   of   the   Limitations  as  to  Quantit] 

Value. 

The  rural  homestead  has  always  been  protected  to  the  c 
of  200  acres,  including  the  improvements.  It  was  th< 
proper  to  measure  the  rural  homestead  by  acres  rather 
value,  and  to  permit  improvements  thereon  to  any  amount, 
limitation  upon  the  urban  homestead  is  that  it  must  not  e 
in  value  $5,000,  at  the  time  of  its  designation  as  such,*^  wi 
reference  to  the  value  of  any  improvements  thereon.  The 
of  the  Constitutions  of  1845  and  1866  was  to  permit  the  inij 
ments  upon  the  urban  homestead  to  be  considered  in  determ 
its  value,  which  could  not  exceed  $2,000.^^  The  Constituti 
1869  not  only  raised  the  maximum  value  allowed,  but  exc 
from  the  computation  the  improvements.  The  valuation  is 
mined  at  the  time  of  their  destination  as  homestead.  As  al 
stated,  there  is  no  limitation  upon  the  value  of  the  improve! 
which  the  owner  may  place  upon  his  homestead.  The  la^ 
take  no  notice  of  that.     It  is  protected  to  any  amount,  regai 


'•Posey  V.  Bass,  77  Tex.  512,  14  S. 
W.  156;  Wilder  v.  MeConnell.  91 
Tex.  COO,  45  S.  W.  145;  Xeeley  v. 
Case  (Tex.  Civ.  App.)  32  S.  W. 
785;  Wafrgener  v.  Haskell,  13  Tex. 
Civ.  App.  030,  35  S.  W.  711:  Clark 
V.  Nolan.  38  Tex.  410;  Atkinson  v. 
Phares,  20  Tex.  Civ.  App.  150,  49  S. 
W.  053  :  J.  B.  Wa tkins  Land  &  Mortg. 
Co.  V. 'Abbott,  14  Tex.  Civ.  App.  447, 


37  S.  W.  252;  Ayres  v.  Lamb 
Civ.  App.)  40  S.  VV.  1024. 

«*Paris  Exch.  Bank  v.  HuU 
Tex.  Civ.  App.  285,  52  S.  W.  2 

"See  post,  253 ;  Lake  v.  Bou 
12  Tex.  Civ.  App.  660,  35  S.  \ 
Richards  v.  Nelms,  38  Tex.  44. 

«A«<e,  §  243;  Inge  v.  Cain,  6 
75. 
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of  the  motives  or  intention  of  the  owner  in  thus  placing  his 
money  in  exempt  property,  and  putting  it  beyond  the  reach  of  his 
creditors.  For  a  man  to  convert  his  nonexempt  property  into  a 
homestead  for  the  purpose  of  putting  it  beyond  the  reach  of  his 
creditors  is  not  good  morals,  but  is  a  wrong  for  which  no  remedy 
exists.^^ 


J  252.  —  the  Estate  to  Support. 

Ownership  of  the  fee  is  not  essential  to  the  existence  of  the 
homestead,  right,  but  it  is  ordinarily  attached- to  some  interest  in 
the  realty.  The  homestead  rights  are  the  same  whether  the  fee 
be  in  the  husband,  the  wife,  or  the  community,  or  whether  it  be 
upon  property  to  which  neither  owns  the  fee.  •  The  home  may 
even  be  of  such  a  nature  as  to  be  a  mere  chattel,  as  where  it  is 
built  upon  leased  lands,  yet  the  exemption  is  perfect.^*  It  fol- 
lows then,  of  course,  that  any  sort  of  title,  whether  legal  or  equit- 
able,** will  support  the  claim.*®  An  estate  for  life,*^  or  a  lease- 
hold interest,*®  or  one  acquired  by  limitations,*®  or  an  equitable 
interest  in  property  not  paid  for,®^  or  an  interest  in  partnership 
property,**  or  an  estate  in  cotenancy,®^  are  illustrations  of  the 
raried  estates  and  interests  that  will  support  the  claim.  The 
title  is  unimportant,  since  the  law  protects  the  home  whatever 
and  wherever  it  may  be.  Yet  the  claim  should  be  predicated 
Upon  some  substantial  right  of  present  occupancy  of  the  land,  to 


■TCing  V.  C.  M.  Hapgood  Slioe  Co. 
^1  Tex.  Civ.  App.  217,  51  S.  W.  532; 
CTuwe  V.  Swayne,  88  Tex.  218,  30  S. 
\V.  1040. 

"Cullers  V.  James,  66  Tex.  494,  1 
^.  W.  314 :  Low  v.  Tandy,  70  Tex. 
745.  8  8.  W.  620. 

"Dotson  V.  Barnett,  16  Tex.  Civ. 
App.  258,  41  S.  W.  99. 

"Sniitb  V.  Chenault,  48  Tex.    455. 

"Silverman  v.  Landrum  (Tex.  Civ. 
App.)  56  S.  W.  107. 

*WheatIey  v.  Griffin,  60  Tex.  209 ; 
Phillips  V.  Warnfr,  4  Tex.  App.  Civ. 
Cts.  (Willson)  9  147,  16  S.  W.  423; 
Anheuser-Busch  Brewing  Asso.  v. 
Smith  (Tex.  Civ.  App.)  26  S.  \V.  94. 
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'Bridges  v.  Johnson,  69  Tex.  714, 
7  S.  \V.  506;  Hennessy  v.  Savings  & 
Ix)an  Co.  22  Tex.  Civ.  App.  591, 
55  S.  W.  124;  Williams  v.  Galveston 
(Tex.  Civ.  App.)  58  S.  W.  551. 

"I.ee  V.  Welborne,  71  Tex.  500,  ft 
S.  W.  471 ;  McShan  v.  Myers,  1  Posey 
TJnrep.  Cas.  (Tex.)  100. 

•'Swearingen  v.  Bassett,  65  Tex. 
207 ;  Gordon  v.  McCall,  20  Tex.  Civ. 
App.  283,  48  S.  W.  nil. 

•'McBride  v.  Moore  (Tex.  Civ. 
App.)  37  S.  W.  450.  See  also  Luhn 
V.  Stone.  65  Tex.  439;  Morgan  v. 
Morgan,  1  Posey  Unrep.  Cas.  (Tex.) 
400. 
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say  the  least.  A  permitted  occupancy  by  the  owner  of  the  life 
estate  will  not  give  to  Inisband  and  wife  homestead  rights  where 
they  own  no  estate  or  rights  whatever  until  the  death  of  such  life 
tenant®^ 

§  253.  —  Business  Homestead. 

The  Constitution  of  1876  was  the  first  to  specifically  exempt 
as   a  part  of  the   homestead  the  place  where  the  head  of  the 
family  exercised  his  calling  or  business.     Prior  to  that  Consti- 
tution, the  use  of  a  place  for  such  purpose  did  not  constitute  it  a 
part  of  the  home.®*     Here,  as  in  residence  homestead,  the  lot  or 
lots  may  be  separate  and  wholly  detaclied  from   the   one  upon 
which  the  family  resides.®^     The  business  homestead  is  a  part 
of  the  one  homestead  exempted  by  law,  and  its  combined  value 
with  the  residence  home  must  not  exceed  the  constitutional 
limit.®®     If  rural,  the  200  acres  permitted  is  supposed  to  con- 
stitute the  business  homestead  as  well  as  the  residence,  since  the 
calling  or  business  of  those  who  live  in  the  country   is  usuallj 
farming  or  a  kindred  avocation,  while  the  avocation  of  those  who 
live  in  our  towns  and  cities  varies.  ^'Therefore,  if  the  head  of  a 
family  l)o  a  merchant,  in  addition  to  his  home,  his  storehouse  is 
exempt ;  if   a  banker,  his  banking  house ;  if  a  blacksmith,  his 
shop ;  if  a  lawyer  or  doctor,  his  office ;  if  a  farmer,  his  farm ;  if  a 
gardener,  his  garden,  etc., — the  only  limitation  as  to  quantity, 
in  case  of  urban  property,  being  one  of  value.''®^     There  can  be 
no  such  thing  as  a  residence  homestead  in  the  city  and  a  rural 
business  homestead  f^  nor  can   one  having  a  rural   residence 
homestead  claim  and  hold  as  a  part  thereof  an  urban  business 
homestead.'^®     The  property  must  be  actually  used  as  the  place 

"Hampton  v.  Gilliland   (Tex.  Civ.  4.3.),  3.5  S.  W.  1;  Atkinson  v.  ?h«rc«» 

App.)  50  S.  W.  .572.  20  Tex.  Civ.  App.  150,  49  S.  W.  653. 

•♦Iken  V.  Oleniek,  42  Tex.  105.  *Exall  v.  Security  Mort.  A  Trust 

•^Miller  v.  Menke.  50  Tex.  530.  Co.  15  Tex.  Civ.  App.  G43,  39  S.  W. 

»"St.      I>oins     Brewing     Asso.     v.  059. 

Walker    (Tex.  Civ.  App.)    54  S.  \V.  nViHianis  v.  Willis,  84  Tex.  398> 

360.  19  S.  W.  683. 

•'Waggener    v.    Haskell,    80     Tex. 
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se  the  calling  or  business  of  the  head  of  the  family^® 
natter  of  law,  the  actual  transacting  of  business  at  the 
act  indispensable,  where  the  owner  has  in  good  faith 
:  for  such  purposeJ^  But  mere  ownership  of  property 
I  the  head  of  the  family  might  carry  on  business,  but 
actually  used  for  other  purposes,  such  as  renting  out 
ike,  will,  of  course,  not  entitle  it  to  the  protection  of 

lies  for  determining  whether  or  not  a  particular  use  is 
urposes  protected  by  law  are  determined  much  the  same 
dence  homesteads ;  and,  as  in  those  cases,  the  right  will 
any  interest,  whether  legal  or  equitable,^^  and  con- 
long  as  the  property  is  used  for  the  purposes  prescribed, 
's  rights  are  the  same  in  the  business  as  in  the  residence 
.d.  It  cannot  be  mortgaged^*  or  sold  without  her  con- 
;  the  husband  may,  by  an  abandonment  of  his  use  of  it, 
:he  property  of  its  exempt  character,  and  then  convey 
her  joinderJ'  In  the  event  of  an  abandonment  of  the 
by  the  husband  the  wife  would  have  no  right  to  con- 
exempt  character  by  an  occupation  of  it  hei'self  for 
purposes,  for  she  is  not  the  head  of  the  family.  In  case 
ons  her  as  well,  a  different  conclusion  should  be  reached, 
the  courts  will  sav  so  or  not  remains  to  be  seen. 


Ud  V.  Campbell,  57  Tex. 
tz  V.  Woeltz  (Tex.  Civ. 
S.  \V.  905;  Dickson  v. 
X.  Civ.  App.)  24  S.  W. 
t  V.  Sanger  Bros.  13  Tex. 
110,35  S.  W.  404;  Schnei- 
ipbell,  1  Tex.  Civ.  App. 
>.  W.  55;  Hargadene  v. 
71  Tex.  482,9  S.  \V.  475; 
Lapowski,  85  Tex.  168,  19 

ay  V.  White,  70  Tex.  475, 

w 

I . 

erry  v.  City  Nat.  Bank,  85 
22  S.  W.  151.  299;  Foust 
Bros.    13  Tex.  Civ.  App. 


410.  35  S.  W.  404;  Uargadene  v. 
Whitfield,  71  Tex.  482,  9  S.  W.  475: 
Pfeiffer  v.  McNatt,  74  Tex.  640,  12 
S.  W.  821 ;  Hull  v.  Naumberg,  1  Tex. 
Civ.  App.  132,  20  S.  W.  1125;  Hous- 
ton V.  Newsonie,  82  Tex.  75,  17  S. 
W.  603;  King  v.  C.  M.  Hapgood 
Shoe  Co.  21  Tex.  Civ.  App.  217,  51 
S.  W.  532. 

".Iw/c,  .§  252;  Brennan  v.  Fuller, 
14  Tex.  Civ.  App.  509,  37  S.  W.  641. 

'nVoeltz  V.  Woeltz  (Tex.  Civ. 
App.)   57  S.  W.  905. 

"Willis  V.  Pounds.  6  Tex.  Civ. 
App.  612,  25  S.  W.  715. 
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§  254.  —  Thing!  Affixed  to  the  Eealty. 

Whether  residence  or  business  homestead  the  exemption  ap- 
plies, not  only  to  the  buildings  proper,  but  to  such  other  things 
as  under  the  law  of  real  property  may  be  attached  to  and  become 
a  part  of  the  realty.  Thus,  a  lathe,"®  manufacturing  machin- 
ery,"" a  sugar  mill  erected  by  the  owner,"^'  a  grist  mill  and  ma- 
chinery,^® and  gin  machinery*^*  have  been  held,  when  placed 
upon  the  realty  ^vith  the  intention  that  they  should  become  a  part 
thereof,  to  be  protected.**®  In  such  cases  the  husband  has  no  au- 
thority to  sell  or  mortgage,  as  it  is  homestead.®^  But  a  home- 
stead right  cannot  be  predicated  on  machinery  not  affixed  to  land 
in  which  its  owner  has  any  interest,  legal  or  equitable,  for  in 
such  cases  there  is  no  home  for  it  to  fonn  a  part  of .^' 

The  crops  standing  upon  the  ground,  and  unsevered  there- 
from, are  exempt  from  levy.  If  not  a  part  of  the  realty,  being 
so  situated  thereon  that  they  cannot  be  severed  and  gathered 
without  an  infringement  upon  the  homestead  rights,  they  are 
protected  imtil  actually  severed.®* 

§  255.  —  Issues,  Bents,  and  Damages. 

A  voluntary  renting  out  of  the  homestead  or  a  part  thereof 
does  not  necessarily  subject  the  portion  so  rented  to  seizure  for 
the  owner's  debts,  but  it  does  make  liable  the  rents.  The  home 
stead  is  exempted  because  it  is  used  by  the  family, — ^not  rented. 
There  is  no  reason  for  holding  the  rents  to  be  a  part  of  it,  and 
therefore  exempt.®^     The  crops  grown  upon  it,  when  gathered, 


'"House  V.  Phelan,  83  Tex.  595,  19 
S.  W.  140. 

•nVillis  V.  Morris,  66  Tex.  628,  1 
S.  W.  799. 

"'Huteliins  v.  Masterson,  46  Tex. 
551. 

^'Willis  V.  Moore,  59  Tex.  628; 
Maroiiey  Hardware  Co.  v.  Connellee 
(Tex.  Civ.  App.)   25  S.  W.  448. 

■"Gentry  v.  Bowser,  2  Tex.  Civ. 
App.  388.  21  S.  W.  569. 

"'See  also  Houston  &  G.  N.  R.  Co. 
V.  Winter,  44  Tex.  597;   Harkey  v. 


Cain,  69  Tex.  146,  6  S.  W.  637. 

•'Phelan  v.  Boyd  (Tex.)  14  S.  W. 
290. 

"-Taylor  v.  Prendergast  (Tex.  Civ. 
App.)  29  S.  \V.  87. 

•^Alexander  v.  Holt,  59  Tex.  205; 
Coales  V.  Caldwell,  71  Tex.  19,  8  S. 
\V.  922;  Phillips  v.  Warner,  4  Tex- 
App.  Civ.  Cas.  (Willson)  9  147,  1^ 
S.  W.  423 ;  Silberberg  v.  Trilling,  82 
Tex.  523,  18  S.  W.  591. 

**Hinzie  v.  Moody,  13  Tex.  Civ. 
App.  193,  35  S.  W.  832. 


tc.  356.]  HOM£ST£AD  AND  OTHER  EXEMPTIONS.  271 

re  not  exempt,  nor  are  any  other  issues,  products,  or  profits.*^ 
[owever,  a  different  question  arises  should  the  rents  or  profits 
ecnie  otherwise  than  by  the  voluntary  act  of  the  owners ;  for  if 
Be  seize  the  homestead  unlawfully,  he  cannot,  by  retaining  pos- 
«8ion  of  it,  deprive  the  owners  of  its  rents  and  uses.  These 
re  but  incidental  to  a  recovery  of  the  homestead,  and  are  the 
images  occasioned  by  the  wrongful  act  of  the  party  seizing, 
id  in  no  sense  the  result  of  the  voluntary  act  of  the  owners.^® 
pon  the  same  principle,  damages  recovered  for  an  injury  to  tlie 
Dmestead  ought  to  be  protected.*^ 

256.  The  Eight  to  Select. 

The  right  to  select  the  homestead  is  a  matter  that  at  times 
Ay  become  of  much  importance  in  determining  the  exempt 
laracter  of  property.  That  is,  whether  the  husband  or  the  wife 
18  the  preference  in  the  matter,  and  if  either,  then  which  one. 
ut  one  home  for  the  family  is  protected,  and,  in  case  of  dis- 
H'eement  between  husband  and  wife  as  to  which  of  different 
•operties  constitutes  their  homestead,  the  world  should  not  be 
ft  without  a  means  of  knowing  which  is,  and  which  is  not,  ex- 
apt.  The  husband,  being  the  head  of  the  family,  and  being 
larged  with  the  duty  of  supporting  it,  and  being  liable  for  all 
3  expenses,  is  pre-eminently  the  proper  person  to  choose  the 
)me.^®  The  domicil  of  the  wife  follows — is  drawn  to — that  of 
ir  husband.  When  he  dedicates  a  place  as  his  home,  eo  instant i 
becomes  the  home  of  the  wife  and  family  also.®*  This  right, 
)wever,  is  not  to  be  used  as  an  instrument  of  fraud,  but  must  be 
irly  exercised  toward  the  wife.  If  he  acts  in  good  faith  he  is 
)t  responsible  for  mistakes  of  judgment,  or  for  the  effects  which 
>llow  his  decisions.  It  may  result  in  subjecting  to  liability  the 
imily  homestead,  possibly*  before   another  is   acquired,  yet  it 

"F.  F.  Collins  Mfg.  Co.  v.  Carr,  11  Civ.  App.  388,  21  S.  W.  569. 

!X.  Civ.  App.  364,  32  S.  W.  366.  "Mitchell  v.  Nix,  1  Posey  Unrep. 

"^"ational  Bank    v.    Kilgore,    17  Cas.    (Tex.)   126. 

X  Civ.  App.  462,  43  S.  W.  565 ;  "Holliman  v.  Smith,  39  Tex.  357 ; 

i  Master  v.  Dickson,  17  Tex.  Civ.  Slavin  v.  Wheeler,  61  Tex.  654;  Jor- 

pp.  473,  43  S.  W.  911.  dan  v.  Godman,  19  Tex.  273;  Marler 

"Lee  v.  Welborne,  71  Tex.  500,  9  v.  Handy,  88  Tex.  421,  31  S.  VV.  636. 

.  W.  471;  Gentry  v.  Bowser,  2  Tex. 
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cannot  be  said  that  the  husband  is  powerless  to  abandon  the 
homestead  without  the  wife's  consent.  There  is  no  distinction 
in  this  respect  V)etween  the  residence  and  business  homesteads.** 
It  has  been  said  that  when  husband  and  wife  are  in  accord  evi- 
dence of  the  wife's  intention  as  to  homestead  is  admissible  as 
tending  to  show  tlie  intention  of  the  husband.®^ 

,^  257.  Designating:  Homestead ;  Statute. 

When  the  homestead  of  a  family,  not  being  in  a  town  or  city, 
is  a  part  of  a  larger  tract  or  tracts  of  land  than  is  exempt  from 
forced  sale  as  such  homestead,  the  head  of  the  family  may  desig- 
nate and  set  apart  the  homestead,  not  exceeding  200  acres,  to 
which  the  family  ig  entitled.®^  The  succeeding  articles  provide 
the  form  for  an  instrument  of  writing  for  such  designation,  and 
stipulate  for  its  registration  by  the  clerk  in  the  record  of  deeds 
for  the  county  where  such  homestead  may  be  situated.  Pro- 
vision is  also  made  for  an  involuntary  designation  when  there 
is  an  excess  liable  for  execution  against  the  owner.  The  evident 
j)urp()So  of  the  statute  is  to  facilitate  the  seizure  and  sale  of  such 
excess  as  there  may  be  above  the  constitutional  limitation.  The 
designation,  when  made  by  the  head  of  the  family  as  provided 
by  the  statute,  is  binding  upon  him  and  all  others  in  privity  with 
him,  and  operati^s  as  a  relinquishment  of  the  homestead  claims 
to  all  that  portion  not  included  in  such  designation.®*  The  head 
of  the  family  may  also,  subsequent  to  such  designation,  change 
the  boundaries  of  such  homestead  in  like  manner  as  the  original 
designation  is  made,  but  such  change  will  not  injuriously  affect 
those  whose  rights  may  have  intervened  after  such  original  design 
nation.^*  But  he  cannot  by  such  means  renounce  a  part  of  his 
actual  homestc^ad  and  claim  a  tract  wholly  disconnected  there- 
from,  and  not  used  for  hcmiestead  purposes,  in  such  manner  as 
to  make  a  valid  mortgage  upon  the  part  so  sought  to  be  re- 

•"Parrish    v.    Frey,    18    Tex.    Civ.  »=Rev.  Stat.  art.  2403. 

App.  271,  44  S.  W.  322.  •'Ibid.  art.  2415. 

"Gunn  V.  Wynne  (Tox.  Civ.  App.)  »*Ibid.  art.  2425. 

43  S.  W.  290.  See  also  Craddock  v. 
Edwards,  81  Tex.  009,  17  S.  W.  228. 
See  ante,  §  28;  post,  §  270. 
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•*^  The  statute  does  not  require  that  the  limit  of  200 
.11  be  exhausted  in  such  designation,  any  more  than  it  is 

that  the  homestead  in  all  cases  shall  contain  that 
but  a  setting  apart  of  less,  if  free  from  evil  motive, 
)  binding  upon  the  wife,  where  innocent  persons'  rights 
5r\'ened,  and  possibly  in  all  cases.  Instances  may  arise 
e  wife  may  make  the  designation  contemplated  by  stat- 
ad  of  the  husband,  as  where  he  has  deserted  her,  or  is 
B  unable  to  make  it.  It  will  be  observed  that  the  right 
head  of  the  family,  not  the  husband,  and  in  law  the  wife 
^8  becomes  the  head  of  the  f  anaily,  when  by  reason  of  the 
ances  she  is  such  in  fact.  A  failure  to  make  the  desig- 
oes  not  impair  the  scope  or  force  of  the  lawful  exemp- 
•  does  it  strengthen  it,  further  than  furnish  clear  evi- 

the  intention  of  the  o\\'ners. 

:atute  has  no  application  whatever  to  homestead  sit- 
ithin  a  town  or  city,  and  an  attempted  designation  un- 
statute  will  not  preclude  the  assertion  of  homestead 

other  property  which  is  and  was  the  true  homestead  of 

ly.^« 

lie,  Cknerally. 

shall  the  owner,  if  a  married  man,  sell  the  homestead 
the  consent  of  the  wife,  given  in  such  manner  as  may 
ribed  by  law," — are  the  only  words  to  be  found  in  our 
any  manner  interfering  with  the  free  alienation  of  the 
id.  But  this  provision  is  ample  protection  to  the  wife, 
inner  prescribed  by  law,"  by  which  married  women  are 
ice  their  consent  to  a  convevance  of  the  homestead,  has 
been  given.®^  The  conveyance  must  always  be  by  the 
trument  of  the  husband  and  wife,  for  if  it  is  in  the  hus- 
jparate  property  or  the  community,  she  must  join  by 
the  constitutional  provision  quoted,  and  if  in  her  sepa- 
>erty,  then  for  reasons  already  stated.®®     Any  other  con- 

V.  Wangermann,  93  Tex.  ^Anie,  §  117. 

W.  312.  "Ante,  9  98. 

▼.  Decker,  72  Tex.  578,  10 

• 

.—18. 
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veyance  is  void,  and  may  be  repudiated  at  will,®*  even  though 
the  sale  was  procured  mainly  through  her  instrumentality,  and 
she  declared  that  she  wished  to  sell,  requested  the  purchaser  to 
buy,  and  actually  received  the  purchase  money.^®^  It  may  be 
sold  by  an  agent  having  a  power  of  attorney.^ 

§  259.  Sale  by  Husband;  Adjusting  Equities. 

The  husband,  if  the  owner,  is  forbidden  to  sell  the  homestead 
without  the  consent  of  the  wife  given  in  the  proper  manner ;  yet 
his  conveyance,  unlike  a  mortgage,  is  not  declared  void,  and 
may  in  a  proper  case  operate  as  an  estoppel  against  his  allega- 
tions of  claim  to  the  property.  It  has  no  force  whatever  as  to 
the  wife  so  long  as  she  has  any  homestead  rights  whatever  in  the 
pro])erty,  but  upon  the  acquisition  of  a  new  homestead  her  rights 
in  the  old  one  cease  entirelv,  and  she  cannot  recover  it  because 
she  has  no  interest  in  it ;  nor  can  the  husband  recover  it  because 
of  his  deed.^  But  it  must  not  be  understood  from  this  that  the 
deed  of  the  husband  is  valid  for  any  purpose  whatever  so  long 
as  the  wife  or  husband  either  has  a  homestead  right  in  the  prop- 
erty,— that  is,  has  not  abandoned  it  and  acquired  another;  for 
wliatover  is  forbidden  bv  law  is  as  clearlv  invalid  as  though  it 
were  declared  void,  and  to  pennit  the  husband  to  bind  even  him- 
self bv  his  deed  of  the  homestead  would  be  a  material  interfe^ 

I. 

ence  with  the  wife's  rights  therein.  Such  a  deed  is  inoperative 
for  any  purpose,  and  may  be  canceled  at  the  instance  of  either 
husband  or  wife,  so  l<)n<>:  as  thev  have  not  bv  an  abandonment 
brought  themselves  within  the  rule  first  stated  above.^  If  the 
wife,  by  her  insanity,  is  incapable  of  joining  in  the  conveyance, 
the  husband  may  alone  convey,  for  it  is  not  consistent  with  rea- 
son to  say  the  law  will  recpiire  an  impossibilitv  of  anvone.     If 


'*8tallinirs  v.  Hullum,  89  Tex.  431,  Tex.  Civ.  App.  345.  50  S.  W.  219; 

35  S.  W.  2;  :Myci8  v.  Evans.  81  Tex.  De  Bajligethy  v.  Johnson  (Tex.  Giv. 

317,  1*;  S.  W.  lOGO.  App.)   5ti  S.  V.  95.  Compare  Gibbs 

'"•'liuss  V.  Wells,  17  Tex.  Civ.  App.  v.  Mays,  2  Posey  Unrep.  Cas.  (Tex.) 

195,  44  8.  VV.    33.     Sev  ante,    §    131,  215. 

an<l  chap.  VI.  "Stallings  v.  Hullum,  89  Tex.  481, 

'*"'*•  §  1-0.  :i-,  s.  W.  2;  Rogers  v.  Renahaw,  37 

•Marler  v.  Handy,  88  Tex.  422,  31  Tex.  625. 
S.  W.  (i3C;   Shields  v.  Aultman,  20 
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the  wife  cannot,  by  reason  of  her  insanity,  join  in  the  deed,  the 
rtatute  has  no  application.  The  statute  authorizing  the  ap- 
pointment of  a  guardian  in  such  cases  will  not  aifcct  the  matter. 
The  law  contemplates  a  voluntary  and  personal  assent  to  the 
convevanee  by  the  wife,  and  under  such  circumstances  this  can- 
not be  had.** 

But  it  is  only  while  there  exist  homestead  rights  in  property 
that  the  husband  is  forbidden  to  convey  it.     After  its  abandon- 
ment its  convevance  is  determined  in  the  same  manner  as  other 
property  belonging  to  its  owner.     The  wife's  right  is  not  prop- 
ertv,  but  is  a  right  in  property,  and  holds  in  abeyance  the  right 
of  the  owner,  if  the  husband,  to  convey   during   the   existence 
of  such   right  in  her.     The  husband   may  sell  freely  before 
the  homestead  rights  attach,   and  since  the  homestead  rights 
are   inferior    to    the    claim    for    purchase    money    and    other 
ralid   liens  existing  at  the  time  of  the  destination  of  prop- 
erty  as  homestead,   the   husband  may   separately   convey   for 
the    purpose   of   adjusting   or   discharging   such   liens.      The 
dedication  of  property  as   homestead    does  not  invalidate  prior 
existing  valid  liens  and  encumbrances,  but  only  prevents  others 
being  made.     This  would  \>e  taking  one  person's  property  and 
giving  it  to  another, — a  thing  the  law  has  never  sanctioned.     If 
the  wife  cannot  assert  successfully  her  homestead  rights  against 
a  prayer  for  sale  of  the  property  to  satisfy  prior  liens,  then  no 
!iarm  can  come  to  her  from  peniiitting  the  husband  to  make  dis- 
position of  it  for  the  purpose   of  adjusting  such  equities.     As 
igainst  such  rights  and  equities  the  homestead  right  does  not  at- 
tach ;  so  long  as  they  are  valid  they  have  precedence  of  her  riglits 
rf  homestead,  and  hence  the  husband  may  adjust  them  by  re- 
Qewal  lien,^  mortgage,  sale  in  part,  or  even  by  a  complete  renun- 
ciation of  the  property  so  burdened.®     But   this   power   exists 

^Shields  ▼.  Aultman,  20  Tex.  Civ.  Griffin,  60    Tex.    209 ;    McCarty    v. 

App.  345,  50  S.  W.  219.  Brackenridge,  1  Tex.  Civ.  App.  170, 

"Lennox    v.    Sanders     (Tex.    Civ.  20  S.  W.  997;  Dickson  v.  Allen  (Tex. 

App.)  54S.  W.  1076.  Civ.  App.)  24  S.   W.    661:    Arcben- 

•White  V.  Shepperd,  16  Tex.  163;  hold  v.  B.  C.  Evans  Co.  11  Tex.  Civ. 

Clements  v.  Lacy,  51  Tex.  150;  Gil-  App.  138,  32  S.   W.  795;    Investors' 

hui  v.  Collier.  53  Tex.  592;  DeBruhl  Mortg.  Secur.  Co.  v.  Loyd,  11   Tex. 

T.  Maas,  54   Tex.   464 ;  Wheatley   v.  Civ.  App.  449,  33  S.  W.  750 ;  Baker 
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only  so  long  as  the  encumbrance  exists ;  when  that  is  no 
valid,  the  wife's  rights  attach/  and  the  power  is  gone. 
power  of  the  husband  must,  of  course,  be  exercised  fairly  t 
the  wife.®  He  must  not  practise  a  fraud  upon  her  und 
guise  of  doing  equity  to  others.  She  is  at  liberty  to  sho^ 
his  conveyance  for  the  ostensible  purposes  above  enum 
was  really  for  other  purposes,  and  hence  (if  such  be  the  ca 
fraud  of  her  rights.^  It  is  difficult,  too,  to  see  how  the  rij 
innocent  persons  may  be  protected  as  against  the  wife,  if,  ii 
the  expression  in  this  connection  is  allowable.  For  unlc 
wife  be  guilty  of  some  character  of  fraud,  she  will  not  lo 
homestead  by  the  act  of  her  husband,  even  if  he  does  decei 
purchaser.  What  the  husband  cannot  do  by  deed  he  can 
by  contract  or  conduct  amounting  to  estoppel. ^^  An  agre 
by  the  husband  to  arbitrate  the  question  of  boundary  of 
stead  is  not  binding  uj>on  the  wife  where  she  is  not  a  pa 
the  agreement/^  but  if  she  were  a  party  it  might  be.^^ 

The  husband  may  alone  convey  a  part  of  the  tract  ' 
on  is  situated  the  homestead,  if  the  portion  cx>nveyed 
forms  no  part  of  the  land  actually  used  for  a  home,  and  th< 
mains  the  constitutional  amount  to  the  familv.^'  So,  tc 
husband  mav  lease  the  homestead  without  the  wife's  cons( 
least  for  a  reasonable  time.^* 

It  is  not  every  encumbrance  against  the  homestead  tha 
authorize  the  husband  alone  to  convey,  even  where  the  pur< 
assumes  the  indebtedness.^*'     The  principle  is  that  there 


V.  Collins.  4  Tox.  Civ.  App.  520,  23 
S.  \V.  4<)3:  Clitiis  v.  Langford  (Tex. 
Civ.  App.)  24  S.  W.  325:  Roy  v. 
Clarke.  75  Tex.  28,  12  8.  W.  845; 
Wat  kins  v.  Sproull,  8  Tox.  Civ.  App. 
427,  2S  S.  \V.  350:  Cadwallader  v. 
Lovoce.  10  Tex.  Civ.  App.  1,  29  S.  W. 
mu;,  017. 

'.James  v.  Daniels  (Tex.  Civ.  App.) 
43  S.  W.  20. 

•Arnold  v.  Macdonald,  22  Tex.  Civ. 
App.  487,  55  S.  W.  520. 

"Shelling    v.    Angnstvis.    11     Tex. 
Civ.  App.  104,  32  S.    W.   450;    Cad- 


wallader    v.     Campbell    (Te: 
App.)  31  S.  W.  829;  Morris 
secke,  60  Tex.  633. 

"See   Gober  v.  Smith    (Te: 
App.)  36  S.  W.  910. 

"Oldham  v.   Medearis    (Te: 
App. )  40  S.  \V.  350. 

".4nfe,  §  65. 

"Neiman  v.   Schuster    (Te: 
App.)  43  S.  W.  1075. 

"Engelhardt  v,  Batla    (Te 
App.)  31  S.  W.  324. 

»*'Gibbon8     v.     Hall     (Tex 
App.)  69  S.  \V.  814. 
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exist  a  reasonable  necessity  for  the  sale,  by  reason  of  the  encum- 
brance; in  other  words,  the  sale  must  have  been  made  for  the 
purpose  of  discharging  a  lien  or  adjusting  an  equity. 

§  260.  —  for  Eoads,  Streets,  etc. 

A  right  of  way  is  not  a  title,  it  is  an  easement ;  and  the  inhibi- 
tion being  against  the  sale  by  the  husband  it  is  not  thought  that 
a  conveyance  of  a  right  of  way  by  the  husband  to  a  railway  com- 
pany will  come  Avithin  the  statute.  Be  that,  however,  as  it  may, 
if  the  easement  across  the  land  does  not  materially  interfere  with 
the  use  and  enjoyment  of  the  homestead,  the  husband  may  grant 
it  without  the  concurrence  of  the  wife.^^  Subject  to  the  same 
limitation, — that  is,  that  it  does  not  materially  interfere  with  the 
use  and  enjoyment  of  the  property  for  homestead  purposes, — the 
husband  may,  without  the  consent  of  the  wife,  dedicate  a  por- 
tion of  the  property  to  a  city  for  st relets  and  alleys.^* 

§  261.  Contracts  of  Wife  to  Sell. 

For  reasons  too  obvious  to  mention,  the  wife's  parol  agreement 
to  sell  the  homestead  at  a  future  day  cannot  be  enforced  against 
her.  Nor  are  her  written  agreements  upon  any  better  footing.^" 
Her  bond  for  title,  though  signed  and  acknowledged  under  the 
solemnities  of  the  statute,  is  nevertheless,  under  our  decisions, 
ineffectual  to  bind  her  to  make  a  convevance.  She  mav,  when 
called  upon  to  sign  the  instrument  of  conveyance,  refuse  to  do 
so,  since  she  has  until  the  very  last  moment  within  which  to  de- 
clare that  she  wishes  to  retract  it.  In  such  case  it  is  said  that 
her  acknowledgment  of  the  bond  is  no  more  than  an  evidence 
that  she  is  then  willing  to  sell  the  homestead  at  a  future  day. 
She  is  consenting  to  a  contract  to  sell,  not  to  an  actual  sale. 
Such  are  the  reasons  assigned  by  the  courts  for  refusing  to  en- 

"Mills,  Em.  Dom.  71;  Chicago  &  '•Orrick  v.  Fort  Worth  (Tex.  Civ. 

8.  W.  R.  Co.  V.  Swinney,    38    Iowa,  App.)    32    S.     W.    443;    Klenk     v. 

182;  RandaH  v.  Texas  C.  R.  Co.  03  Kiioble,  37  Ark.  298;  Little  Rock  v. 

Tex.  586;  Chicago,  T.  &  M.  C.  R.  Co.  Wright,  58  Ark.  142,  23  S.  W.  870. 

V.  Titterington,  84  Tex.  218,  19  S.  "Cross  v.  Everts,  28  Tex.  523. 
W.  4V2. 
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force  ^inch  agreements.^®  Her  plea  of  homestead,  however, 
would  avail  her  nothing  after  the  premises  ceased  to  be  home- 
stoad.  Her  contract  could  then  be  specifically  enforced  against 
her.^'^  To  summarize  and  question:  The  law  prescribed  the 
rfamo  iiictliod  for  conveying  her  separate  property  and  her  hooie 
.stead.  2^0  greater  solemnity  is  required  in  the  one  case  than 
in  the  other.  Her  title  lx)nd  for  the  conveyance  of  her  separate 
property  (not  homestead)  will  be  enforced;  her  similar  bond 
to  convey  the  homestead  is  unenforceable.  Her  right  to  retract 
is  exhausted  bv  the  lx»nd  in  the  case  first  stated,  and  remains, 
notwithstanding  the  bond,  in  the  second, — a  judicial  anomaly, 
to  be  sure,  yet  such  is  the  holding  of  our  supreme  court.** 

§  262.  Cannot  be  Mortgaged. 

The  constitutional  provision  quoted  at  the  b^inning  of  this 
chapter  declares  that  ^'no  mortgage,  trust  deed,  or  other  lien  on 
the  homestead  shall  ever  be  valid,  except  for  the  purchase  money 
therefor  or  improvements  made  thereon  as  hereinbefore  pro- 
vided, whether  such  mortgage,  or  trust  deed,  or  other  lien  shall 
have  been  created  by  the  husband  alone  or  together  with  his 
wife :  and  all  pretended  sales  of  the  homestead,  involving  any 
(*ondition  of  defeasance,  shall  be  void."  Our  Constitutions 
have  not  always  l)een  so  stringent.  Under  the  Constitution  of 
1  }^45  the  right  of  the  husband  and  wife  to  encmnber  was  not  re- 
^trictod.-^  The  encumbrance,  however,  which  could  be  eflFective 
only  through  the  instrumentality  of  a  forced  sale,  while  not  void 
or  even  voidable,  was,  by  reason  of  the  inhibition  against  forced 
sales,  inoperative,^^  so  long  as  the  property  was  used  for  home- 
stead purposes.  But  when  such  use  had  ceased  the  mortgage 
might  be  foreclosed."^  If  the  lien  could  be  foreclosed  williout 
a  forced  sale,  as  by  power  of  sale  in  a  mortgage  or  deed  of  trusty 
it  was  both  valid  and  effective.^*     The  Constitution  of  1869  in 

'•Jones  V.  Goff,  63  Tex.  248 ;  ante,  *^Ante,  t  243. 

S  122.  "Sampson   v.   Williamson,  6  Tex. 

^•Brewer  v.    Wall,    23    Tex.    589;  102. 
CroBs  V.  Everts,  28  Tex.  523;  Goflf  v.  »Lee  v.  Kingsbury,    13   Tex.    88: 

Jones,  70  Tex.  572,  8  S.  W.  525.  Stewart  v.  Mackey,  16  Tex.  56. 

"Ante,  S§  120,  122.  "Bomback  v.  Sykes,  24  Tex.  217. 
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ispects  was  not  different  from  that  of  1845.^*  A  mort- 
ing  a  species  of  conveyance,  and  not  being  specifically 
en,  the  only  requirement  was  that  the  same  should  be 
i  in  the  manner  prescribed  for  other  conveyances.  And 
he  homestead  belonged  to  the  husband  or  to  the  commu- 
mortgage  executed  by  him  alone  was  inoperative  only 
le  exemption  continued.^®  To  further  protect  the  home- 
om  the  encroachment  of  creditors  under  the  line  of  deci- 
ferred  to,  the  constitutional  convention  of  1875  incorpo- 
le  prohibitory  clause  which  still  remains.  It  is  declared 
mortgage,  trust  deed,  or  other  lien  on  the  homestead  shall 
valid.  "What  cannot  ^ever  be  valid,'  is  never  valid,  and 
never'  valid  is  always  void."^^  The  inhibition  does  not  ap- 
le  head  of  a  family  if  he  has  no  wife.^®  If  the  property  is 
ime  of  the  execution  of  the  mortgage,  homestead,  by  hav- 
a  dedicated  for  such  purpose,  no  lien  can  attach,**  and 
band's  attempted  renunciation  of  such  property  will  not 

lien.^^  If  the  property  be  actually  homestead  at  the 
)  valid  lien  can  be  created  against  it  save  for  the  purposes 
i  by  law,  and  this  immunity  from  the  force  of  such  at- 
l  liens  does  not  cease  when  the  property  is  no  longer 
tad,  but  the  instrument  will  never  become  valid.*^  The 
the  same  with  respect  to  business  as  to  residence  home- 
*     Even  if  the  parties  have  in  their  mind  the  intention, 

making  preparations  to  abandon  the  homestead,  it  can- 
nortgaged  until  it  has  been  actually  abandoned.'^  The 
i  is  as  powerless  to  mortgage  it  to  his  wife  as  he  is  to  any 


n  ▼.  Peak,  38  Tex.  426. 
rt  v.  Mackey,  16  Tex.  56. 
f.  Cain,  65  Tex.  75. 
V.  Rollins,  74  Tex.  566,  12 
[ ;  Smith  v.  Von  Hutton,  76 
13    S.    W.    18;    Watts  v. 
I  Tex.  13, 13  S.  W.  16;  Bate- 
ool,  84  Tex.  405,  19  S.  W. 
Ibassa  v.  Raley,  1  Tex.  Civ. 
,  23    8.    W.    253 ;    Davis  v. 

(Tex.  Civ.  App.)  46  S.  W. 
ker  V.   Patton    (Tex.   Civ. 

S,  W.  64. 


'Rose  v.  Blankenship  (Tex.)  18 
8.  VV.  101;  Jacobs  v.  Hawkins,  63 
Tex.  1 ;  Miles  v.  Kelley,  16  Tex.  Civ. 
App.  147,  40  8.  W.  599. 

"Kempner  v.  (Domer,  73  Tex.  196, 
11  S.  W.  194. 

*'Inge  V.  Cain,  65  Tex.  75;  Odum 
V.  Menafee,  11  Tex.  Civ.  App.  119,  33 
S.  W.  129. 

'^^^^'oeItz  V.  Woeltz  (Tex.  Civ. 
App.)  57  S.  W.  905. 

'•"'Caywood  v.  Henderson  ( Tex.  Civ. 
App.)  44  S.   W.   927;    Lumpkin   v. 
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other  person,^*  since  it  is  not  a  question  of  whether  she 
tually  injured  by  the  mortgage,  but  such  instruments  an 
tively  and  absolutely  prohibited  except  for  certain  name< 
poses.  But  where  the  homest-ead  is  a  part  of  a  larger  tra 
excess  above  the  actual  homestead  may  be  mortgaged,  or  t 
tire  tract  mortgaged ;  in  which  case  the  mortgage  would  \ 
ject  to  the  right  of  the  parties  to  designate  their  homesi 
and  the  mortgage  would  be  valid  as  to  the  excess.^®  The  hi 
and  wife  would  have  no  authority  to  designate  their  hom 
omitting  therefrom  land  actually  used  by  them  for  hom 
purposes,  and  mortgage  that  which  is  so  used,  even  thouj 
land  designated  be  the  full  amount  allowed  them  by  law. 
is  not  their  declarations  that  constitute  land  homestead,  I 
use  to  which  it  is  put. 

Further,  it  can  make  no  difference  what  form  the  e 
brance  assumes,  for  the  law  will  look  at  the  substance  of  the 
action.  It  may  be  by  the  ordinary  mortgage,  deed*  of  tn 
by  a  deed  absolute  in  form  with  agreement  to  reconvey  upo 
ment  of  a  stipulated  amount,^^  or  by  a  simulated  conveyai 
taining  liens  against  the  property,^®  or  by  deed  absoh 
form,^^  or  by  a  conveyance  to  another  to  enable  the  latter  to 
gage.*^ 

We  have  seen  that  the  husband  may,  in  the  adjustment  ol 
lions  against  the  homestead,  mortgage  it.*^  It  would  pr( 
be  a  superfluity  to  add  that  the  mortgage  in  such  case  couL 


Nicholson.  10  Tex.  Civ.  App.  108.  30 
S.  VV.  508:  Tackal>eiTy  v.  City  Nat. 
Bank,  85  Tex.  488,  22  S.  W.  151,  299. 
Compare  Sanger  Bros.  v.  Hickd  Co. 
22  Tex.  Civ.  App.  473,  50  S.  W.  775, 
where  the  faets  show  an  abandon- 
ment of  a  business  homestead  at  the 
time  of  exeentinji:  a  mortgage  on  it. 

^^Madden  v.  Madden,  79  Tex.  595, 
15  S.  W.  480. 

*-Henkel  v.  Bolinke,    7    Tex.    Civ. 
App.  10,  20  S.  W.  045. 

•■"Cervenka  v.    Dyelies    (Tex.    Civ. 
App.)  32  S.  W.  310. 

''Kainer  v.  T^lank,  0  Tex.  Civ.  App. 
1.  24  S.  \V.  851. 


*  Marx  V.  Baker,  .10  Tex.  Ci 
148,  29  S.  W.  908. 

^Brown  v.  Wilson  (Tei 
Ai)p. )  29  S.  W.  530 ;  O'Shauf 
v.  ]\[oore,  73  Tex.  108,  11  S.  1 
S.  C.  70  Tex.  606,  13  S.  \\ 
Light  V.  Brown  (Tex.  Civ.  A] 
S.  \V.  886:  Texas  Loan  Ag€ 
Hunter,  13  Tex.  Civ.  App.  40S 
W.  399. 

*«l'(H)ple'8  Bldg.  Loan,  &  Sa^ 
V.  Dailey,  17  Tex.  Civ.  App. 
S.  W.  364. 
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be  for  the  amount  that  is  properly  a  charge  against  the  home- 
stead. For  any  excess  above  that  amount,  any  pretended  mort- 
gage or  lien  of  whatsoever  character,  would  be  void.  But  the 
debt  would  have  to  be  a  valid,  enforceable  charge  against  the 
homestead  before  the  husband  w^ould  have  any  right  to  in  any 
way  further  encumber  the  homestead  by  a  renewal,  mortgage,  or 
otherwise.^^ 

Ordinarily  the  inhibition  applies  to  mortgages  executed  upon 
such  personal  property  as  by  being  affixed  to  the  realty  becomes 
a  part  of  the  homestead ;  but  the  facts  may  be  such  between  all 
the  parties  that  a  valid  mortgage  may  be  given  upon  it;  this  is 
upon  the  principle  of  prior  equities  or  liens.*^ 

It  may  be,  however,  that  the  husband  and  wife  by  their  fraud- 
ulent representations  or  conduct  may  estop  themselves  to  assert 
the  invalidity  of  a  mortgage  upon  their  homestead.**  But  if 
the  mortgagee  has  notice  of  the  vice  of  the  transaction,  either  in 
person  or  through  an  agent  representing  him  in  the  transaction,**^ 
be  cannot  successfully  plead  an  estoppel,  for  he  is  not  deceived.*^ 
But  the  wife  is  not  estopped  by  the  representations,  acts,  or  con- 
duct of  her  husband  in  which  she  does  not  participate.*^ 

§263.  Kechanics'  liens. 

It  is  essential  to  the  validitv  of  the  statutory  mechanic's  lien 
for  improvements  upon  the  homestead,  that  the  directions  of 
the  Constitution  and  statutes  be  complied  with, — at  least  sub- 


•Starnes  v.  Beitel,  20    Tex.    Civ. 
App.  524,  50  S.  VV.  202. 

"McXeil  V.  Moore,  7  Tex.  Civ. 
App.  536,  27  S.  W.  163. 

**See  ante,  §§  128,  129;  Scripture 
▼.  Scottish-American  Mortff.  Co.  20 
Tex.  Civ.  App.  153,  40  S.  W.  644; 
Forbes  v.  Thomas  (Tex.  Civ.  App.) 
51  S.  W.  1007. 

^People's  Bldg.  Loan,  &  Sav.  Asso. 
?.  Dailey,  17  Tex.  Civ.  App.  38,  42 
8.  W.  364. 

•Forbes     v.     Thomas    (Tex.    Civ. 


App.)  51  S.  W.  1097;  Light  v. 
Brown  (Tex.  Civ.  App.)  26  S.  W. 
886;  Texas  Loan  Agency  v.  Hunter, 
13  Tex.  Civ.  App.  402,  35  S.  W.  399; 
Brown  v.  Wilson  (Tex.  Civ.  App.) 
29  S.  W.  530:  Interstate  Bldg.  &  L. 
Asso.  V.  Barker,  10  Tex.  Civ.  App. 
076,  39  S.  W.  317. 

*^<^alhnan  v.  Ludenecker,  9  Tex. 
Civ.  App.  182,  28  S.  W.  579;  Seay 
V.  Fennoll,  15  Tex.  Civ.  App.  261,  39 
S.  W.  181, 


asa  MARRIED  WOMEN.  [chap.  H, 

stantially.*®     Article  3304  of  the  Revised    Statutes   prorida: 
"When  material  is  furnished,  labor  performed,  erections  or  re- 
pairs made  upon  a  homestead,  if  the  owner  thereof  is  a  married 
man,  then  to  fix  and  secure  the  lien  upon  the  same  it  shall  be 
necessary  for  the  person  or  persons  who  furnished  the  material 
or  performed  the  labor,  before  such  material  is  furnished  or  la- 
bor is  performed,  to  jnake  and  enter  into  a  contract  in  writing, 
setting  forth  the  terms  thereof,  wliich  shall  be  signed  by  the 
owner  and  his  wife,  and  privily  acknowledged  by  her,  as  is  le- 
quired  in  making  sales  of  homestead.     And  such  contract  shall 
be  recorded  in  the  office  of  the  countv  clerk  rn  the  county  where 
such  homestead  is  situated,  in  a  well-bound  book  to  be  kept  for 
that  purpose  provided,  when  such  contract  has  been  made  and 
entered  into  by  the  husband  and  wife  and  the  contractor  or  build- 
er,  and  the  same  has  been  recorded,  as  heretofore  provided,  then 
the  same  shall  innre  to  the  benefit  of  any  and  all  persons  who 
shall  furnish  material  or  labor  thereon  for  such  contractor  or 
builder."     The  requirements  of  the  article  are  cumulative  of 
the  others  in  preceding  and  succeeding  articles  of  the  same  chap- 
ter, and  are  not  to  be  understood  as  furnishing  a  complete  method 
of  fixing  a  lien  upon  the  homestead.     The  article  must  be  coo- 
strned  in  connection  w-ith  whatever  else  has  been  said  upon  the 
same  subject.     The  improvements  meant,  while  not  specificaify 
defined,  in  the  particular  article  under  consideration,  must  be 
held  to  include  those  things  mentioned  in  article  3294;  and  the 
time  within  v.hich  such  contract  with  the  husband  and  wife  miwt 
be  filed  is  placed  at  four  months  and  thirty  days  respectively,  ac- 
conling  as  the  amount  is  in  favor  of  an  original  contractor  or 
other  person,  by  the  terms  of  article  3295.    And  again,  in  arti- 
cle 3299  it  is  required  that  a  description  of  the  house,  building, 
or  improvement,  and  the  lot  or  tract  of  land,  shall  accompany 
the  contract.     An  omission  of  any  of  the  requirements  of  tbe 
act  will  be  fatal  to  the  lien.*®     When  once  dedicated,  whether 
actually  occupied  or  not,  the  rights  of  homestead  have  attaclied, 
as  we  have  before  seen,  and  the  contract,  to  be  good,  must  follow 

«See  Banks  v.  House    (Tex.    Civ.       616,  S.  C.  8G  Tex.  292,  24  S.  W.  279. 
App.)    50    S.   W.    1022;    Bosley    v.  ^Cameron  v.  Marshall,  65  Tex.  7. 

Pease   (Tex.  Civ.  App.)     22    S.    VV. 
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the  statute.  It  must  be  in  writing,'^  signed  and  privily  ac- 
knowledged by  the  wife,  signed  and  acknowledged  by  the  hus- 
•htnd,'^*  and  precede  the  furnishing  of  the  material,  or  the  per- 
forming of  the  labor,  for  which  the  lien  is  sought.*^  Formerly 
it  seems  that  one  loaning  money  to  pay  for  materials  and  labor 
iised  in  making  improvements  had  no  lien,*^^  but  under  our  pres- 
.«it  statute  it  is  said  that  ^4t  is  not  required  that  the  person  with 
whom  the  contract  is  made  for  such  work  and  material  shall  be 
the  very  person  who  does  the  work  or  who  owns  the  material,^* 
but  that  if  he  pays  for  the  same  from  time  to  time  as  performed 
or  furnished  he  is  entitled  to  the  lien,^®  and  this,  too,  whether 
he  pays  directly  to  the  persons  laboring  or  furnishing  material, 
or  to  the  husband  for  such  purpose.^®  And  it  is  further  said 
that  it  is  inanaterial  whether  the  husband  pays  for  these  things 
out  of  the  money  so  loaned,  or  out  of  other  funds,  and  reimburses 
the  same  from  such  advance.^^  But  it  must  not  be  thought  that 
the  statute  authorizes  the  husband  and  wife  to  thus  mortgage  the 
homestead  for  borrowed  money,  even  though  such  money  be  bor- 
rowed for  the  purpose  of  making  improvements  thereon.  The 
Kwmers  cannot  borrow  money  upon  the  homestead  for  any  pur- 
pose, as  the  word  "borrow"  is  commonly  understood.  They  may 
loake  a  contract  for  money  for  improvements,  and  if  the  money 
goes  to  pay  for  such  improvements,  even  though  it  passes 
throuirh  the  husband's  hands  as  just  seen,  the  lien  may  exist. 
But  if  the  contract  be  to  borrow  money,  and  not  for  improve- 
ments, even  though  the  money  be  placed  in  such  improvements, 
no  lien  exists.^® 


"Cameron  v.  Gebhard,  85  Tex.  010, 
^  8.  W.  1033. 

"Kalamazoo  Nat.  Bank  v.  John- 
ion,  5  Tex.  Civ.  App.  535,  24  S.  W. 
350. 

■Lyon  V.  Ozee,  66  Tex.  95,  17  S. 
TT.  405;  Walker  v.  House  (Tex.  Civ. 
App.)  24  S.  W.  82;  Heady  v.  Bexar 
BIdg.  &  L.  Asso.  (Tex.  Civ.  App.) 
26  S.  W.  468. 

"■Gray lord  v.  Loughridge,  50  Tex. 
573. 

••Walters  v.  Texas  Bldg.  &  L.  Asso. 
/Tex.  Civ.  App.)   29  S.  W.  51. 


"Pioneer  Sav.  &  L.  Asso.  v.  Ed- 
wards, 12  Tex.  Civ.  App.  556,  34  S. 
W.  193;  Luzenberg  v.  Bexar  Bldg. 
&  L.  Asso.  9  Tex.  Civ.  App.  261,  29 
S.  W.  237. 

'•First  Nat.  Bank  v.  Campbell 
(Tex.  Civ.  App.)  46  S.  W.  845. 

"Pioneer  Bldg.  &  L.  Asso.  v.  Ever- 
heart,  18  Tex.  Civ.  App.  192,  44  S. 
W.  885. 

"International  Bldg.  &  L.  Asso.  v. 
Fortaasain  (Tex.  Civ.  App.)  23  S. 
W.  496. 


asa  MARRIED   WOMEN.  [chap.  W. 

stantially.*®     Article  3304  of  the  Revised    Statutes   provides; 
"When  material  is  furnished,  labor  performed,  erections  or  re- 
pairs made  upon  a  homestead,  if  the  owner  thereof  is  a  married 
man,  then  to  fix  and  secure  the  lien  upon  the  same  it  shall  be 
necessary  for  the  person  or  persons  who  furnished  the  material 
or  performed  the  labor,  before  such  material  is  furnished  or  la- 
bor is  perfoiTiied,  to  piake  and  enter  into  a  contract  in  writing, 
setting  forth  the  terms  thereof,  which  shall  be  signed  by  the 
owner  and  his  wnfe,  and  privily  acknowledged  by  her,  as  is  re- 
quired in  making  salens  of  homestead.     And  such  contract  shall 
be  recorded  in  the  office  of  the  countv  clerk  rn  the  countv  where 
such  homestead  is  situated,  in  a  well-bound  book  to  be  kept  for 
that  purpose  provided,  when  such  contract  has  been  made  and 
entered  into  bv  the  husband  and  wife  and  the  contractor  or  build- 
er,  and  the  same  has  been  re<*orded,  as  heretofore  provided,  then 
the  same  shall  inure  to  the  benefit  of  any  and  all  persons  who 
shall  furnish  material  or  labor  thereon  for  such  contractor  or 
builder."     The  requirements  of  the  article  are  cumulative  of 
the  others  in  preceding  and  succeeding  articles  of  the  same  chap- 
ter, and  are  not  to  be  understood  as  furnishing  a  complete  method 
of  fixing  a  lien  upon  the  homestead.     The  article  must  be  cwi" 
strued  in  connection  with  whatever  else  has  been  said  upon  the 
same  subject.     The  improvements  meant,  while  not  specifically 
defined,  in  the  particular  article  under  consideration,  must  be 
held  to  include  those  things  mentioned  in  article  3294 ;  and  the 
time  within  v.hich  such  contract  with  the  husband  and  wife miwt 
be  filed  is  placed  at  four  months  and  thirty  days  respectively,  ac- 
cor<ling  as  the  amoimt  is  in  favor  of  an  original  contractor  or 
other  person,  by  the  terms  of  article  3295.    And  again,  in  arti" 
cle  3299  it  is  required  that  a  description  of  the  house,  building, 
or  improvement,  and  the  lot  or  tract  of  land,  shall  accompany 
the  eoutraet.     An  omission  of  any  of  the  requirements  of  th^ 
act  will  be  fatal  to  the  lien.*®     When  once  dedicated,  whetlier 
actually  fK'cupied  or  not,  the  rights  of  homestead  have  attached, 
as  we  have  before  seen,  and  the  contract,  to  be  good,  must  follow 

«See  Ijanks  v.  House    (Tex.    Civ.       610,  S.  C.  80  Tex.  292.  24  S.  W.  270. 
App.)    50    S.    W.    1022;    Bosley    v.  ^Cameron  v.  Marshall,  65  Tex.  T. 
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the  statute.  It  must  be  in  writing,'^  signed  and  privily  ac- 
bowledged  bv  the  wife,  signed  and  acknowledged  by  the  hus- 
btncL,'^*  and  precede  the  furnishing  of  the  material,  or  the  per- 
fonuing  of  the  labor,  for  which  the  lien  is  sought.*^  Formerly 
it  seems  that  one  loaning  money  to  pay  for  materials  and  labor 
used  in  making  improvements  had  no  lien,^^  but  under  our  pres- 
ent statute  it  is  said  that  "it  is  not  required  that  the  person  with 
whom  the  contract  is  made  for  such  work  and  material  shall  be 
the  very  person  who  does  the  work  or  who  owns  the  material,^* 
but  that  if  he  pays  for  the  same  from  time  to  time  as  performed 
or  furnished  he  is  entitled  to  the  lien,^®  and  this,  too,  whether 
he  pays  directly  to  the  persons  laboring  or  furnishing  material, 
or  to  the  husband  for  such  purpose.^®  And  it  is  further  said 
that  it  is  inanaterial  whether  tlie  husband  pays  for  these  things 
out  of  the  money  so  loaned,  or  out  of  other  funds,  and  reimburses 
the  same  from  such  advance.^^  But  it  must  not  be  thought  that 
the  statute  authorizes  the  husband  and  wife  to  thus  mortgage  the 
homestead  for  borrowed  money,  even  though  such  money  be  bor- 
rowed for  the  purpose  of  making  improvements  thereon.  The 
owners  cannot  borrow  money  upon  the  homestead  for  any  pur- 
poee,  as  the  word  "borrow"  is  commonly  understood.  They  may 
make  a  contract  for  money  for  improvements,  and  if  the  money 
goes  to  pay  for  such  improvements,  even  though  it  passes 
throiurh  the  husband's  hands  as  just  seen,  the  lien  may  exist. 
But  if  the  contract  be  to  borrow  money,  and  not  for  improve 
inents,  even  though  the  money  be  placed  in  such  improvements, 
no  lien  exists.*® 


"Cameron  v.  Gebhard,  85  Tex.  610, 
t2  8.  W.  1033. 

"Kalamazoo  Nat.  Bank  v.  John- 
lon,  5  Tex.  Civ.  App.  535,  24  S.  W. 
350. 

"Lyon  V.  Ozee,  66  Tex.  95,  17  S. 
TT.  405;  Walker  v.  House  (Tex.  Civ. 
App.)  24  S.  W.  82;  Heady  v.  Bexar 
Bldg.  &,  L.  Asso.  (Tex.  Civ.  App.) 
26  S.  W.  468. 

"Gaylord  v.  Loughridge,  50  Tex. 
573. 

••Walters  v.  Texas  Bldg.  &  L.  Asso. 
I  Tex.  Civ.  App.)   29  S.  W.  51. 


"Pioneer  Sav.  &  L.  Asso.  v.  Ed- 
wards, 12  Tex.  Civ.  App.  556,  34  S. 
W.  193;  Luzcnberg  v.  Bexar  Bldg. 
&  L.  Asso.  9  Tex.  Civ.  App.  261,  29 
S.  W.  237. 

'•First  Nat.  Bank  v.  Campbell 
(Tex.  Civ.  App.)  46  S.  W.  845. 

"Pioneer  Bldg.  &  L.  Asso.  v.  Ever- 
hcart,  18  Tex.  Civ.  App.  192,  44  S. 
W.  885. 

"International  Bldg.  &.  L.  Asso.  v. 
Fortassain  (Tex.  Civ.  App.)  23  S. 
W.  496. 


284  HARRIED  WOMEN.  [chaf.  1«, 

§  264.  Other  liens  for  Improremeiiti. 

What  ha5  been  said  in  the  forgoing  section  has  reference  to 
the  statutory  mechanic's  or  materiaknan's  lien  as  it  is  commonlY 
called.  Aside  from  this  statutory  lien,  which  is  not  wholly  ft 
contract  lien,  but  one  which  arises  bv  virtue  of  the  statute  when 
its  terms  have  been  met,  the  constitutional  exemption  of  the 
homestead  does  not  protect  it  against  sale  for  debts  for  work  and 
material  used  in  constructing  improvements  thereon,  when  such 
work  and  materials  are  contracted  for  in  writing,  with  the  eon- 
sent  of  the  wife  given  in  tlie  manner  required  by  law  in  making 
sale  and  conveyance  of  the  homestead.     The  mechanic's  lieu  act 

ft. 

is  not  one  in  pursuance  of  the  clause  of  the  Constitution  defining 
the  contract  lien  for  improvements  here  referred  to,  but  is  an  act 
providing  the  mariner  of  enforcement  of  the  mechanic's  lien 
provision  of  the  Constitution.     It  has  reference  to  the  liens  com- 
monlv  known  as  mechanic's  and  materialmen's  liens,  and  not  to 
the  simple  contract  lien  for  improvements  which  the  Constitu- 
tion permits  in  the  article  exempting  the  homestead.     It  may 
well  provide  for  the  enforcement  of  such  lien  where  it  does  not 
in  any  way  contravene  the  Constitution.     It  has  for  its  object 
the  i)n>tecrion  of  the  class  of  individuals  mentioned  in  its  pro- 
visions ;  but  it  does  not  declare  that  no  other  form  of  lien  for 
work  and  materials  furnished  for  the  homestead  shall  l.>e  valid. 
And  the  constitutional  provision  already  referred  to  does  declare 
that  the*  hoiiie^tead  shall  not  he  exempt   from   forced    sale  for 
.-ucli  debts  when  contracted  in  a  certain  way.     So,    an   instni- 
ment  in  writing,  made  and  entered  into  by  the  husband,  with 
his  wife's  consent  evidenced  by  her  signing  and  acknowledging 
i!i  the  manner  for  conveyances  of  the  homestead,  contracting  for 
work  and  materials  to  be  used  in  the  construction  of  impnn'c- 
ments  upon  the  homestead,  acknowledging  a  lien  upon  the  same, 
not  l)ei!ig  in  cotitravention  of  any  law,  is  certainly  a  valid  lien, 
enforceable  against  the  homestead.     This  contract  lien  is  in  the 
sa!ne  category  of  other  enforceable  liens  against  the  homestead, 
such  as  those  for  taxes,  unpaid  purchase  money,  etc.*^^     It  is  not 

"•Lippcnoott  V.  York,  86  Tex.  276,  ters  v.  Texas  Bldg.  &  L.  Asso.  (Tex. 
24  S.  \V.  275;  Lifrnoski  v.  Crocker,  Civ.  App.)  29  S.  W.  51;  Pioneer 
8t>  Tex.  324,  24  S.  W.  278,  788;  Wal-      Sav.  &  L.  Co.  v.  PaschaU,   12  Tex. 
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dependent  upon,  nor  controlled  by,  the  provisions  of  the  mechan- 
ic's lien  law.  It  may  be  enforced  at  any  time  as  other  valid 
liens,  and  need  not,  as  between  the  parties,  be  recorded  at  all.®^ 
Since  it  must  be  a  contract  for  the  improvements,  the  lien  must 
precede  the  improvements  f^  and  be  signed  and  acknowledged  as 
a  convevance  of  the  homestead.®^  The  lien  here  mentioned  can- 
not  be  executed  as  a  security  for  money  advanced  to  pay  for  work 
or  materials  used  for  improvements  upon  the  homestead ;  the 
Constitution  has  not  permitted  the  homestead  to  be  mortgaged 
for  money  borrowed  for  any  purpose.®^  The  contract  and  lien 
can  onlv  embrace  the  cost  of  the  labor  and  materials  used  in  such 
improvements.  Anything  additional  to  this,  as  attorney's  fees 
and  the  like,  is  not  permitted  by  the  Constitution,®"*  except  where 
the  holder  of  the  lien  is  forced  to  establish  its  validity  through 
the  court<,  when  attorney's  fees  are  recoverable.®^  Of  course, 
where  the  property  is  not  homestead  at  the  time  of  the  execution 
of  the  mortgage,  deed  of  trust,  or  other  lien,  the  provisions  of 
law  relative  to  liens  upon  homestead  have  no  application,  no  mat- 
ter if  the  property  does  subsequently  become  homestead.®® 

It  mav  be  well  to  notice  a  further  feature  of  this  lien.  A  re- 
covery  with  foreclosure  of  lien  upon  the  homestead  is  pennitted 
only  in  those  cases  where  the  plaintiff  is  entitled  to  a  recovery 
upon  the  contract  itself.  If  he  has,  through  his  o\^ti  fault, 
failed  to  substantially  comply  with  his  contract,  but  having  par- 
tially complied  and  the  owners  accepted  his  work,  imder  the  laws 
of  contract,  he  cannot  recover  upon  his  contract,  but  must  re- 

Cir.  App.  013.  34  8.  W.  1001;  West  W..  333;  Lone  Star  Brewing  Co.  v. 

End  Town  Co.  v.  Grigg   (Tex.  Civ.  Felder    (Tex.  Civ.  App.)    31   S.  W. 

App.)  54  S.  W.  904.  524:   Building  &  L.  Asso.  v.  Logan 

•Ligno«*ki  V.  Crooker,  86  Tex.  324,  (Tex.  Civ.  App.)   33    S.    W.    1088; 

24  S.  W.  278,  788.  Campbell  v.  McCampbell   (Tex.  Civ. 

**Pioneer  Sav.  &  L.  Co.  v.  Dough-  App.)  34  S.  W.  970. 

«rty  (Tex.  Civ.  App.)  35  S.  W.  698 :  ''^ Walters  v.  Texas  Bldg.  &  L.  Asso. 

MUes  V.  Kelley,  16  Tex.  Civ.  App.  (Tex.  Civ.  App.)  29  S.  W.  51. 

147,  40  S.  W.  599.  "Building  &  L.  Asso.  v.  Griffin,  90 

•Sutherland  v.    Williama    (Tex.)  Tex.  486,  39  S.  \V.  656;  Sproulle  v. 

11  S.  W.  1067;  Gilbough    v.    Stahl  McFarland    (Tex.  Civ.  App.)    56  S. 

Bldg.  Co.  16  Tex.  Civ.  App.  448,  41  \V.  693. 

8.  W.  535.  "Heatherly  v.    Little    (Tex.    Civ. 

"Ellcrman  r.  Wurz   (Tex.)    14  8.  App.)  40  S.  W.  445. 
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cover,  if  at  all,  upon  a  quantum  meruit;  not  by  force  of  the  can* 
tract,  but  independent  thereof.  In  this  case  there  is  no  basis 
for  a  lien  against  the  homestead,  which  can  only  exist  by  force 
of  a  valid  enforceable  contract.®^  And  the  wife's  accepting  the 
improvements  will  not  estop  her  from  pleading  the  failure  <rf 
performance.*® 

§  265.  Purchase  K oney. 

V 

No  homestead  rights  can  attach  as  against  the  holder  of  a  lien 
for  the  unpaid  purchase  money  of  land.     So  long  as  it  remains 
impaid  we  have  seen  that  the  husband  might  sell  or  encumber 
for  the  purpose  of  adjusting  such  charge.     It  would  be  mani- 
festly wrong  to  deny  the  husband  and  wife  the  right  to  mortgage 
the  homestead  for  the  purpose  of  raising  money  with  which  to 
discharge   such    a   lion.     The   constitutional  prohibition   of  a 
forced  sale  of  the  homestead  was  designed  to  protect  it,  not  to 
compel  its  sacrifice,  and  a  sacrifice  would  frequently  result  if 
they  w^ere  not  permitted  to  utilize  the  homestead  as  a  security  by 
means  of  which  to  raise  monev  with  which  to  pav  off  the  old  en- 
cumbrance.^^     So,  too,  the  husband  may,  alone,  renew   a   pur- 
chase money  note  to  prevent  the  bar  of  the  statute  of  limitations, 
if  no  fraud  is  intended  upon  the  rights  of  the  wife;  or,  under 
similar  circumstances,  even  renew  where  the  debt  is  alreadv 
barred."^     Even  without  the  formalities  of  a  mortgage,  equity 
will  subrogate  one  furnishing  money  to  discharge  such  lien  to 
the  rights  of  the  original  holder,'^^  if  such  be  the  intention  of  the 
parties.'^     The  lien  extends,  also,  to  the  interest  due  upon  the 
purchase  money.''^ 


•^Pasoliall  V.  Pioneer  Sav.  &  L.  Co. 
19  Tex.  Civ.  App.  102,  47  S.  W.  98. 

«Ibid. 

••Hicks  V.  Morris,  57  Tex.  058; 
Hensel  v.  International  Bldjr.  &  L. 
Asso.  85  Tex.  215,  20  S.  \V.  116; 
Wingate  v.  Peo]>le*s  Bldg.  &  Ixjan 
Sav.  A«so.  15  Tex.  Civ.  App.  410,  39 
S.  \V.  099. 

^Maekson  v.  Bradshaw  (Tex.  Civ. 
App.)   57  S.  W.  878. 


"Warhmund  v.  Merritt,  00  Tex. 
24;  Kylar  v.  Eylar,  60  Tex.  315; 
Pridgen  v.  Warn,  79  Tex.  588,  15  S. 
W.  559;  Kallman  v.  Ludenecker,  9 
Tex.  Civ.  App.  182,  28  S.  W.  579. 

^^McCarty  v.  Brackenridge,  1  Tex. 
Civ.  App.  170,  20  S.  W.  997. 

•X>reen  v.  Johnson  (Tex.  Civ. 
App.)  44  S.  W.  6. 
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{866.  ''Other  Liens." 

Whether  by  "other  Hens"  the  contract  liens  akin  to  mortgages 
nd  deeds  of  trust,  or  such  as  judgment  liens  and  those  arising 
by  virtue  of  levy,  were  meant,  can  be  of  little  importance,  since 
Done  of  them  can  ever  be  valid.  Of  course,  the  levy  of  an  execu- 
tion or  writ  of  attachment  upon  land  not  homestead  cannot  be 
defeated  by  a  subsequent  dedication  of  the  property,*^*  but  if  the 
property  be  homestead  at  the  time  the  levy  will  be  a  nullity.^^ 
It  does  not  create  any  lien  whatever.  It  can  neither  be  fore- 
closed during  the  use  of  the  property  as  homestead,  nor  after  its 
abandonment."®  The  same  mav  be  said  of  levies  under  ordi- 
nary  executions.^  "^  If  a  judgment  lien  ever  becomes  valid  against 
bomestead  property  upon  its  abandonment  as  a  home,  it  is  be- 
»use  the  lien  attaches  at  the  moment  of  abandonment,^®  and  not 
U  the  time  of  the  registration  during  the  use  of  the  homestead 
)roperty  by  the  family.  A  purchase  by  a  judgment  debtor  of 
and  for  a  homestead  will  take  it  free  from  the  lien  of  his  judg- 
nent  creditor,  for  the  moment  the  acquisition  is  made  it  becomes 
loniestead,  and  is  never  subject  to  the  judgment  lien.*'®  So,  too, 
i  judgment  lien  being  invalid  as  to  homestead,  the  owner  may 
iell  without  subjecting  the  property  to  the  operation  of  the  lien. 
It  remains  homestead  until  it  is  owned  by  another. 

1 267.  Taxes  Due  upon  the  Homestead. 

The  homestead  exemption  will  avail  one  nothing  as  against  the 
taxes  that  may  be  due  upon  such  property.  This  includes  spe- 
cial as  well  as  general  taxes.  But  it  is  only  the  taxes  due  upon 
the  homestead  itself  that  it  may  be  sold  for,®^  and  the  costs  in- 
cident to  such  sale.®^   It  is  held  by  our  supreme  court  that  a  spe- 

**Brook8  V.  Chatham,  57  Tex.  31.  1021;  Glasscock   v.    Stringer    (Tex. 

'flayers  v.  Paxton,  78  Tex.   190,  Civ.  App.)  33  S.  W.  677. 

14  S.  W.  568.  '"Freiberg  v.  Walzem,  85  Tex.  264, 

*V\'illis  V.  Mike,    76    Tex.    82,  13  20  S.  W.  60. 

S.  W.  58.  '^'See  Hayes  v.  Taylor,  17  Tex.  Civ. 

Tlcdlick  V.  Williams  (Tex.)   5  S.  App.  449,  43  S.  W.  314. 

^.  375.  "Bean  v.  Brownwood    (Tex.    Civ. 

*See  Kerr  V.  Oppenheimer,  20  Tex.  App.)   43  S.  W.  1036;  San  Antonio 

Civ.  App.  140,  49  S.  W.  149;  Rollins  v.  Berry,  92  Tex.  319,  48  S.  W.  496. 
▼.  O'Farrel,  77  Tex.  90,    13    S.    W. 
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cial  assessment  by  a  city  against  a  homestead  for  a  sidewalk  im- 
provement is  not  a  ^*tax,"  within  the  meaning  of  the  Constitution 
subjec»ting  homesteads  to  forced  sale  for  the  taxes  due  thereon." 
But  this  liability  is  by  force  of  the  special  exception  exempting 
homesteads,  and  not  because  the  debt  is  one  owing  the  state. 
For  the  exemption  generally  is  against  all  forced  sales,  whether 
the  same  be  at  the  instance  of  the  state  or  an  individual.  The 
homestead  of  the  family  would  not  be  liable  to  any  other  de- 
mand of  the  stat^^."*^  And  a  sale  for  taxes  in  an  amount  greatei 
than  could  be  legally  assessed  against  the  property  conveys  no 
title.®* 

>>  268.  Proceeds  of  Voluntary  Sale  Exempt,  When. 

By  act  of  1897,  article  2396  of  the  Revised  Statutes  of  1895 
was  amended  by  adding  thereto  the  words :  ^'Provided,  further, 
that  the  proceeds  of  the  voluntary  sale  of  the  homestead  shall  not 
l>e  subject  to  garnislmient  or  forced  sale  within  six  months  after 
such  sale.''     Prior  to  this  amendment  such  proceeds  could  be 
reached  bv  creditors.®^     It  is  not  bv  virtue  of  anv  inherent  sa- 
credness  of  the  fund  thus  realized  that  it  is  exempt,  but  wholly 
by  force  of  the  statute  cited.     Voluntary  exchanges  of  exempt 
j)roperty  for  property  not  exempt  of  itself  are  not  upon  the  same 
footing  as  involuntary  exchanges  of  such  property.     The  former 
of  itself  evidences  an  intention  to  abandon  the  exemption.    An 
intention  to  reinvest  the  proceeds  in  another  homestead  cannot 
now  be  at  all  important.     The  words  ^^sale"  and  ^'proceeds,"  as 
used  in  the  article,  are  doubtless  employed  in  their  popular  and 
enlarged,  rather  than  their  technical  and  restricted  sense,  and 
the  prot-ection  of  the  statute  would  apply  to  property  other  than 


'^Higgins  V.  Bordagcs,  88  Tex.  458. 
31  S.  W.  .52,  803.  See  Storrie  v. 
Woessner  (Tex.  Civ.  App. )  47  S.  W. 
837,  S.  C.  (Tex.)  51  S.  W.  1132: 
Ilutcheson  v.  Storrie,  92  Tex.  685, 
45  L.  R.  A.  289,  51  S.  W.  848 :  Loven- 
l)erg  V.  Galveston,  17  Tex.  Civ.  App. 
162,  42  S.  W.   1024. 

"See  (*entral  Kentucky  Lunatic 
Asylum  v.  Craven,  98  Ky.  105,  32 
S.  \v.  291. 


»*Haye9  v.  Taylor,  17  Tex.  Civ. 
App.  449,  43  S.  W.  314. 

"VVhittenberg  v.  Lloyd,  49  Tex. 
633;  Mann  v.  Kelsey,  71  Tex.  609. 
12  S.  \V.  43;  Kirby  V.  Giddings,  75 
Tex.  679,  13  S.  W.  27 ;  Moursund  v. 
Priess,  84  Tex.  554,  19  S.  W.  775: 
Womack  v.  Stokes,  12  Tex.  Civ.  App. 
648,  35  S.  W.  82. 
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money  taken  in  voluntary  exchange  for  the  homestead.  The  im- 
munity is  from  "forced  sale"  as  well  as  from  garnishment  for 
the  time  indicated.  This  view  is  in  keeping  with  the  rule  that 
exemption  statutes  are  to  be  liberally  construed  with  a  view  to 
promoting  their  object. 

§  869.  Proceeds  of  Insurance  on. 

Our  exemption  laws  are  liberally  construed.     They  permit 
the  exemption  of  the  proceeds  of  an  insurance  policy  upon  the 
homestead,  upon  the  theory  that  the  money  thus  received  stands 
to  the  owner  in  lieu  of  the  building;  that  it  is  an  involuntary 
conversion  of  the  home  into  money,  precisely  the  same  as  though 
such  home  were  seized  and  sold  upon  process  of  some  sort,  or  as 
though  the  property  was  destroyed  by  the  act  of  another.     The 
proceeds  in  the  one  case,  and  the  damages  in  the  other,  would 
represent  to  the  owner  his  home.     This  exemption  is  as  broad 
as  the  exemption  of  the  home  itself.     It  will  secure  to  the  owners 
of  the  lost  home  the  total  amount  of  the  insurance  policy,  how- 
ever large,  since  no  limit  can  be  put  upon  the  amount  to  be  placed 
in  improvements  upon  the  homestead.®®     It  continues  until 
such  time  as  it  fairly  appears  that  the  owner  has  abandoned  the 
intention  of  reinvesting  the  same  in  another  home  for  himself 
and  family,  precisely  as  the  exemption  of  the  homestead  itself 
is  for  such  time  as  the  owner  may  use  the  same  for  the  purposes 
of  a  home.     When  it  is  no  longer  so  used  the  exemption  ceases ; 
and  when  it  reasonably  appears  that  the  family  no  longer  con- 
template the  use  of  the  insurance  money  for  the  purposes  of  a 
home,  then  the  exemption  of  that  likewise  ceases. 

This  immunity  from  garnishment  applies  also  to  the  insur- 
ance upon  such  things  as  are  a  part  of  the  homestead  by  reason 
of  being  attached  thereto.®^  While  the  money  thus  derived  is 
exempt  it  is  treated  as  personal  property,  and  the  husband  may, 
without  the  consent  of  the  wife,  waive  the  exemption,  and  thus 
permit  it  to  be  taken  by  his  creditors  f^  but,  in  the  absence  of  an 

"Chase  v.  Swayne,  88  Tex.  218,  30  •Whiteselle  v.  Jones    (Tex.    Civ. 

S.  W.  1049.  App.)  39  S.  W.  405. 

*^ew  Orleans  Ins.  Asso.  ▼.  Jame- 
»on,  6  Tex.  Civ.  App.  282,  25  S.  W. 
307. 

M.  W.--19. 
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agrociiicnt,  a  creditor  cannot  apply  such  fund  even  though  he  has 
a  mechanic's  lien  upon  the  property  destroy ed.®*  A  waiver, 
or  agreement  to  pay  certain  claims  from  the  fund  does  not  work 
a  forfeiture  of  the  exemption  as  to  the  remainder.*^^ 

§  270.  Abandonment  of  Homestead. 

An  abandonment  of  the  homestead  by  the  family  destroys  the 
exemption,  and  subjects  it  to  liability  for  their  debts.  The  pro- 
t(*ction  lasts  only  so  long  as  the  home  in  the  property  lasts. 
Abandonment,  like  any  other  question  of  fact,  is  one  to  be  shown 
by  the  surrounding  circumstances,  evidencing  the  intention  of 
the  family  with  reference  to  the  future  occupancy  of  the  prop- 
(»rty  for  the  purposes  of  a  home.  It  is  largely  a  question  of  in- 
tention. The  numerous  cases  illustrating  what  is,  and  what  is 
not,  an  abandonment,  are  only  so  many  detailed  statements  of 
the  circumstances  evidencing  the  intention  of  the  head  of  the  '■■ 
family  to  occupy,  or  not,  the  premises  for  a  home.  No  specific 
acts  of  themselves  constitute  abandonment,  save  only  as  they  evi- 
dence the  intention  not  again  to  make  of  it  a  home.  To  illus- 
trate :  For  the  f amilv  to  remove  from  the  homestead  is  a  circum- 
stance  evidencing  to  a  degree  the  intention  to  abandon ;  this 
removal,  when  accompanied  by  the  acquisition  of  a  new  home- 
stead, is  conclusive  proof  of  such  intention ;  while,  on  the  other 
hand,  if  it  be  shown  to  be  for  mere  temporary  purposes,**  of 
pleasure  or  business,  it  amounts  to  nothing.  The  old  homestead 
d<K^s  not  necessarily  remain  till  the  acquisition  of  a  new  one,  but 
until  that  time  nothing  but  clear®^  and  satisfactory  evidence  of 
an  abandonment  with  the  intention  not  to  return  will  lose  to  the 
family  its  exemption  f^  and  the  burden  of  proof  is  upon  the  one 
asserting  the  abandonment,  when  once  the  homestead  character 
has  bc^en  established.^*  A  prima  facie  case  of  abandonment 
mav  be  shown ;  then  it  is  the  dutv  of  the  homesteader  to  show 

"*Cameron  v.  Fay,  55  Tex.  58.  •'Shepherd  t.    Cassiday,    20  Tex. 

•*»Jones  V.  Whitenelle     (Tex.    Civ.  24:  (louhenant  v.  CockrelK  20  Tex. 

App.)  29  S.  \V.  177.  96;  Moore  v.  Johiwon,  12  Tex.  (1v. 

•"Baum  V.  Williams,  16  Tex.  Civ.  App.  694,  34  S.  VV.  771. 

App.  407,  41  S.  W.  840.  "^Welborne  v.  Downing,    73   TeX. 

•^Ayres  v.  Sharkey,  2  Posey  Unrep.  527,  11  S.  W.  501. 
Gas.   (Tex.)   274. 
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lat  he  entertained  the  bona  fide  intention  of  returning  to  the 
roperty.**^  The  mere  intention  to  abandon  while  the  property 
I  yet  occupied  for  a  home  will  not  affect  its  exempt  character,®^ 
or  does  an  offer  of  the  property  for  sale  show  an  abandon- 
lent.®*  Declarations  in  disparagement  of  the  right,  while  they 
aay  in  a  proper  case  amount  to  an  estoppel,  cannot  show  an  aban- 
bnment.^*  The  acquisition  and  occupancy  of  a  new  home- 
tead**  are,  of  course,  an  abandonment  of  the  old,  necessarily ; 
rat  a  sale  not  properly  acknowledged  by  the  wife,  and  receipt  of 
he  purchase  money  where  the  family  continues  to  reside  upon  it 
nd  does  not  acquire  a  new  home,  is  uot  ;^  nor  is  a  removal  and 
ocupancy  of  rented  premises,  where  the  intention  to  return  re- 
aains.^  Though  a  removal  with  the  intention  not  to  again  re- 
am is  an  abandonment,^  it  is  not  necessary  that  the  minds  of 
be  husband  and  wife  both  concur  in  the  intention  not  to  return, 
or  the  husband  alone  has  the  right,  if  done  in  good  faith,  to 
bandon  the  homestead,  and  his  abandoimient  will  be  binding 
ipon  her.* 

A  temporary  renting  of  the  lioraestead  will  not  change  its 
baracter  so  long  as  no  other  one  has  been  acquired.  This  rent- 
hg  may  be  for  any  length  of  time  so  long  as  it  is  temporary  in 
tt  character  and  not  permanent.*^  Abandonment  is  almost 
rliolly  a  question  of  intention  to  be  gathered  from  all  the  facts 


^Odum  V.  Menafee,  11  Tex.  Civ. 
ifp,  110,  33  S.  W.  129;  Schwartz- 
liB  T.  CabeU  (Tex.  Civ.  App.)  49 
w  W.  113;  Bell  v.  Greathouse,  20 
«.  Civ.  App.  478,  49  S.  W.  258. 

■Little  V.  Baker  (Tex.)  11  S.  W. 
49. 

"Aultman  t.  Allen,  12  Tex.  Civ. 
^  227,  33  S.  W.  679. 

■Howe  V.  O'Brien  (Tex.  Civ. 
ipp^  45  S.  W.  813. 

•Focke  V.  Sterling,  18  Tex.  Civ. 
Ipp.  8,  44  S.  W.  611;  Compare 
Wiun  V.  Williams,  16  Tex.  Civ.  App. 
ffl,  41  S.  W.  840. 

"Hniij  V.  Wells,  17  Tex.  Civ.  App. 
l»5,  44  8.  W.  33. 

"Building  &  Loan  Asso.  v.  Guille- 


met,  15  Tex.  Civ.  App.  649,  40  S.  W. 
225. 

'Cline  V.  Upton,  56  Tex.  319. 

*Marler  v.  Handy,  88  Tex.  421,  31 
S.  W.  636;  Building  &  Loan  Asso. 
V.  Guillemet,  15  Tex.  Civ.  App.  649, 
40  S.  W.  225;  ante,  256;  Wynne  v. 
Hudson.  66  Tex:  9,  17  S.  W.  110. 

•Jones  v.  Bobbins,  74  Tex.  615,  12 
S.  W.  824  ;'C.  B.  Carter  Lumber  Co. 
v.  Clay  (Tex.)  10  S.  W.  293;  Ma- 
roney  Hardware  Co.  v.  Connellee 
(Tex.  Civ.  App.)  25  S.  W.  448; 
Harbison  v.  Tennison  (Tex.  Civ. 
App.)  38  S.  W.  232;  Wynne  v.  Hud- 
son, 66  Tex.  1,  17  S.  W.  110;  Rus- 
sell V.  Nail,  2  Tex.  Civ.  App.  60,  20 
S.  W.  1006,  23  S.  W.  901 ;  Hines  v. 
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and  circii instances  surrounding  each  particular  case,  an* 
view  of  the  facts  of  the  various  reported  cases  is  unnece 
But  the  abandonment  must  be  voluntary, — that  is,  not 
suit  of  force,  process  of  courts,  and  the  like.^  The  abandc 
may  be  of  part,  only,  of  the  homestead,  and  may  be  the 
the  husband  alone,  or  of  husband  and  wife  conjointly.* 

§  271.  If  in  Fraud  of  the  Wife. 

As  it  is  the  prerogative  of  the  husband  to  select  the  hom 
in  the  first  place,  so  he  may  abandon  it  at  pleasure,  and 


Nelson  (Tex.  Civ.  App.)  24  S.  W. 
541 ;  Hensley  v.  Shields,  6  Tex.  Civ. 
App.  136,  25  S.  W.  37;  Prufrock  v. 
Joseph  (Tex.  Civ.  App.)  27  S.  W. 
2()4:  Ford  v.  Fosorard  (Tex.  Civ. 
App.)  25  S.  W.  445,  Reversed  on 
other  grounds  in  87  Tex.  185,  25  L. 
R.  A.  155,  27  S.  W.  57;  Bailey  v. 
Baiiknight  (Tex.  Civ.  App.)  25  S. 
W.  56:  Williams  v.  Cleveland,  18 
Tex.  Civ.  App.  133,  44  S.  W.  689; 
Shook  V.  Shook,  21  Tex.  Civ.  App. 
177.  50  S.  W.  731. 

•See  Rollins  v.  O'Farrel,  77  Tex. 
90,  13  S.  W.  1021;  Kutch  v.  Holley, 
77  Tex.  220,  14  S.  W.  32;  Portwood 
V.  Newberry,  79  Tex.  337,  15  S.  W. 
270:  McElroy  v.  McGoffin,  68  Tex. 
208,  4  S.  W.  547 ;  Reece  v.  Renfro, 
68  Tex.  102,  4  S.  W.  545;  Cooper  v. 
Bashani  (Tex.)  19  S.  W.  704;  San-  . 
ders  V.  Sheran,  66  Tex.  655,  2  S.  W. 
804;  Kaufman  v.  Fore,  73  Tex.  308, 
11  S.  W.  278;  McDannell  v.  Rags- 
dale,  71  Tex.  23,  8  S.  W.  625;  Mil- 
burn  Wagon  Co.  v.  Kennedy,  75  Tex. 
212,  13  S.  W.  28;  Blackburn  v. 
Knight,  81  Tex.  326,  16  S.  W.  1075; 
Newton  v.  Calhoun,  68  Tex.  451,  4 
S.  W.  645 ;  Langston  v.  Maxey,  74 
Tex.  155,  12  S.  W.  27;  Bo^^^nan  v. 
Watson,  60  Tex.  295,  1  S.  W.  273; 
Harle  v.  Richards,  78  Tex.  80,  14  S. 
W.  257;  Malone  v.  Kornrumpf,    84 


Tex,  454,  19  S.  W.  607;  Du 
Alexander,  83  Tex.  441,  18 
817;  Hill  V.  Hill,  85  Tex.  10 
W.  1016;  Willis  v.  Pounds, 
Civ.  App.  512,  25  S.  W.  715 
V.  Parks  (Tex.  Civ.  App.)  2^ 
216;  Nash  v.  Herring,  5  T< 
App.  95,  23  S.  W-.  739:  J 
Robbing,  3  Tex.  Civ.  App.  20« 
W.  69 ;  Sanbum  v.  Deal,  3  T 
App.  385,  22  S.  W.  192;  O 
Cockrell,  9  Tex.  Civ.  App.  51 
W.  129;  Lumpkin  v.  Nichol 
Tex.  Civ.  App.  108,  30  S.  V 
Jamison  v.  Lewis  (Tex.  Civ. 
35  S.  W.  954;  Hinzie  v.  Moc 
Tex.  Civ.  App.  193,  35  S.  V 
Davis  V.  Taylor  (Tex.  Civ.  A 
S.  W.  643;  Farmer  v.  Hale, 
Civ.  App.  73,  37  S.  W.  164; 
V.  Lipp,  16  Tex.  Civ.  App.  16: 
W.  824;  Keller  v.  Beattie 
Civ.  App.)  34  S.  W.  667;  L 
Bonnell,  14  Tex.  Civ.  App.  ! 
S.  W.  260;  Gunn  v.  Wynne 
Civ.  App.)  43  S.  W.  290;  Gi 
Gray  (Tex.  Civ.  App.)  31  S.  \ 
Torres  v.  Cuneo  (Tex.  Civ.  A] 
S.  W.  828;  Alexander  v. 
(Tex.  Civ.  App.)  66  S.  W.  68 

^King  V.  Harter,  70  Tex.  5i 
W.  308. 

•0*Brien  v.  Woeltz   (Tex.) 
W.  943. 
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Will  be  binding  upon  the  wife  unless  done  from  an  evil  motive, 
for  the  purpose  of  depriving  her  of  her  exemption.  This  he 
would  have  no  power  to  do.*^  She  would  not  be  bound  by  any 
act  of  his  looking  to  a  devestiture  of  the  homestead  character  of 
property  without  her  consent,  done  for  the  purpose  of  depriving 
her  of  the  exemption.^®  But  nice  questions  may  arise  here. 
The  husband  may  abandon  the  homestead  without  the  wife's 
consent,  and  if  she  refuses  to  follow  him  without  cause  she  is 
guilty  of  desertion.  If  she  follows  him,  even  unwillingly,  or- 
dinarily there  can  be  no  homestead  rights  in  the  pre  )erty  thus 
abandoned,  especially  where  innocent  persons  deal  -^vith  it.  She 
may,  in  a  proper  case  to  be  noticed  in  another  section,^  ^  main- 
tain such  a  use  or  occupancy  as  to  put  purchasers  upon  notice 
of  her  rights,  but  this  is  the  exception,  since  the  rule  is  that  her 
home  follows  that  of  her  husband.  But  the  husband  cannot, 
solely  for  the  purpose  of  depriving  his  wife  of  her  homestead, 
abandon  it  without  her  consent. 

§  272.  Husband  and  Wife  Living  Apart. 

The  maintenance  of  the  exemption  does  not  necessitate  the 
uninterrupted  presence  of  the  wife,  any  more  than  it  does  of  the 
husband.  Either  or  both  may  absent  themselves  upon  purposes 
of  pleasure  or  business,  and  yet  not  abandon  their  homestead.  So 
long  as  it  is  the  wife's  home,  no  matter  where  she  may  tempo- 
rarily be,  the  exemption  continues.  As  in  other  cases,  her  in- 
tention is  paramount;  if  she  intends  that  her  absence  shall  not 
be  permanent,  but  to  return  to  the  property,  then  she  in  no  man- 
ner loses  her  rights.*^  Where  parties  are  married  elsewhere, 
and  the  husband  precedes  the  wife  here  and  acquires  property, 
or  owns  it  upon  marriage,  contemplating  a  residence  in  this 
etate^  the  wife's  rights  attach,  for  in  law  his  home  is  hers.^^     It 

"Smith  ▼.    Uzzell,    66    Tex.    315;  Reinstein  v.  Daniels,  75  Tex.  640,  13 

Xewman  v.  Farquhar,  60  Tex.  640.  S.  W.  21;  Gibbons  v.  HaH  (Tex.  Civ. 

"Dykes  v.  O'Connor,  83  Tex.  160,  App.)  59  S.  W.  814. 
18  8.  W.  490.  'TLacey  v.  Clements,  36  Tex.  661 ; 

^Po8t,  §  272.  Henderson  v.  Ford,  46  Tex.  627. 

""Gemento  v.  Lacy,  51  Tex.  160; 
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is  held  in  Kentucky  that  where  the  wife's  absence  is  due 
finement  in  an  asylum  she  will  not  forfeit  her  rights.*^ 
But  the  wife  cannot,  without  good  excuse,  abandon  tl 
her  husband  has  provided  for  her,  and  yet  claim  the  be 
the  exemption  to  a  wife.  But  her  conduct  must  be  ines 
and  not  caused  by  the  conduct  of  the  husband  ;^*  for  if  h 
ment  or  conduct  toward  her  is  of  such  a  character  as  tc 
her  life  or  person  in  danger,  or  to  seriously  render  hei 
living  with  him  insupportable,  then  it  could  not  be  co 
that  by  fleeing  for  her  safety  she  would  thereby  forfeit  th 
guaranteed  to  every  wife  by  our  laws.  This  would  be 
a  premium  upon  fraud,  and  requiring  her  to  purchase  he 
at  a  sacrifice  never  contemplated  by  law  or  morals, 
rights  are  not  so  easily  defined  in  other  cases  of  separati 
Crockett  v.  Templeton,  65  Tex.  134,  Crockett  and  his 
mutual  agreement  separated  and  divided  between  the 
their  homestead ;  the  wife  wath  her  children  continuing  t( 
the  portion  allotted  to  her,  as  her  homestead,  and  the  1 
with  his  children  by  a  former  marriage  removing  to 
eountv  and  renting  land.  To  devest  the  wife  of  anv  ho 
interest  which  she  might  have  in  the  land  allotted  to  the  h 
they  jointly  conveyed  the  same  to  a.  third  person,  wh 
quently  reconveyed  it  to  the  husband.  They  were  n 
voreed.  Creditors  of  the  husband  seized  and  sold  the 
allotted  to  him,  and  upon  contest  between  the  purchasers 
sale  and  the  husband,  the  court,  in  holding  Crockett's 
exempt,  uses  the  following  language:  ^^That  it  was  pai 
homestead  of  Crockett  and  wife  prior  to  their  separat 
mits  of  no  doubt.  ^Irs.  Crockett  continued  to  reside  v 
other  part  of  the  82-acre  tract,  and  by  the  deed  to  Ken 
was  her  purpose  to  devest  herself  of  all  claira  whatsoevi 
land  in  controversy.  She  has  abandoned  her  homester 
to  a  part  of  their  homestead,  but  in  that  part  her  husband 

"Central  Kentucky  Lunatic  A«y-  land,  45  Tex.  688;   Schwa 

hnn  V.  Craven,  98  Ky.  105.  32  S.  W.  Xecker,  1  Posey  Unrep.  Ca 

291.     Compare  ante,  8  259.  325;   Duke  v.  Reed,    64    1 

"Trawick  v.  Harris,  8  Tex.  312;  Cockrell  v.  Curtis,  83  Tei 

Karle  v.  Earle,  9  Tex.  630;  Sears  v.  S.  W.  436. 
Sears,  45  Tex.  557;  Newland  v.  Hoi- 
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tained  the  equitable  ownership,  with  the  purpose  of  using  it  as 
a  home  whenever  he  is  in  a  condition  to  build  upon  it.  Since 
the  division  he  has  never  lived  with  his  wife  upon  her  part  of  the 
tract,  but  he  has  acquired  no  other  home.  Without  her  consent 
he  can  mantle  no  other  habitation  with  homestead  protections. 
Until  he  and  she  unite  in  abandoning  the  part  she  occupies,  that 
is  their  homestead.     He  doubtless  no  longer  asserts  an  interest 

i  in  her  part  of  the  land,  but  still  it  cannot  be  taken  for  his  debts." 
While  this  discussion  was  only  incidentally  necessary,  still  it 
doubtless  intimates  the  true  rule  in  such  cases,  which  is  thought 
to  be  that  in  case  of  separation  without  divorce,  husband  and 
wife  still  being  in  law  one  family,  one  homestead  will  be  pro- 
tected.    If  they  occupy  different  portions  of  that  homestead  it 

i  can  make  no  difference,  since  it  will  be  protected  as  long  as  either 
occupies  it.     The  two  combined,  however,  must  not  exceed  the 

'  constitutional  limitation  of  a  homestead  for  a  family,  for  there 
cannot  be  two  homesteads  to  them.     By  the  expression  in  the 

i  opinion  above  quoted,  that  ^'without  her  consent  he  can  mantle 
no  other  habitation  with  homestead  protections,"  it  is  probably 

r     meant  to  say  no  more  than  that  a  new  homestead  cannot  be  ac- 

i     quired  by  the  husband  for  the  purpose  of  depriving  the  wife  of 

I  her  interest  in  the  old  one.  This  would  be  a  fraud  upon  her, 
and  the  fact  of  her  continuing  to  occupy  the  property  as  a  home, 
along  with  the  fact  of  the  separation,  would  be  sufficient  to  put 
all  upon  notice  of  the  husband's  purposes  in  destinating  the  new 
homestead.  If  the  separation  is  not  the  result  of  the  wife's  in- 
excusable desertion,  the  husband  can  acquire  no  homestead  in 
which  she  cannot  assert  her  rights  if  she  sees  fit.^®     Where  hus- 

;  hand  and  wife  are  not  living  together,  it  would  doubtless  be 
proper  to  require  that  both  concur  in  the  abandonment  of  the 

!     old  homestead  before  it  should  be  held  to  have  lost  its  exempt 

.  character,  and  preference  given  to  it  rather  than  to  any  new  ac- 
quisition made  by  either  spouse.  But  where  the  wife  has  aban- 
doned her  husband  and  removed  from  the  state  with  another 
man,  her  intention  to  return  and  claim  the  homestead  will  not 

"Bradley  v.  Deroche,  70  Tex.  465, 
7  S.  W.  779. 
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prevent  the  husband's  abandoning  the  same  and  selling  it  to  a 
person  who  has  no  notice  of  her  intention.^' 

§  273.  Kiflcellaneoiii  Exemptions. 

In  addition  to  the  homestead,  the  following  property  is  also 
exempted  by  law  to  every  family:     "All  household  and  kitchen 
furniture ;  any  lot  or  lots  in  a  cemetery  held  for  the  purpose  of 
sepulture ;  all  implements  of  husbandry ;   all  tools,  apparatus, 
and  books  belonging  to  any  trade  or  profession;  the  family  li- 
brary and  all  family  portraits  and  pictures ;  five  milch  cows  and 
their  calves ;  two  yoke  of  work  oxen,  with  necessary  yokes  and 
chains ;  two  horses  and  one  wagon ;  one  carriage  or  buggy ;  one 
gun;  twenty  hogs;  twenty  head  of  sheep;  all  saddles,  bridles, 
and  harness  necessary  for  the  use  of  the  family ;  all  provisions 
and  forage  on  hand  for  home  consumption ;  and  all  current  wages 
for  personal  services.^®     The  exemption  of  these  things  is  to  the 
family,  but  there  is  no  limitation  placed  upon  the  right  of  the 
husband,  if  the  owner,  to  dispose  of  them  without  the  wife's  con- 
sent.    This  he  may  do.     He  may  waive  the  exemption,**  or  sell 
or  mortgage  the  property  thus  protected.     No  individual  or  spe- 
cial rights  exist  in  this  property  as  in  homestead. 

"Moore  v.  Dunn,  16  Tex.  Civ.  App.  "Whiteselle  v.  Jones    (Tex.  Civ. 

371,  41  S.  W.  530.  App.)  39  S.  W.  406. 

"Rev.  Stat  art.  2395. 
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'4.  Statute. 

Parties  intending  to  enter  into  the  marriage  state  may  en- 
into  what  stipulations  they  please,  provided  they  be  not  con- 
ry  to  good  morals,  or  to  some  rule  of  law ;  and  in  no  case  shall 
y  enter  into  any  agreement,  or  make  any  renunciation,  the  ob- 
t  of  which  would  be  to  alter  the  legal  orders  of  descent,  either 
h  respect  to  themselves,  in  what  concerns  the  inheritance  of 
ir  children  or  posterity,  which  either  may  have  by  any  other 
rson,  or  in  respect  to  their  common  children ;  nor  shall  they 
ike  any  valid  agreement  to  impair  the  legal  rights  of  the  hus- 
iid  over  the  person  of  the  wife,  or  the  persons  of  their  common 
ildren."! 

'*Every  matrimonial  agreement  must  be  acknowledged  before 
ue  officer  authorized  by  law  to  take  acknowledgments  to  deeds, 
d  attested  by  at  least  two  witnesses ;  the  minor  capable  of  con- 
cting  matrimony  may  give  his  consent  to  any  agreement 
ich  this  contract  is  susceptible  of,  but  such  agreement  must 
made  by  the  written  consent  of  both  parents,  if  both  be  liv- 
<;  if  not,  by  that  of  the  survivor ;  if  both  be  dead,  then  by  the 
itten  consent  of  the  guardian  of  such  minor. "^  "No  matri- 
mial  agreement  shall  be  altered  after  the  celebration  of  the 
image."* 

Rev.  Stat.  art.  2963.  »Ibid.  art.  2905. 

Ibid.  art.  2964. 
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'^When  the  wife,  by  a  marriage  contract,  may  reserve  to  he 
self  any  property,  or  rights  to  property,  whether  such  rights  I 
in  esse  or  expectancy,  such  reservation,  to  be  valid  as  to  the  su 
scKiuent  purchasers  or  creditors  of  her  husband,  must  be  fl 
knowledged  and  recorded  as  provided  by  law."* 

A  contract  not  authenticated  as  required  by  statute  is  inop 
ative  to  affect  the  rights  of  persons  other  than  the  parties  ti 
their  privies.^  Xo  formal  contract  is  necessary  between  t 
parties  themselves.  A  simple  contract,  as  a  note  and  mortga 
executed  by  a  man  to  a  woman  in  consideration  of  marriaj 
may  be  enforced  after  the  consummation  of  the  marriage.* 

§  275.  Becord  of  Contract. 

It  is  only  where  it  is  sought  to  affect  subsequent  purchgs< 
and  creditors  of  the  husband,  that  the  registration  of  the  en 
tract  is  required.  As  between  the  parties  they  may  make  su 
''agreements  as  they  please,"  provided  they  do  not  contravc 
anv  law.  This  contract  of  resen'ation  to  the  wafe  can  certaii 
refer  to  such  property  or  rights,  only,  as  would,  were  it  not  i 
such  contract,  belong  to  the  husband  or  the  community.  Th< 
would  be  no  necessity  for  her  reserving  to  herself  that  whi 
would  be  hers  without  such  reservation.  And  there  could  be 
iioeessity  for  a  registration  of  her  own  property  in  any  mam 
whatever,  either  as  to  purchasers  or  creditors  of  the  husband, 
any  other  persons.  It  has  been  seen  that  no  registration  of  1 
separate  property  is  required.^  Then  it  can  only  be  where  $ 
reserves  to  herself  property  that  would  ordinarily  belong  to  1 
husband  or  the  commimitv,  that  she  must  record  her  contra 
for  otherwise  persons  dealing  with  the  husband  would  be  w 
ranted  in  assuming  the  property  to  be  subject  to  his  dis|>08iti< 
The  law  will  not  allow  snares  to  be  set  for  those  who  in  gc 
faith  make  purchases  or  extend  credit.  And  imless  she  recoi 
her  contract,  she  cannot  introduce  it  in  evidence  for  the  purp 
of  establishing  any  rights  thereunder  whatever, — ^neither  1 
original  nor  a  recorded  certified  copy  of  the  same.® 

*Ibid.  art.  2906.  Unfc,  SS  211,  212. 

•Kllinfrton  v.  Ellington,  29  Tex.  2.  "McDuffie  v.  Greenway,    24    1 

•McCormick  v.  McNeil,  53  Tex.  15.      626. 
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The  unrecordofl  contract  is  not  only  valid  between  the  parties 
and  their  heirs,  but  as  to  subsequent  purchasers  with  notice,  or 
without  valuable  consideration.®  If  the  subject  of  such  con- 
tract be  ;real  property,  it  must  be  recorded  in  the  county  where 
the  land,  or  a  part  thereof,  is  situated.^ ^  If  personal  property, 
pecord  must  also  be  had  in  the  county  where  such  property  shall 
remain,  and  if  the  owner  permit  any  other  person  in  whose  pos- 
session the  same  may  be,  to  remove  it  from  such  county  to  an- 
other, the  instrument  must  likewise  he  recorded  in  the  county 
to  which  such  property  has  been  removed  within  four  months, 
under  the  penalty  of  its  being  void  as  to  all  creditors  and  pur- 
chasers for  a  valuable  consideration  without  notice.*^  The  reg- 
istration of  such  contracts,  in  so  far  as  lands  mav  be  involved, 
is  governed  largely  by  the  law  governing  the  registration  of 
deeds  and  other  eonvevances. 

§276.  Construction;  Intention. 

In  McLeod  v.  Board,  30  Tex.  238,  Mary  W.  Michan  and  Ben- 
jamin S.  Mitchell,  in  contemplation  of  marriage,  entered  into  a 
contract  bv  the  terms  of  which  the  said  Mary  conveved  to  Mina 
McCoy,  also  a  party  to  the  contract,  two  slaves,  as  follows: 
**Granted,  bargained,  sold,  and  delivered  to  Mina  McCoy,  .  .  . 
the  said  negroes,  to  have  and  to  hold  to  him,  the  said  Mina  Mc- 
Coy, his  heirs,  executors,  and  administrators,  the  said  slaves, 
Simon  and  Bina,  with  the  future  issue  and  increase  forever,  in 
trust  and  for  the  sole  and  separate  use  of  the  said  Mary  for  and 
during  her  natural  life,  not  subject  to  the  debts,  encumbrances, 
<*harges,  demands,  power,  or  control,  of  the  said  Benjamin,  or 
*ny  future  husband,  to  pay  over  to  the  said  Mary  the  hire  afore- 
said of  the  labor  of  said  slaves,  and  their  future  issue  and  in- 
crease, to  and  for  her  sole  and  separate  use ;  or  at  the  option  and 
choice  of  her,  the  said  Mary,  to  permit  her,  notwithstanding  her 
coverture,  to  hold  and  possess,  use  and  enjoy,  said  slaves  with 
their  issue  and  increase,  without  the  same  or  any  part  thereof, 
<^r  their  hire,  or  the  profits  of  their  labor,  being  in  any  way  sub- 
J^  to  the  debts,  liabilities,  or  control  of  the  said  Benjamin, 

*ReT.  Stat.  arts.  4G40,  4643.  "Ibid.  art.  4651 

^Ibid.  art.  4t;41. 
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or  any  future  husband  that  she  might  have ;  and  that  if  the  said 
Mary  should  depart  this  life  without  leaving  issue  alire  at  the 
time  of  her  death,  and  without  disposing  of  her  separate  estate 
by  last  will  and  testament,  then  and  in  that  case  the  said  Mina 
McCov  should  hold  said  slaves  with  their  issue  and  increase,  in 
trust,  to  convey  the  same  to  her,  the  said  Mary's  heirs  at  law,  to 
l)e  divided  according  to  the  statutes  of  the  state  of  South  Caro^ 
Una."  The  parties  removed  to  Texas,  where  Mrs.  Mitchell  died 
without  children  or  their  descendants,  without  father  or  mother, 
Ijrother  or  sister,  except  a  half  sister  who  was  plaintiff  in  the 
action,  which  was  one  for  the  possession  of  the  slaves.  The 
court  in  construing  the  intention  of  the  husband,  said:  "The 
♦lemurrer  seems  to  hav^e  been  sustained  upon  the  supposition  that 
the  clause  in  the  contract  under  which  the  plaintiffs  set  up  title, 
that  in  case  the  cestui  que  tnist  in  the  deed  should  die,  without 
issue,  at  the  time  of  her  death,  and  without  having  disposed  by 
•  last  will  and  testament  of  the  property  settled  in  said  deed  to  her 
-^rparate  use,  said  trustee  should  hold  the  property  in  trust  to 
convey  the  same  to  the  heirs  at  law  of  the  cestui  que  trust  to  be 
awarded  according  to  the  statutes  of  the  state  of  South  Carolina, 
should  be  construed  as  words  of  limitation,  and  not  of  purchase, 

in  favor  of  such  heirs.     ...     It  mav  be  admitted  that  the 

I' 

language  used  in  this  deed  brings  it  w^ithin  the  rule  in  Shelly's 
Case,  and  that  the  entire  trust  estate  vested  in  the  cestui  que 
trust,  without  condition  or  remainder.  Yet  the  question  still 
remains,  whether,  by  the  marriage  contract,  the  husband  has  not 
excluded  himself  from  all  interest  in  the  property,  jure  mariti, 
as  well  after  the  death  of  the  wife  as  during  her  life.  That  the 
liiisband  may  be  excluded,  by  an  express  stipulation,  from  all 
interest  or  participation  in  the  distribution,  on  the  death  of  the 
wife,  of  property  settled  by  marriage  contract  to  her  sole  and 
separate  use,  is  not  a  matter  of  dispute.  Such  exclusion  un- 
(juestionably  must  be  clearly  and  obviously  manifested  by  the 
contract;  but  when  this  is  the  case,  effect  must  be  given  to  the 
intention  of  tlie  ])arties  in  this  as  in  other  particulars.''  It 
must  be  borne  in  mind  that  under  the  laws  of  the  state  of  South 
Carolina,  that  state  being  a  eonnnon-law  state,  the  wife's  i>rop- 
erty  would  have  vested,  immediately  upon  marriage,  in  tlie  hus- 
band, and  that  our  court  merely  announced  the  proper  rule  of 


\. 
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c(mstniction  in  such  cases,  and  was  not  passing  upon  the  va- 
lidity of  the  stipulations  contained  in  the  contract  if  measured 
by  our  statute.  With  us  it  is  not  within  the  power  of  the  hus- 
I  band  and  wife  to  alter,  by  contract,  the  legal  order  of  descent 
either  with  respect  to  themselves,  tKeir  children  by  any  other 
person,  or  their  common  children.^  ^  The  thing  of  controlling 
importance  is  the  real  intention  of  the  parties.  The  incidental 
matters  of  registration,  and  stipulation  against  altering  the  legal 
orders  of  descent,  are  requirements  and  limitations  that  are  but 
fair  to  innocent  persons  dealing  with  the  head  of  the  family,  and 
children  and  other  heirs  of  the  spouses.  As  in  the  case  of  all 
other  transactions  between  the  spouses,  the  proof  of  the  inten- 
tion should  be  clear  and  satisfactory.^* 

277.  Fraud. 

There  is  never  a  time  when  the  utmost  fairness  from  husband 
to  wife  will  not  be  exacted,  and  the  matter  of  marriage  contract 
forms  no  exception.     For  obvious  reasons,  the  woman  in  such  a 
wntract  is  at  a  disadvantage ;  she  places  in  her  future  husband 
the  utmost  confidence  and  it  is  not  a  case  of  strangers  dealing 
\rith  each  other  at  arms'  length.     In  almost  every  case — inferior 
to  the  man  in  business  experience — she  is  not  in  a  position  to 
correctly  weigh  and  determine  the  magnitude  of  the  rights  she 
is  called  upon  to  relinquish,  or  grant,  as  the  case  may  be,  at  best, 
and  certainly  nothing  should  be  by  him  kept  back  from  her  that 
would  enable  her  to  act  in  the  matter  at  least  intelligently.     The 
legislature  has  seen  the  importance  of  protecting  the  inexperi- 
enced in  such  contracts,  and  provision  is  made  that  in  case  of 
minors  contracting  the  parents  or  guardian  shall  sign  the  con- 
tract.    The  parties  stand  in  a  confidential  relation,  and  a  full 
disclosure  of  the  circumstances  and  property  of  each  ought  to  be 
made.     As  was  said  in  a  Xew  York  case:^*     "The  authorities 
go  very  far  in  holding  that  the  courts  require  strict  proof  of  fair- 
ness when  called  upon  to  enforce  an  antenuptial  contract  against 

»HJroe9beck  v.  Groesbeck,  78  Tex.  "Pierce  v.  Pierce,  71  N.  Y.  154. 

C64,  14  S.  W.  792. 

"Branham    v.    Scott     (Tex.    Civ. 
App.)  51  S.  W.  38. 
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the  wife,  and  especially  when  it  is  apparent  that  the  provisioiJ^ 
made  for  the  wife  is  inequitable,  unjust,  and  irareaaoiMiWy  dia^ 
proportionate  to  the  means  of  the  husband.  The  rtile  undoubt^ 
edly  is,  that  in  such  a  case  every  presumption  is  against  the  va^ 
lidity  of  the  contract,  and  the  burden  of  proof  is  cast  upon  the 
husband,  or  those  who  represent  him,  in  order  to  uphold  and  en- 
force the  same  as  a  valid  and  subsisting  agreement."  Undoubt- 
edly, a  marriage  contract,  although  it  may  deprive  the  wife  of 
many  of  her  marital  rights  in  her  husband's  property,  will  be  en- 
forced if  it  appears  that  there  has  been  no  unfair  means  em' 
ployed  in  inducing  its  execution.  If  she  be  familiar  with  his 
circumstances  and  fortune,  or  have  the  fair  opportunity  of  know- 
ing them,  and  voluntarily,  without  undue  influence,  consent  to 
relinquish  her  wifely  portion,  she  may  of  course  do  so.  But  if 
she  be  imposed  upon,  by  taking  advantage  of  her  ignorance,  her 
inexperience,  or  her  affection,  or  if  information  is  w'ithheld  from 
her,  the  disclosure  of  which  would  probably  cause  her  to  act  dif- 
ferently, it  would  be  altogether  inequitable  to  permit  such  a  con- 
tract to  stand.^^ 

The  courts  will  duly  consider  the  sufliciency  of  marriage  a« 
a  consideration  for  these  contracts,  and  not  measure  them  ex- 
clusively by  their  pecuniary  advantage  to  the  wife.     It  is  not 
the  business  of  courts  to  make  contracts  for  parties,  but  if  they 
discover  that  a  contract   which,  if  intentionally  based  upon  tiie 
sole  consideration  of  marriage,  w^ould  be  suflicient,  was  really 
superinduced  by  the  positive  fraud,  or  the  omission  to  make  dis- 
closures   which    would    amount    to    fraud,  thev  do  not    lack 
power  to  annul  them  in  favor  of  the  injured  party.     We  have 
said  that  marriage  alone  would  be  a  sufficient  consideration  for. 
a  marriage  contract.     Indeed  a  consideration  more  valuable  canr 
not  well  be  imagined.     And  the  damages  flowing  from  a  breach ^ 
of  such  contract  are  measured  pecuniarily  by  the  means  of  tkc  ■ 
party  breaching;  so  to  this  extent  a  woman  has  a  valuable  ri^^'' 
in  the  consummation  of  a  contracted  marriage,  which  she  should 
not  be  required  to  relinquish  by  marriage  contract,  imless  it  very 

"Spurlock  V.  Brown,  91  Tenn.  241, 
18  S.  VV.  8G8;  Siiiii)son  v.  Simpson, 
94  Ky.  586,  23  S.  W.  3G1. 
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clearly  appears  that  she  did  so  in  consideration  of  marriage 
alone,  and  upon  a  full  understanding  of  her  rights,  and  their 
curtaihnent  by  reason  of  the  contract 

j  278.  Postnuptial  Contracts. 

• 

A  marriage  contract  cannot  be  altered  after  the  celebration  of 
the  marriage.  Nor  can  husband  and  wife  by  mere  agreement 
between  themselves  change  the  character  of  their  property  so 
as  to  convert  community  into  separate,  or  separate  into  commu- 
nity, property.^®  It  is  held  in  Groesbeck  v.  Groesbeck,  78  Tex. 
664,  14  S.  W.  792,  that  a  postnuptial  contract  entered  into  be- 
tween the  husband  and  wife,  by  which  the  wife,  upon  the  death 
of  her  husband,  was  to  be  deprived  of  her  distributive  share  of 
his  property,  was  void  under  the  law,  as  being  an  agreement  the 
object  of  Avhich  was  to  alter  the  legal  order  of  descent.  While 
there  is  no  statute  forbidding  such  contracts  between  husband 
and  wife,  as  there  is  in  the  case  of  marriage  contracts,  yet  on 
principle  it  would  seem  that  such  a  contract  ought  not  to  be  up- 
held. An  agreement  entered  into  during  marriage,  by  which 
each  spouse  is  to  retain  his  separate  property  with  the  increase 
thereof,  is  a  violation  of  the  spirit  of  our  law,  if  not  the  letter, 
and  therefore  void.^^  Yet  the  husband  and  wife  may  make 
gifts  to  each  other  of  their  property  freely,  or  will  it  at  their 
death,  and  but  little  real  distinction  can  be  seen  between  these 
and  the  transactions  under  discussion,  so  far  as  results  are  con- 
cerned. Viewed  as  an  agreement?  merely,  having  for  its  object 
the  alteration  of  the  orders  of  descent,  the  contract  is  void. 

Postnuptial  contracts  are  not  favored  by  the  law.  They  may 
he  enforced,  but  it  must  appear  that  they  are  just,  equitable,  and 
fair,  and  must  be  such  as  appeal  to  the  conscience  of  the  court.^® 
The  rule  as  announced  by  Bishop,  to  the  effect  that  the  compara- 
tire  value  of  the  estate  conveyed  to  the  wife  by  the  husband,  with 
tbit  released  by  her,  will  be  considered  in  determining  the  va- 
lidity of  such  contracts,  has  been  approvingly  referred  to  by  our 

App.  1,  37  S.  W.  652.  "Ximines  v.  Smith,  39    Tex.    50; 

'•Cox  V.  Miller,  54  Tex.  24;  ante.      Green  v.  Ferguson,  62  Tex.  525. 
I  172. 

■^Englenian  v.  Deal,  14  Tex.  Civ. 
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siipronio  coiirt.^*  So,  on  the  whole,  it  may  be  said  that,  as  at 
comni(»n  law,  postnuptial  contracts  are  not  favorably  regarded 
by  the  law,  they  are  rarely  upheld,  and  are  never,  except  in  those 
(*asos  where  to  deny  them  would  be  more  inequitable  than  to  up- 
hold them.  They  must  be  fair  alike  to  husband  and  wife;  and  it 
is  but  proper  to  add  that  they  are  then  enforced  more  from  equi- 
table considerations  than  from  any  intrinsic  strength  which  they 
possess  as  contracts.*® 

§  279.  Conflict  of  Laws. 

"The  general  rule,"  says  Chief  Justice  Wheeler  in  Castro  v. 
lilies,  22  Tex.  479,  "irrespective  of  the  question  of  the  effect  of 
a  change  of  domicil,  is  undoubted,  that  where  there  is  an  express 
nuptial  contract,  'if  it  speaks  fully  to  the  very  point,'  it  will 
generally  be  admitted  to  govern  all  the  property  of  the  parties, 
not  only  in  the  matrimonial  domicil,  but  in  every  other  place 
under  the  limitations  and  restrictions  which  apply  to  other  cases 
of  contracts,  that  they  are  not  in  contravention  of  the  laws  oi 
policy  of  the  country  where  they  are  sought  to  be  enforced,  o; 
with  the  rights  of  its  own  citizens."  If  the  contract  be  expectec 
to  furnish  the  rule  of  property  to  husband  and  wife  in  countrie 
other  than  that  of  its  execution,  such  must  be  the  clear  impor 
of  its  language.  It  is  not  sufficient  that  it  defines  the  rule  ii 
the  jurisdiction  where  made,  or  that  it  even  incorporates  th< 
law  of  such  place.  This  would  tend  to  show  that  the  contrac 
was  made  with  reference  to  the  law  of  the  place  of  contract  only 
Indeed,  such  is  the  presumption,  until  a  contrary  intention  i: 
clearly  shown.  "Where  there  is  an  express  contract,  that  gov 
eras  as  to  all  acquisitions  and  gains  before  the  removal.  When 
there  is  no  express  contract,  the  customary  law  of  the  matrimo 
nial  domicil  governs  in  like  manner.  But  in  both  cases  all  ac 
quisitions  and  gains,  made  after  the  removal,  are  governed  b; 
the  law  of  the  actual  domicil."^^  "It  will  act  directlv  on  mov 
able  pr(»pertv  everywhere.     But  as  to  immovable  property  in  i 

^•Proetzel   v.   Sclirocder.    83    Tex.  "Story,  Confl.  of  Laws,  177. 

684,  19  S.  W.  202. 

""Maor  V.  ^Moor    (Tex.  Civ.  App.) 
67  S.  \y.  992. 
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foreign  territory,  it  will,  at  most,  confer  only  a  right  of  action, 
to  be  enforced  according  to  the  jurisprudence  rei  sitce.^^^^  Such 
is  the  eff^t  of  the  ordinary  contract,  where  no  express  stipula- 
tions provide  with  reference  to  acquisitions  to  be  made  in  a  for- 
ei|m  state.  But  if  the  instrument  contains  statements  which 
make  clear  the  intention  of  the  parties  that  its  terms  should  ap- 
ply alike  to  property  acquired  in  any  jurisdiction  whatever,  such 
^riIl  be  its  effect.  So,  too,  it  would  be  valid  if  it  were  made  in 
t*t»ntemplation  of  a  change  of  domicil,  or  with  reference  to  the 
law  of  a  particular  foreign  jurisdiction ;  but  this  would  have  to 
appear  very  clearly  by  the  instrument  itself,  or  as  between  the 
parties  by  the  circumstances  evidencing  their  real  intention.^' 

"Ibid.  143,  184;  Richardson  v.  De  »See  ante,  §§  27,  34,  208,  235. 

Givenille,  107  Mo.  422,  17    S.    W. 
974. 

M.  W.— 20. 
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ACTIONS. 


CHAPTER  XVIIL 

RIOIIT  OF,   BY,  AND  AGAINST,   GENERALLY. 

^280.  Kijfht  to  Appear  in  the  Courts      ft  282.  —  Instances. 

a8  Party  Litigant.  $  283.  —  Suing  Her  Husband. 

f-^1.  May    Appear    in    Her    Own 

Name. 

§  280.  Right  to  Appear  in  the  Courts  as  Party  Litig^t. 

The  law  recognizes  the  wife's  riglit  to  sue,  and  her  liability 
to  be  sued.  I  do  not  quite  like  the  expression  found  in  some  of 
the  cases  that  the  law  "confers''  upon  the  wife  the  power  to  liti- 
gate. I  prefer  to  think  the  courts  of  the  country  are  at  all  times 
open  to  all  our  citizens,  and  that  this  right  to  have  one's  griev- 
ances thus  determined  should  not  be  denied  to  the  humblest, 
whether  that  person  be  male  or  female,  married  or  unmarried ; 
and  that  this  right  exists  in  all  instances  where  there  is  a  wrong 
to  be  redressed.  It  is  not  the  business  of  statutes  to  "confer" 
the  right  on  anyone,  but  only  to  regulate  it.  I  prefer  to  believe 
that  the  section  of  the  Bill  of  Rights^  w^hich  declares  that  "all 
^urts  shall  be  open,  and  every  person  for  an  injury  done  him  in 
his  lands,  goods,  person,  or  reputation  shall  have  remedy  by  due 
course  of  law,"  includes  women,  notwithstanding  they  may  be 
married.  The  law  no  more  "confers"  upon  a  married  woman 
:he  right  to  appear  in  court,  than  it  "confers"  upon  a  married 
nan  the  right.  It  has  simply  not  imdertaken  to  deny  it  to  her 
iltogether, — is  the  most  that  can  be  said.  If  this  class  of  per- 
ons,  like  minors  and  lunatics,  were  incapable  of  appearing  for 

*Con8t.  art.  I,  $  13. 
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tliemsolve*,  then  the  law  ought  to  provide  for  guardians  ad  liUm 
to  conduct  their  litigation  for  them.  But  while  she  may  appeal 
either  as  a  plaintiff  or  a  defendant,  yet  the  policy  of  our  law  ha: 
been  to  limit  that  right  and  liability  to  certain  well-definec 
cases,  and  not  to  recognize  her  as  entirely  free  from  disability 
in  this  respect.  Her  abridged  rights  in  this  respect  are  analo 
gous,  to  some  extent,  to  her  abridged  right  to  contract,  alienate 
her  property,  etc.  Having  then,  in  some  instances,  the  capacit; 
to  sue  and  be  sued,  she  is,  in  such  instances,  held  to  the  sann 
diligence,  conclusiveness,  rules,  and  results  generally,  of  othe 
litigants  not  laboring  under  disabilities,  except  where  specifi 
exemptions  are  made  to  her  by  law.^  But  while  thus  strict  wit 
her  in  this  respect,  the  law  is  correspondingly  liberal  in  anothei 
it  allows  her  all  the  rights  which  are  usually  incidental  to  tl 
right  to  litigate,  such  as  the  right  to  employ  counsel,  make  cod 
promise,  waive  irregularities,  et  cetera,^  and  to  do  these  in  pe 
son,  or  through  someone  duly  authorized  by  her.  Her  husbai 
is  not  necessarily  her  agent  to  bind  her  in  suits,  by  agreemei 
or  otherwise,^  except  possibly  in  actions  by  him  for  the  reco 
ery  of  her  separate  property.^  It  presumes  that  she  is  capafa 
of  conducting  her  litigation  as  will  be  best  conducive  to  her  o^ 
welfare,  and  prescribes  no  different  method  of  procedure  in  b 
behalf,  nor  holds  the  result  of  that  litigation  less  conclusiv 
than  if  the  litigant  were  a  man  or  a  feme  sole.  She  may  be  su< 
upon  her  contracts  or  for  her  torts,  and  is  brought  before  tl 
courts  in  precisely  the  same  manner  as  is  her  husband. 

§  281.  Hay  Appear  in  Her  Own  Name. 

When  the  wife  may  and  may  not  sue  and  be  sued,  will  be  di 
cussed  in  the  succeeding  chapter  on  parties.  But  this  much  \ 
may  say  here  as  prefatory  to  that  discussion :  Wherever  she 
authorized  to  sue  alone,  she  does  so  in  her  individual  capacit 
and  without  the  aid  of  procheln  ami,  and  without  having  fii 
obtained  permission  of  the  court  to  prosecute  such  suit.     If  tl 

-Cayce  v.  Powell,  20  Tex.  767.  nVinter  v.  Texas  Land  &  Loan  ( 

•Laird  v.  Thomas,  22    Tex.    276:  (Tex.  Civ.  App.)   64  S.  W.  802. 

Baxter  v.  Dear,  24  Tex.   17:   Urqu-  *See  post,  $  32L 

hart  V.  Womack,  53  Tex.  616. 
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facts  make  clear  her  right,  it  will  be  granted  as  matter  of  right, 
and  cannot  be  denied  her.  In  fact  no  express  or  specific  grant 
of  power  is  necessary  to  be  given  by  the  court.^  And  where  she 
may  be  sued  upon  a  liability  growing  out  of  her  contract  or  her 
ton,  the  prosecution  of  the  action  is  against  her  in  her  own  name, 
and  the  judgment,  when  recovered,  so  rendered.  She  appears 
and  defends  in  her  individual  capacity  as  though  she  were  sole. 
The  law  requires,  as  will  be  seen  subsequently,  that  the  husband 
be  jointly  sued  with  her,  but  this  is  not  because  of  his  individual 
liability.  He  is  not  required  to  appear  and  defend  for  her,  and 
she  may  not  depend  upon  his  doing  so ;  if  she  does,  her  want 
of  diligence  will  not  be  excused.  So,  generally,  it  may  be  said 
that  wherever  the  wife  suffers  an  injury  in  her  lands,  goods,  per- 
son, or  reputation,  by  the  unlawful  act  or  agency  of  another ;  or 
^here,  under  any  of  the  rules  of  law,  she  is  liable  upon  her  con- 
tract or  for  her  tort,  subject  to  the  regulations  of  the  statute  as 
to  parties,  she  may  in  the  one  case  have  and  assert  her  cause  of 
action,  and  in  the  other  be  called  upon  to  make  reparation. 

§282.  —  Instances. 

The  rule  is  thought  to  be  without  exception,  that  wherever  the 
^ife  has  a  separate  and  individual  right,  if  the  same  be  a  cause 
^f  action  against  another,  she  may  assert  it  in  her  individual 
capacity  by  showing  that  her  husband  fails  or  refuses  to  bring 
^r  join  therein.  She  may  sue  for  the  recovery  of  her  property, 
for  the  collection  of  her  debts,  to  restrain  the  sale  of  her  prop- 
erty as  her  husband's,"  file  a  petition  in  bankruptcy,®  or  seek 
*  guardianship  in  certain  cases,  and  whether  her  husband  be 
filing  or  not.  The  requirements  of  the  statute  with  reference 
to  the  joinder  of  the  husband  are  but  restrictions  placed  upon 
^he  manner  of  her  exercising  a  right  which  the  law  has  not  taken 
away  from  her,  and  are  designed  for  her  protection,  not  intended 
to  cnrtail  her  privileges. 

'Mdntire  v.  Cliappell,  2  Tex.  378;  'Black,  Bankruptcy,  28. 

O'Brien  v.  Hilburn,  9  Tex.  297. 

"Purinton  ▼.  Davis,  66  Tex.  455,  1 
S.  W.  343. 
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§  283.  —  Sning  Her  Hnsband. 

As  further  illustrating  the  right  of  the  wife  to  appear  in  coiir 
in  her  individual  capacity,  and  without  the  aid  of  next  friend  o 
anything  of  the  kind,  may  be  mentioned  the  ordinary  action  fo 
divorce.®  But  there  are  instances  where  the  wife  cannot  sue  th 
husband.  For  any  injury  he  may  do  her  in  her  person  or  rep\i 
tation,  she  is  without  remedy.^^  Not  only  can  she  not  sue  hin 
while  he  is  her  husband,  but  after  obtaining  a  divorce  from  hii 
she  still  cannot  sue  him  on  account  of  sucK  injuries  arising  whil 
they  were  husband  and  wife.  It  is  the  legal,  and  certainl; 
moral,  duty  of  the  husband  to  support  his  wife,  to  furnish  he 
shelter,  food,  and  raiment ;  yet  if  he  fails  in  this  respect  she  cai 
not  by  suit  compel  such  support.^^  The  law,  however,  moi 
mindful  of  her  property  rights  than  her  person  or  good  nam 
will  not  allow  the  husband  to  do  her  an  injury  in  respect  to  the» 
If  he  unlawfully  dispose  of  the  same,  and  suit  become  nec€ 
sary,  she  may  sue ;  and  if  he  be  a  necessary  party,  she  may  mal 
him  a  defendant.^^  It  has  been  held  that  the  wife  might  mai 
tain  a  suit  against  her  husband,  and  obtain  a  judgment  foreclc 
ing  a  mortgage  lien  executed  by  him  upon  community  propert 
securing  the  debt  to  her,  and  have  the  property  sold  for  the  si 
isfaction  of  such  debt.^^  And  again  it  has  been  held  that  an  s 
tion  will  lie  in  the  name  of  the  wife  against  her  husband  on 
promissory  note  executed  by  him  to  her,  in  consideration 
moneys,  her  separate  property,  loaned  by  her  after  marriage 
her  husband.^*  So,  too,  it  has  been  further  held  that  since  si 
can  maintain  a  suit  against  her  husband  for  the  enforcement 
a  debt,  she  is  also  entitled  to  all  the  processes  of  court  allows 
to  other  creditors,  calculated  to  aid  her  in  the  enforcement 
such  collections ;  such  as  attachment,  sequestration,  and  t 
like.^*^  She  stands  exactly  as  other  creditors,  having  neith 
preference  nor  disadvantage.^^   Xo  valid  objection  can  be  urg< 

•Wright  T.  Wright,  3  Tex.  168.  '^Hall  v.  Hall,  52  Tex.  294;  Mi 

'"Nickeraon  v.  Nickerson,  65  Tex.  tin  Brown  Co.  v.  Perrill,  77  Tex.  11 

281.  13  S.  W.  975. 

"Trevino  v.  Trevino,  63  Tex.  650.  "Ryan  v.  Ryan.  61  Tex.  473. 

"O'Brien  v.  Hilburn,  9  Tex.  297.  ^•llolloway  V.   Shuttles,    21    T< 

"Price  V.  Cole,  35  Tex.  461.  Civ.  App.  188,  51  S.  W.  293. 


SEC.  288.)      RIGHT  OF,  BY.  AND  AGAINST,  GENEllALLY. 


813 


I' 
I 

LTV    i* 

■ee  rr  _ 

fun:..-'. 
peer  -j^ 


1^       -^. 


against  the  propriety  of  thus  allowing  the  wife  to  maintain  such 
a  suit,  notwithstanding  the  familiar  and  long-cherished  doc- 
trines of  the  common  law  are  thereby  overturned.  If  we  recog- 
nize separate  identity, — separate  estates,  and  valid  contracts  be- 
tween husband  and  wife, — it  is  irresistible  that  we  must  also  rec- 
ognize her  further  right  to  the  enforcement  of  such  contracts, 
and  in  a  proper  case  permit  her  the  benefit  of  the  writs  of  attach- 
ment, sequestration,  injunction,  and  the  like,  to  which  any  other 
creditor  would,  under  similar  circumstances,  be  entitled. 


t      ^  r_^ . 
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CHAPTER  XIX. 


PARTIES. 

5  iS4.  Wife  ms  a  PUintiff.  S  291. 

$  2S.>.  Her    Suit*    Instituted  before 

Mairiaire.  i  i92. 

*  eS6.  Husband  >houId   be   a  PArty      $  293. 

Plaintiff.  When.  I  294. 

*  2S7.  Action-i    Concemin|r   Commu-       $  295. 

nity  I*roperty. 

5  2>S.  —  by  Parent  for  Injuries  Re-       |  296. 
Milting  in  Deaitli  of  Child: 
Statut*:.  S  297. 

§  2S1».  —  for  Penalties  and  Forfeit- 
ure-»  iin«ler  the  Statute. 

i^  2^H>.  Action-  ^.'oncerning  the  Home- 
stead. 


Actions  for  AlienmUDg  Hus* 
band's  Affections. 

Wlien  Husband  is  Insane. 

Wife  ms  m  Defendant. 

Wlien  She  mar  be  Sued. 

—  Concerning  tlie  Hcoe 
stead. 

Hosbai^  a  Xecessary  Defend- 
ant with  Her. 

She  is  not  a  Neoeaaarj'  D^ 
fendant.  When. 


4  ., 


.:^ 


^  284.  Wife  as  a  Flaintiif . 

The  wife  may  be  a  plaintiff  in  all  suits  for  the  recovery  o^ 
her  separate  pn.^|H^rty :  but  she  is  not  the  only  person  authoriz^^ 
to  bring  suoh  suit.     Her  husband  may  bring  it,  either  by  hii^' 
self  or  jointly  with  her.     But  in  the  event  he  fails  or  neglects  C^ 
do  so,  then  she  may  bring  it  alone.^     Xo  definite  time  is  allowe*^ 
the  huskind  within  which  to  bring  the  suit.     When  a  cause  <T 
action  has  arisen  in  favor  of  the  wife,  and  the  husband  fails  iw^ 
neglet^ts  it,  then  she  may  sue.     Or  if  he  refuses  for  any  reason^ 
Where  the  husband  has  abandoned  the  wife,  and  thus  ceased  t^^ 
act  as  the  head  of  the  family,  she  is  authorized  to  take  such  step^^ 
as  are  necessary  for  the  protection  of  her  property,  whether  i 


Rev.  Stat.  art.  l2iHK  Edwards  v.  Dismukes,  53  Tex.  605^ 

'Wallace  v.  Finberg.  46  Tex.  35:       John  v.  Battle,  58  Tex.  591. 
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by  suit  or  otherwise  ;^  and  in  such  case  it  can  make  no  differ- 
ice  whether  the  suit  be  concerning  her  separate  property  or  the 
)nmiunity,  for  under  such  circumstances  she  is  not  only  a  joint 
wner  of  the  community,  but  entitled  to  its  possession  and  con- 
rol.*  She  may  appear  alone  as  an  applicant  for  the  guardian- 
hip  of  her  minor  children  by  a  former  marriage.  The  law  in 
mch  cases,  upon  the  death  of  the  father,  makes  her  the  legal 
juardian  of  the  persons  and  estates  of  her  minor  children  upon 
ber  application,  and  if  she  be  again  covert,  there  is  no  necessity 
for  joining  her  husband  in  the  application.*  Again  the  statute 
:>ermits  the  wife  to  make  an  application  to  the  county  court  for 
I  support  for  herself  and  education  of  her  children  from  the  pro- 
«ed8  of  her  lands,  where  her  husband  fails  to  properly  supply 
hese  things.®  It  is  clear  the  joinder  of  the  husband  in  this 
taracter  of  case  is  inconsistent  w^ith  the  purpose  of  the  act,  as 
le  is  the  defendant  in  the  action,  if  it  may  be  called  such.  She 
9  ft  necessary  party  plaintiff  with  her  trustee  in  an  action  con- 
»ming  the  trust  estate,  where  the  trust  instrument  does  not  au- 
horize  the  trustee  to  sue.^  In  all  cases  where  by  law  she  is  au- 
horized  to  sue,  she  does  so  in  her  individual  capacity,  doing  all 
hinj2:s  necessary  to  be  done  in  tlie  furtherance  of  her  suit  pre- 
isely  as  though  she  were  sole.®  She  is  not  a  necessary,  nor 
ven  proper,  party  plaintiff  w4th  her  husband  in  a  suit  concem- 
ng  liis  separate  property,  yet  her  joinder  is  not  reversible  error 
Jiless  an  injury  to  the  defendant  be  shown.* 

285.  Her  Suits  Instituted  before  Marriage. 

"A  suit  instituted  by  a  feme  sole  shall  not  abate  by  her  mar- 
iage,  but  upon  a  suggestion  of  such  marriage  being  entered  on 
le  record,  the  husband  may  make  himself  a  party  to  such  suit, 
ad  prosecute  the  same  as  if  he  and  his  wife  had  been  originally 

'Blade  V.  Black,  62  Tex.  29fi :  Nor-  firmed,  88  Tex.  20,  29  S.  W.  232. 

m  T.  Da\i8,  83  Tex.  32,  18  S.  VV.  '^Cook  v.  Byl)ee,  24  Tex.  278. 

W.  •Rev.  Stat.'  art.  2972. 

*8tii  Aotonio  k  A.  P.  R.  Co.  v.  ^londay  v.  Vance,    11    Tex.    Civ. 

ilium   (Tex.  Civ.  App.)    30  S.  W.  App.  374,  32  S.  VV.  559. 

W,  S.  C.    (Tex.)    31    S.    W.    356;  'Chapman  v.  Allen,  15  Tex.  278. 

eus  k  P.  R.  Co.  V.  Walking  (Tex.  •MisRouri,  K.  &  T.  R.  Co.  v.  Starr, 

'iv.  App.)  26  S.   W.  760,   S.   C.  Af-  22  Tex.  Civ.  App.  353,  55  S.  \V.  393. 
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plaindG?  in  ?a«.*h.  ^uit.**^*  It  i*  not  obligatory  npi:*n  the  hu>b«nd 
Cm  li^ak^r  Liiri'^eLf  a  party.  an«i  his  failure  to  do  s*>  will  not  affeet 
^Le  '^iiV"^  rishr  to  maintain  the  further  pn>?eiMitir»n  of  the  case 
in  h^-r  ♦  .^n  nam^f.  In  riK-h  a  ease.  up>n  the  ^iissrestion  of  the 
:uarTia:£e  bv  the  defen^iant  in  the  ea:?^,  the  cnirt  ^h^tiild  afford 

m 

the  hii-f-and  an  oppi>rtnnitv  to  make  himsell  a  party  plaintiff, 
and  pr»--i^-nte  the  riiit :  but.  should  he  decline,  there  is  no  reason 
why  the  wife  t»uld  n«>t  maintain  it  alone.^^  Upon  the  hos- 
l>an»r5  j'-ining  the  wife  in  such  a  case,  no  new  citaticoi  need  is^ 
sue  to  the  defendant,  since  there  is  no  new  cause  of  action,  but 
a  (X'nriiiiiaiK^  of  the  old,  with  pi^-sibly  the  parties  changeiU* 

.^  286.  Hnsband  should  be  a  Party  FUintiff,  When. 

It  is  the  undoubteil  p«»licy  of  our  laws  to  encourage  the  hu^ 
band's  c<jndueting  the  wife's  litigation  when  he  can  properly  Jo 
-<>.  but  never  to  deny  her  the  right  when  he  fails  or  refuses.  In 
all  acri«»iis.  I  believe  without  exc*eptiun,  where  the  wife  is  au- 
thorizei]  to  sue.  the  husband  mav  sue  for  her,  unless  it  be  in 
those  cases  where  his  interests  c«>nflict  with  hers,  in  which  cast? 
it  is  not  proper  for  him  to  be  even  joined  as  a  plaintiff.**  Bnt 
in  actions  which  have  f«»r  their  object  the  rec«»verv  of  the  wife's 
separate  property,  he  is  authorized  by  law  to  conduct  the  same 
as  plaintiff,  either  alone  or  jointly  with  his  wife,**  and  it  is  op- 
tional with  him  whether  he  will  sue  in  his  own  name  or  jointly 
with  her.**  He  is  for  this  purpose  made  the  agent  of  his  wife 
by  law.  and  his  acts  in  this  capacity,  done  in  good  faith,  must  be 
held  to  be  binding  and  conclusive  up<»n  his  principal.**  His 
right  to  sue  for  her  is  not  confined  to  those  cases  which  have  for 
their  object  the  recovery  of  specific  articles  of  property,  but  the 
act  is  to  be  more  liberallv  construed.  He  mav  sue  for  a  conver 
sion  of  her  property,*"  to  recover  damages  for  an  injury  to  the 

^"Rev.  Stat.  art.  1252.  ^Jarston  v.  Ward.  35  Tex.  797. 

"San    Antonio    Street    R.  Co.  r.  "Rev.  Stat.  art.  1200. 

(ailloutt*-.    79    Tex.  341,  15  S.    W.  "Bartlett  v.  Cocke.  15  Tex.  471: 

3iM).  Hatihett  v.  Conner.  30  Tex.  IW. 

<hiirfh   V.  Chica^ro  &  A.  R.  Co.  'Hlannon  v.  Uemphill.  7  Tex.  1S4. 


119  Mo.  203.  23  S.  \V.  1056.  'Turnley  v.  Texas  Banking  t  lat- 

"Hartley   v.    Fronh,  6    Tex.    208;       Co.  54  Tex.  451. 
McKay  v.  Treadwell,    8    Tex.    176; 
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same,**  or  enjoin  another  from  collecting  or  disposing  of  her 
notes,*'  or  for  damages  accruing  to  her  by  reason  of  injuries  re- 
ceived while  sole,^''  or  for  the  recovery  of  damages  for  the  seiz- 
ure of  exempt  property  f^  in  which  latter  case  it  seems  the  wife 
is  not  an  improper  party  plaintiff  although  the  exempt  property 
be  community  property.  And  upon  the  death  of  the  husband 
pending  the  suit,  she  may  prosecute  the  suit  alone  without  mak- 
ing the  children  of  the  deceased  parties.^* 

That  the  husband  is  separated  from,  and  not  living  with,  his 
wife,  does  not  rentier  him  for  that  reason  alone  an  improper 
party  plaintiff,  should  he  be  joined  as  such.^^  lie  may  join  her 
cause  of  action  with  his  own  against  the  same  defendants,  and 
growing  out  of  the  same  transaction,  and  recover  in  his  own 
right  and  in  tjie  capacity  of  her  representative  in  the  same 
8uit.^*  And,  being  authorized  to  sue  alone,  he  may  appeal 
alone  for  her,  from  an  adverse  decision  against  himself  and 
wife.25 

§  287.  Actions  Concerning  Community  Property. 

We  come  now  to  consider  actions  concerning  another  class  of 
property  in  which  the  wife  has  an  interest,  equal  in  point  of 
ownership  to  that  of  her  husband, — the  community  estate  of  her- 
self and  husband.  We  have  seen  that,  although  the  husband 
is  authorized  to  sue  for  and  recover  the  wife's  separate  prop- 
erty, if  he  fails  or  refuses  to  do  so,  she  can  sue  in  her  own  name. 
But  it  is  not  so  with  reference  to  their  community  property. 
The  husband  during  coverture  is  the  sole  custodian  and  manager 
of  that  estate ;  he  alone  can  convey  it ;  he  is  the  only  person  au- 


''Ijpe  V.  Turner.  71  Tex.  264.  9  S. 
W.  149:  Texas  &  P.  K.  Co.  v.  Meda- 
ris,  04  Tex.  92 :  San  Antonio  Street 
R.  Co.  V.  Helm,  64  Tex.  147:  San 
Antonio  &  A.  P.  R.  Co.  v.  FInto,  13 
Tex.  Civ.  App.  214.  35  S.  \V.  851). 

»\'lay  V.  Power.  24  Tex.  304. 

*San  Antonio  &  A.  P.  R.  Co.  v. 
Corley  (Tex,  Civ.  App.)  26  8.  W. 
903,  S.  C.  87  Tex.  432,  29  S.  \V.  231. 


"Craddock  v.  Goodwin,  54  Tex. 
578:  Cunningham  v.  Coyle,  2  Tex, 
App.  Civ.  Caa.   (Willson)   $  422. 

^■Steel  V.  Metcalf,  4  Tex.  Civ.  App. 
313,  23  S.  W.  474. 

^Reddin  v.  Smith.  65  Tex.  26. 

"Missouri,  K.  &  T.  R.  Co.  v.  Starr, 
22  Tex.  Civ.  App.  353,  55  S.  \V.  393. 

**Corley  v.  Renz  (Tex.  Civ.  App.) 
24  S.  W.  935. 
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wife  is  permitted  to  maintain  the  suit.''  Being  authorized  to 
conduct  the  litigation  of  the  community,  the  husband  has  au- 
thority to  manage  it  as  lie  pleases,  so  long  as  he  does  not  act  in 
bad  faith  towards  the  wife ;  he  may  thus  make  compromise,  re- 
mit a  porti<m  of  a  recovery ,^^  or  do  anything  else  in  connection 
with  such  litigation  that  he  considers  to  the  best  interests  of  the 
commimity.  Upon  this  principle, — that  the  conduct  of  the  hus- 
band binds  the  community, — where  his  own  act,  culpability,  or 
negligence  has  occasioned  the  injury,  no  recovery  can  be  had. 
His  negligence  is  even  imputable  to  the  wife.^^  While  the 
wife  may  not  prosecute  a  suit  for  the  community,  yet  a  notice 
given  by  her  to  a  telegraph  company  of  a  claim  for  damages  in 
favdr  of  the  community  will  l>e  sufficient  to  support  a  suit  by 
the  husband  for  such  damages.'^  This  is  only  an  act  looking  to 
the  protection  of  the  community,  and  is  not  in  any  sense  a  suit. 
While  in  suits  by  or  against  the  husband  concerning  the  com- 
munity property  the  wife  is  not  in  the  strict  sense  a  party, 
yet  she  has  such  interest  in  the  results  as  will  preclude  her  from 
testifying  as  to  transactions  with  a  deceased  person,  where,  un- 
der the  statute,  her  husband  could  not  testify.'^ 

§288.  —  by  Parent  for  Injuries   Resulting  in  Death  of  Child; 
Statute. 

A  question  not  so  easy  of  solution  is  presented  in  the  cases 
of  actions  by  a  parent  for  damages  for  injuries  resulting  in  the 
death  of  her  child,  under  our  statute  authorizing  recovery  in 
certain  cases.     It  is  provided  that  "the  action  shall  be  for  the 


^eleg.  Co.  T.  HofTman,  80  Tex.  420, 

Us.  W.  1048;  GaUagher  v.  Bowie, 

W  Tex.  265,  17  S.  W.  407;  Hale  ▼. 

Bonner,  82  Tex.  33,  14  L.  R.  A.  330, 

17  S.  W.   605;  Campbell   v.   Harris, 

4  Tex.  Civ.  App.  636,  23  S.  W.  35 ; 

Pacific  Exp.  Co.  ▼.  Black,  8  Tex.  Civ. 

App.  363,  27  S.  W.  830. 

•Texas  k  P.  R.    Co.    v.    Watkins 

(Tex.  Civ.  App.)  26  S.  W.  760,  S.  C. 

88  Tex.  20,  29  S.  W.  232;  St.  Louis 

S.  W.  R.  Co.' v.  Griffith,  12  Tex.  Civ. 

App.  031,35  8.  W.  741. 
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Travis  County  v.  Trogdon  (Tex. 
Civ.  App.)  29  S.  W.  405. 

"-Missouri  P.  R.  Co.  v.  White,  80 
Tex.  202,  15  S.  W.  808;  Compare 
Galveston,  H.  &  S.  A.  R.  v.  Kutac. 
70  Tex.  473.  13  S.  W.  327. 

^Western  U.  Telejf.  Co.  v.  Kinsley, 
8  Tex.  Civ.  App.  527,  28  S.  \V.  831. 

"Simpson   v.   Brotherton,  62  Tex. 
170:  Newton  v.  Newton,  77  Tex.  510,  . 
14  S.  VV.  157. 
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sole  and  exclusive  Ix^nefit  of  the  surviving  husband,  wife,  chil- 
dren, and  parents  of  the  person  whose  death  shall  have  been  30 
caus<Hl  ;'■  and  that  '^the  action  may  be  brought  by  all  of  the  pa^ 
ties  entitled  thereto,  or  bv  anv  one  or  more  of  them  for  the  beue- 
fit  of  all."'^®  Here  we  have  a  specific  statutory  authorization 
for  all  the  parties  entitled  to  a  recovery  in  such  case  to  join  in 
a  suit  for  sucli  recoverv,  and  the  same  authorization  of  anv  one 
of  the  particis  named  to  bring  the  suit  for  the  benefit  of  all 
Parents  are  inclu<led  among  those  authorized  to  sue.  Xo  dis- 
tinction is  made  in  favor  of  the  father  over  the  mother  in  the 
matter  of  bringing  suit,  but  either  may  sue.  Such  damages  are 
said  by  some  of  the  authorities  to  be  community  property,  and 
it  may  l>e  contended  that  the  act  only  meant  to  permit  the  wife 
to  sue  ill  such  cases,  according  to  the  rules  regulating  her  snit? 
generally,  and  not  to  confer  any  special  right  to  sue  in  these 
cases.  That  is  answered  by  saying  that  there  are  no  provision? 
for  the  wife's  suing  for  the  commimity  property,  either  alone  or 
jointly  with  her  husband.  To  say  that  this  was  the  meaning  of  the 
act  would  be  to  nullify  that  i>ortion  authorizing  the  wife  to  sue, 
for  to  require  her  husband  to  sue  for  her,  or  even  to  join  her  in 
sucli  case,  is  not  to  permit  her  to  sue  for  the  benefit  of  all.  This 
idea  is  further  refuted  by  the  express  terms  of  article  1199  of 
the  statute,  which  provides  that  the  "parties  entitled  thereto  niav 
bring  their  suit  for  such  damages."  Xow  it  has  been  held  that 
the  father  and  mother  may  join  in  an  action  of  this  sort,  for  the 
injuries  resulting  in  the  death  of  their  child  ;^®  thus  recogniz- 
ing that  the  statute  has  wrought  a  change  in  the  matter  of  l)a^ 
ties  ])laiiitiff  for  the  re<»overy  of  this  particular  community  prop- 
erty, if  such  be  conuiiuiiity  property ;  for  without  the  aid  of  this 
statute  the  wife  is  neither  a  n(»cessary  nor  a  proper  party  for 
such  recovery.  It  follows,  then,  that  the  evident  purpose  of  the 
legislature  was  to  cfnifer  upon  each  of  the  parties  named  a  right 
of  a(*tion,  provided  such  action  l)e  brought  for  all  those  who 
might,  under  the  statute,  be  entitled  to  a  recovery, — that  one 
suit  should  suttice  for  all.     It  must  be  admitted  that  there  are 

*Rov.  Stat.  arts.  3021.  3022. 
'•Houston   City  St  root   K.    Co.    v. 
Sriiuca,  80  Tex.  3.")0,  10  S.  \\  .  31. 
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expressions  in  the  statute  which  go  far  toward  indicating  that 
the  damages  to  the  extent  that  either  parent  may  lx»  injured 
vonld  be  separate  property.  Witness  the  provision  that  **the 
action  sliall  be  for  tlie  sole  and  exclusive  l)enetit  of  the  surviv- 
ing ..  .  wife,  .  .  .  and  ])arents;''  and  witness  fur- 
:her  the  pnbseciuent  provision  that  **the  jury  may  give  such  dam- 
iges  as  they  may  think  proportioned  to  the  injury  resulting  from 
inch  death;  and  the  amount  so  recov(*red  shall  be  divided  among 
he  persons  entitled  to  the  benefit  of  the  action,  or  such  of  them 
IS  shall  then  be  alive,  in  such  shares  as  the  jury  shall  find  by 
heir  verdict.''^®'  And  if  the  (juestion  were  an  open  one,  the 
vriter  would  incline  to  the  opinion  that  this  language,  coupled 
rith  The  authority  to  the  wife  to  sue  in  her  owti  name,  for  her 
»wn  benefit  as  well  as  for  the  benefit  of  the  others,  would  con- 
titute  the  recovery  her  separate  property.  A  recovery  for  the 
•omniunitv  is  never  denominated  '*for  the  benefit  of  the  wife." 
'f  it  be  for  the  community  why  should  the  wife  be  permitted  to 
ue  at  all  <  And  why  is  such  action  in  p^rt  for  her  "sole  and 
'xclusive  benefit,"  and  the  jury  required  to  separately  estimate 
md  award  her  damages  ?  But  this  is  a  digression.  Whether 
>r  not  the  effect  of  the  act  is  to  take  out  the  amount  of  such  dam- 
iges  as  the  wife  may  be  entitled  to  recover  for  the  death  of  her 
?hild,  from  the  community,  and  to  constitute  it  her  separate 
fund,  certain  it  is  that  it  has  authorized  her  to  prosecute  in  her 
)wn  name  such  actions,  and  recover  whatever  amount  she  mav 
jhow  herself  entitled  to,  "for  her  sole  and  exclusive  benefit," 
ivithout  joining  her  husband  with  her  in  the  suit  or  accounting 
for  his  nonjoinder,  provided  she  sues  also  for  the  benefit  of  all 
pntitled  to  a  recoverj-.*^ 

\  289.  —  For  Penalties  and  Forfeitures  under  the  Statute. 

Similar  to  the  foregoing  in  many  respects  are  those  actions 
luthorized  by  statute  for  the  recove»ry  of  penalties,  sometimes 
lenominated  *iiquidated  damages,"  and  the  like.  Notably 
hose  brought  under  the  act  regulating  the  sale  of  intoxicating 

•'Rev.  Stnt.  art.  3027. 
•MiHSOuri  P.  R.  Co.  v.  Henry,  .5 
'ex.  220.  12  S.  W.  828. 
W.  \\.— 21. 


323  MARRIED   WOMEN.  [chap.  !•, 

liquors,  requiring  dealers  to  enter  into  bond,  and  authorizing  a 
recovery  uj)on  such  bond  by  any  person  aggrieved  by  a  violatioa 
of  its  provisions.^ ^  Among  other  things,  the  article  in  questioa 
provides,  as  one  of  the  conditions  of  the  bond  required  of  the 
dealer,  that  he  will  not  sell  intoxicating  liquor  "to  any  persott 
under  the  age  of  twenty-one  years,  or  to  a  student  of  any  insti- 
tution of  learning,  or  to  any  habitual  drunkard,  or  to  any  per- 
son after  having  been  notified  in  writing  through  the  sheriff  or 
other  peace  officer,  by  the  wife,  mother,  daughter,  or  sister  of 
the  person,  not  to  sell  to  such  person;  and  that  he  or  they  will 
not  permit  any  person  under  the  age  of  twenty-one  years  to  en- 
ter and  remain  in  such  house  or  place  of  business ;"  and  further 
provides  that  said  "bond  may  be  sued  on  at  the  instance  of  any 
person  or  persons  aggrieved  by  the  violation  of  its  provisions, 
and  such  person  shall  be  entitled  to  recover  the  sum  of  $500  as 
liquidated  damages  for  each  infraction  of  the  conditions  of  siieli 
bond."  The  expression  "any  person  aggrieved''  has  been  held 
sufficiently  intelligent  not  to  render  the  act  uncertain,*^  and 
that  the  legislature  intended  only  by  the  use  of  such  words  to 
designate  the  persons  entitled  to  recover,  and  not  to  indicate  that 
such  persons  could  recover  only  in  the  event  they  proved  that 
they  were  actually  aggrieved  by  such  violation."*^  It  is  quite 
too  clear  for  argument  that  the  wife  and  mother  are  parties  in- 
t(^nded  to  l)e  protected  by  the  act,  and  who  may  be  "aggrieved*' 
by  a  violation  of  the  terms  of  such  bonds.  And  where  the  per- 
son aggrieved  may  l)e  a  married  woman,  by  the  very  letter  of 
the  statute,  as  well  as  its  spirit,  she  is  authorized  to  sue.  The 
case  of  Wartehky  v.  McGee,  10  Tex.  Civ.  App.  220,  30  S.  W. 
Hep.  69,  decides  that  a  wife  joined  by  her  husband  pro  forwA 
cannot  maintain  a  suit  to  recover  the  penalty  provided  for  a  vio- 
lation of  the  bond  Avith  respect  to  a  sale  of  liquor  to  her  minor 
child,  upon  the  ground  that  such  recovery  is  for  the  benefit  of 
the  community,  and  as  such  should  be  brought  by  the  husband 
alone.     The  court  is  probably  correct  in  its  conclusion  that  the 

«Tlev.  Stat.  art.  3.^80.  App.  400,  45  S.  W.  839;  Tiptcm   t. 

*^Peavy  v.  Goss,  00  Tex.  90,  37  S.  Thompson,  21  Tex.  Civ.  App.  143,  60 

W.  317.  S.  W.  641. 
"Quails  V.  Sayles,    18    Tex.    Civ. 
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damages  thus  recovered  are  community,  but  seems  to  have  paid 
no  heed  to  the  language  of  tlie  act  authorizing  suit  by  any  per- 
son aggrieved.     The  authorities  cited  in  that  opinion  were  not 
decided  under  the  article  in  question,  and  have  no  bearing  upon 
it    The  legislature,  if  we  are  at  all  concerned  with  its  motives 
for  enacting  such  a  law,  evidently  intended,  that  notwithstand- 
ing the  damages  when  recovered  might  become  a  part  and  par- 
cel of  the  community  if  recovered  by  one  of  the  spouses,  to  place 
it  within  the  power  of  each  and  every  person  aggrieved  by  a 
violation  of  the  t^rms  of  such  bonds,  to  sue  in  his  or  her  own 
name,  and  not  be  dependent  in  such  manner  upon  the  pleasure 
of  another  to  sue  for  him  or  her.     And  especially  with  reference 
to  married  women,  it  meant  to  provide  that  in  the  event  of  a  sale 
to  her  husband  after  the  notice  provided  for,  or,  in  the  event  he 
was  an  habitual  drunkard,  to  authorize  her  individually  as  the 
party  aggrieved  by  such  sale,  to  institute  suit  for  the  recovery 
of  the  statutory  penalty,  without  waiting  for  him  to  sue,  or  even 
asking  him  to  join  in  such  suit.     True  it  differs  from  the*  gen- 
eral rule  with  reference  to  suitvS  for  the  recovery  of  community 
property,  but  it  is  by  force  of  special  statutory  leave, — the  same 
authority  given  the  husband  to  control  the  community  generally. 
Her  sjKJcial  injury  in  such  case  is  ample  reason  why  the  legisla- 
ture should  make  her  such  a  concession.     Though  there  were  no 
reasons,  it  is  sufficient  that  such  permission  to  sue  is  given  her ; 
and  it  can  make  no  difference  whether  she  be  aggrieved  by  a 
sale  to  her  dnmkard  husband,  or  to  him  after  notice  not  to  sell, 
or  to  her  minor  child,  or  by  such  dealer's  permitting  her  minor 
child  to  eut-er  and  remain  in  his  house  or  place  of  business ;  for 
in  all  these  cases  she  is  the  recipient  of  a  statutory,  defined  in- 
jury, and  the  beneficiary  of  the  provision  authorizing  the  party 
aggrieved  to  sue.**     Especially  may  the  wife  sue  alone,  where 
the  salo  is  to  her  husband  under  such  circumstances  as  amount 
to  a  breach  of  the  bond,  for  we  have  seen*^  that  the  recoverv 
ivould  then  be  her  separate  property. 

*TPeavy  v.  Goss,  90  Tex.  90,  37  S.  App.  143,  50  S.  W.  641 :  Tarkin^ton 

rV.  317;  QuaUs  v.  Sayles.    18    Tex.  v.  Bniiiett    (Tex.  Civ.  App.)    61  S. 

:iv.  App.  400,  45  S.  W.  839 ;  Wri^rht  W.  274. 

'.  Tipton,  92  Tex.  168,  40  S.  W.  029;  ^Ante,  $  196. 
Ipton  V.  Thompson,  21    Tex.    Civ. 
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Orhor  acts  providing  fur  the  recovery  of  penalties  do  not  con- 
tain such  enabling  provisions.      The  act  authorizing  suit  against 
railroad  companies  for  a  penalty  for  refusing  to  redeem  their 
unused  tickets  when  presented  is  not  so  broad.     It  provides  tbat 
for  such  refusal  the  couipany  "shall  forfeit  to  the  holder  thereof 
a  sum  not  less  than  $100,  nor  more  than  $500,  recoverable  in 
any  court  of  eom[K*tent  jurisdiction."^®   Xo  special  authority  is 
given  the  li older  of  such  unused  ticket  or  part,  to  sue  for  the  pen- 
ahy.      The  act  simply  declares  a  liability,  in  a  fixed  amount,  in 
favor  of  tJK*  person  holding  such  ticket,  but  evidently  contem- 
plates that  such  recovery  must  be  had  in  the  same  manner  that 
property  of  a  like  character  is  ordinarily  recovered.     At  least 
it  does    not    provide   differently.     If  the  wife  be  the  person  in 
whose  favor  the  forfeit  is  made,  clearlv  the  same  would  be  com- 
niunity  property,  and  as  such  recoverable  only  by  the  husband, 
subj(*ct  only  to  the  exceptions  already  given,  and  not  necessary 
to  here  repeat. 

^  290.  Actions  Concerning  the  Homestead. 

The  wife's  homestead  rights,  whether  in  separate  or  commu- 
nity property,  are  peculiar  to  herself.  The  husband  may  freely 
dispose  of  his  separate  or  the  community  property,  not  home- 
stead, but  he  cannot  do  so  where  the  property  is  occupied  as  a 
home  for  the  family.  We  have  in  a  former  chapter  discussed 
the  nature  and  extent  of  her  rights  in  the  homestead.  It  would 
be  an  idle  provision  to  say  the  wife  should  not  lose  her  home- 
stead by  the  act  of  the  husband  without  her  consent,  and  then 
<lenv  her  the  ri«:ht  to  recover  it  bv  suit,  in  the  event  he  did  make 
an  attempt  to  so  dispose  of  it.  Her  rights  in  the  homestead  are 
akin  to  her  rights  in  her  separate  estate;  its  conveyance  is  gov- 
erned by  the  same  rules.  If  suit  for  its  recovery  be  necessary, 
and  the  husband  fails  or  refuses  to  bring  it,  no  good  reason  can 
he  given  why  the  wife  may  not  do  so.  The  case  of  Murphy  v. 
C  off  I'll,  o?)  Tex.  508,  apparently  denies  this  right;  but  it  proba- 
bly cannot  Ixi  considered  as  deciding  more  than  the  general  doc- 
trine that  the  wife  cannot  maintain  a  suit  for  the  recovery  of 
the  coiininiuity  property,  to  which  we  readily  assent.     But  it 

••Rev.  Stat.  art.  45(>0d. 
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d(»os  not  enter  into  a  consideration  of  any  of  the  well-recognized 
exceptions.  If  it  meant  to  hold  pointedly  that  the  wife  could 
not  under  any  circumstances  maintain  such  suit,  it  is  clearly 
wroii^,  botli  upon  principle  and  abundant  authority.  In  the 
case  of  Kelley  v.  Whiimove,  41  Tex.  647,  it  was  alleged  that  the 
husband  was  absent  from  the  state,  and  that  he  refused  to  join 
in  tlie  suit  of  the  wife  to  protect  the  homestead  against  a  threat- 
ened sale.  This  allegation  alone  would  not  authorize  the  wife  to 
maintain  a  suit  for  the  recovery  of  community  proi)erty  other 
than  homestead;  it  would  not  put  the  case  within  the  realm  of 
necessity,  if  that  be  required,  and  would  amount  to  no  more  than 
a  showing  that  the  husband  refused  to  join  in  the  suit.  It  shows 
no  desertion  nor  exceptional  reasons  why  the  wife  should  be  per- 
mitted to  prosecute  the  action,  further  than  that  the  husband 
refuses  to  sue.  This  it  is  thought  is  sufficient  where  the  wife 
has  a  separate  property  or  homestead  right  to  assert.*^  It  has 
l>een  held  that  the  wife  is  not  an  improper  party  to  an  action  to 
recover  damages  for  the  seizure  oi  pr()])orty  exempt  to  the  ''fam- 
ily," which  property  was  not  homestead.*®  Not  nearly  so  good 
reasons  exist  for  this  holding  as  if  the  ]>roperty  were  homestead. 
In  the  case  of  ordinary  exempt  pro])erty  the  husband  alone  can 
convey ;  the  wife's  assent  is  not  necessary  to  its  disposition.  She 
lias  no  rights  therein  which  her  husband  cannot  devest  her  of. 
In  Cunningham  v.  Coyh,  2  Tex.  App.  Civ.  Cas.  (Willson)  § 
422,  it  was  held  that  the  wife  was  a  proper  party  plaintiflF  with 
her  husband  in  a  suit  for  the  recovery  of  damages  for  the  wrong- 
ful seizure  of  cotton  standing  upon  the  homestead.  In  Paris  & 
G.  N.  R.  Co.  V.  Greiner,  84  Tex.  443,  19  S.  W.  564,  the  wife, 
joined  by  her  husband,  was  permitted  to  recover  the  community 
homestead.  In  Houston  cf  T.  (7.  R,  Co,  v.  Lackey,  12  Tex.  Civ. 
App.  220,  33  S.  W.  768,  the  wife,  being  abandoned  by  the  hus- 
band, prosecuted  a  suit  for  damages  to  the  community  home- 
stead in  her  own  name,  but  she  could  have  done  this  even  though 
the  property  was  not  homestead.  It  is  unnecessary  to  add  that 
the  husband  may,  of  course,  bring  and  prosecute  any  suit  involv- 
ing the  right  of  the  family  to  the  homestead  without  the  joinder 

^f>ee  Lyttle  v.    Harris,    2    Posey  «Craddock  v.    Goodwin,    54    Tex. 
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tliorized  to  bring  a  suit  for  it5  recovery.^®     The  wife  is  not  or- 
dinarily authorized  to  bring  such  suits.     It  has  been  perniitted 
in  those  cases  where  tliere  was  great  necessity  for  it,  as  where 
the  husband  had  abandoned  her.     Here  she  is  recognized  as  the 
head  of  the  family,  and  as  such  entitled  to  the  custody  and  con- 
trol of  the  property,  and  can  in  consequence  maintain  any  suit 
necessaiy  to  reduce  that  property  to  possession,  or  preserve  it;*' 
and  under  such  circumstances  while  the  husband  is  an  unneces- 
sary party,  yet  there  is  no  error  in  permitting  the  joinder  of  his 
name  with  her  as  a  plaintiflF,  since  ordinarily  no  injury  could  re- 
sult thereby  to   the    defendant.^^     But    ordinarily  the  wife  is 
neither  a  necessary  nor  a  proper  party  to  such  suit.^*     But  such 
joinder  is  not  reyersible  error  unless  special  injury  be  showu.*^ 
Mere  refusal  of  the  husband  to  bring  the  suit  will  not  autho^ 
ize  her  to  do  so,^^  nor  is  it  every  separation  of  the  parties  that 
will  confer  such  authority.     If  it  were  so  she  might  then,  at  will 
dej)rive  the  husband  of  his  statutory  right  of  control  of  the  com- 
munity property,  and  by  her  own  wrongful  conduct  obtain  an 
advantage  she  would  not  otherwise  have.     Since  damages  for  au 
injury  to  the  person  of  either  spouse  are  community  propertv, 
they  may  be  recovered  only  upon  a  suit  by  the  husband,^*  except  . 
where,  bv  reason  of  the  abandonment  of  the  wife  bv  the  husband, 
or  the  dissolution  of  the  marriage  by  his  death  or  a  divorce,  the 
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ife  is  permitted  to  maintain  the  suit.''  Being  authorized  to 
>nduet  the  litigation  of  the  community,  the  husband  has  au- 
lority  to  manage  it  as  he  pleases,  so  long  as  he  does  not  act  in 
ad  faith  towards  the  wife ;  he  may  thus  make  compromise,  re- 
oit  a  portion  of  a  recovery,^*  or  do  anything  else  in  connection 
rith  such  litigation  that  he  considers  to  the  best  interests  of  the 
wmmimity.  Upon  this  principle, — that  the  conduct  of  the  hus- 
band binds  the  community, — where  his  own  act,  culpability,  or 
negligence  has  occasioned  the  injury,  no  recovery  can  be  had. 
His  negligence  is  even  imputable  to  the  wife.^^  While  the 
wife  may  not  prosecute  a  suit  for  the  community,  yet  a  notice 
giren  by  her  to  a  telegraph  company  of  a  claim  for  damages  in 
favor  of  the  community  will  be  sufficient  to  support  a  suit  by 
the  husband  for  such  damages.'®  This  is  only  an  act  locking  to 
the  protection  of  the  community,  and  is  not  in  any  sense  a  suit. 
While  in  suits  by  or  against  the  husband  concerning  the  com- 
munity property  the  wife  is  not  in  the  strict  sense  a  party, 
yet  she  has  such  interest  in  the  results  as  will  preclude  her  from 
testifying  as  to  transactions  with  a  deceased  person,  where,  un- 
der the  statute,  her  husband  could  not  testify.'^ 

§288.  —  by  Parent  for  Injuries   Resulting  in  Death  of  Child; 
Statute. 

A  question  not  so  easy  of  solution  is  presented  in  the  cases 
of  actions  by  a  parent  for  damages  for  injuries  resulting  in  the 
death  of  her  child,  under  our  statute  authorizing  recovery  in 
oertain  cases.     It  is  provided  that  ^*the  action  shall  be  for  the 
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sole  and  exclusive  l>enefit  of  tlie  surviving  husband,  wife,  chil- 
dren, and  parents  of  tlie  person  whose  death  shall  have  been  so 
caused ;"  and  that  **the  action  may  be  brought  by  all  of  the  pa^ 
ties  entitled  thereto,  or  bv  anv  one  or  more  of  them  for  the  bene- 
fit  of  all/'^®     Here  we  have  a  specific  statutory  authorization 
for  all  the  parties  entitled  to  a  rec»overy  in  such  case   to  join  in 
a  suit  for  such  recover v,  and  the  same  authorization  of  anv  one 
of  the  parties  named  to  bring   the   suit   for  the  benefit  of  all. 
Parc»nts  are  included  among  those  authorized  to  sue.     Xo  dis- 
tinction is  made  in  favor  of  the  father  over  the  mother  in  the 
matter  of  bringing  suit,  but  either  may  sue.     Such  damages  are 
said  by  some  of  the  authorities  to  be  community  property,  and 
it  may  be  contended  that  the  act  only  meant  to  permit  the  wife 
to  sue  in  such  cases,  according  to  the  rules  r^ulating  her  suit? 
generally,  and  not  to  confer   any  special  right  to  sue  in  these 
cases.     That  is  answered  by  saying  that  there  are  no  provisions 
for  the  wife's  suing  for  the  community  property,  either  alone  or 
jointly  with  her  husband.  To  say  that  this  was  the  meaning  of  the 
act  would  be  to  nullify  that  i>ortion  authorizing  the  wife  to  sue, 
for  to  require  her  husband  to  sue  for  her,  or  even  to  join  her  in 
such  case,  is  not  to  permit  her  to  sue  for  the  benefit  of  all.     This 
idea  is  further  refuted  by  the  express  terms  of  article  1199  of 
the  statute,  which  provides  that  the  "parties  entitled  thereto  may 
bring  their  suit  for  such  damages."     Xow  it  has  been  held  that 
the  father  and  mother  may  join  in  an  action  of  this  sort,  for  the 
injuries  resulting  in  the  death  of  their  child;'®  thus  recogniz- 
ing that  the  statute  has  wrought  a  change  in  the  matter  of  pa^ 
ties  plaintiff  for  the  re<^overy  of  this  particular  community  prop- 
erty, if  such  be  community  proi)erty ;  for  without  the  aid  of  this 
statute  the  wife  is  neither  a  necessary  nor  a  proper  party  for 
such  recovery.     It  follows,  then,  that  the  evident  purpose  of  the 
legislature  was  to  confer  upon  each  of  the  parties  named  a  right 
of  action,  provided    such    action    be  brought  for  all  those  who 
might,  under  the  statute^  bo  entitled  to  a  recovery, — that  one 
suit  should  suffice  for  all.     It  must  l)e  admitted  that  there  are 
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expressions  in  the  statute  which  go  far  toward  indicating  that 
the  damages  to  the  extent  that  eitlior  parent  may  ho  injured 
would  be  separate  property.  Witness  the  provision  that  **the 
action  shall  be  for  the  sole  and  exclusive  benefit  of  the  surviv- 
ing .  .  .  wife,  .  .  .  and  parents;''  and  witness  fur- 
ther the  subsequent  provision  that  "^the  jury  may  give  such  dam- 
ages as  they  may  think  proportioned  to  the  injury  resulting  from 
such  death ;  and  the  amount  so  ret^overe<l  shall  be  divided  among 
the  persons  entitled  to  the  benefit  of  the  action,  or  such  of  them 
as  shall  then  be  alive,  in  such  shares  as  the  jury  shall  find  by 
their  verdict.'*^®'  And  if  the  question  were  an  open  one,  the 
writer  would  incline  to  the  opinion  that  this  language,  coupled 
with  the  authority  to  the  wife  to  sue  in  her  owti  name,  for  her 
own  l)enefit  as  well  as  for  the  benefit  of  the  others,  would  con- 
stitute the  recovery  her  separate  property.  A  recovery  for  the 
conimunitv  is  never  denominated  '*for  the  benefit  of  the  wife." 
If  it  be  for  the  community  why  should  the  wife  be  permitted  to 
sue  at  all  ?  And  why  is  such  action  in  part  for  her  ^*sole  and 
exclusive  benefit,"  and  the  jury  required  to  separately  estimate 
and  award  her  damages?  But  this  is  a  digression.  Whether 
or  not  the  effect  of  the  act  is  to  take  out  the  amount  of  such  dam- 
ages as  the  wife  may  be  entitled  to  recover  for  the  death  of  her 
child,  from  the  community,  and  to  constitute  it  her  separate 
fimd,  certain  it  is  that  it  has  authorized  her  to  prosecute  in  her 
own  name  such  actions,  and  recover  whatever  amount  she  mav 
show  herself  entitled  to,  "for  her  sole  and  exclusive  benefit,'' 
without  joining  her  husband  with  her  in  the  suit  or  accounting 
for  his  nonjoinder,  provided  she  sues  also  for  the  benefit  of  all 
entitled  to  a  recovery.*^ 

§  289.  —  For  Penalties  and  Forfeitures  under  the  Statute. 

Similar  to  the  foregoing  in  many  respects  are  those  actions 
authorized  by  statute  for  the  recovery  of  penalties,  sometimes 
denominated  '^liquidated  damages,"  and  the  like.  Xotably 
those  brought  under  the  act  regulating  the  sale  of  intoxicating 
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liquors,  requiring  dealers  to  enter  into  bond,  and  authorizing  a 
recovery  upon  such  bond  by  any  person  aggrieved  by  a  violation 
of  its  provisions.^ ^     Among  other  things,  the  article  in  question 
provides,  as  one  of  the  conditions  of  the  bond  required  of  the 
dealer,  that  he  will  not  sell  intoxicating  liquor  "to  any  person 
under  the  age  of  twenty-one  years,  or  to  a  student  of  any  insti- 
tution of  learning,  or  to  any  habitual  drunkard,  or  to  any  per- 
son after  having  been  notified  in  writing  through  the  sheriff  or 
other  peace  officer,  by  the  wife,  mother,  daughter,  or  sister  of 
the  person,  not  to  sell  to  such  person ;  and  that  he  or  they  will 
not  permit  any  person  under  the  age  of  twenty H>ne  years  to  en- 
ter and  remain  in  such  house  or  place  of  business ;"  and  further 
provides  that  said  "bond  may  be  sued  on  at  the  instance  of  any 
person  or  persons  aggrieved  by  the  violation  of  its  provisions, 
and  such  person  shall  be  entitled  to  recover  the  sum  of  $500  as 
liquidated  damages  for  each  infraction  of  the  conditions  of  such 
bond."     The  expression  "any  person  aggrieved''  has  been  helJ 
sufficiently  intelligent  not    to   render   the  act  uncertain,*-  and 
that  the  legislature  intended  only  by  the  use  of  such  words  to 
designate  the  persons  entitled  to  recover,  and  not  to  indicate  that 
such  persons  could  recover  only  in  the  event  they  proved  that 
they  were  actually  aggrieve<l  by  such  violation.**^     It  is  quite 
too  clear  for  argument  that  the  wife  and  mother  are  parties  in- 
tended to  be  protected  by  the  act,  and  who  may  be  "aggrieved" 
by  a  violation  of  the  terms  of  such  bonds.     And  where  the  per- 
son aggrieved  may  Ix^  a  married  woman,  by  the  very  letter  of 
the  statute,  as  well  as  its  spirit,  she  is  authorized  to  sue.     The 
case  of  Wartehky  v.  McGee,  10  Tex.  Civ.  App.  220,  30  S.  W. 
Rep.  60,  decides  that  a  wife  joined  by  her  husband  pro  fomA 
cannot  maintain  a  suit  to  recover  the  penalty  provided  for  a  vio- 
lation of  the  bond  Avith  respect  to  a  sale  of  liquor  to  her  minor 
child,  Tipon  the  ground  that  such  recovery  is  for  the  benefit  of 
the  community,  and  as  such  should  be  brought  by  the  husband 
alone.     The  court  is  probably  correct  in  its  conclusion  that  the 

«Kev.  Stat  art.  3380.  App.  400,  45  S.  W.  839;  Tipton  v. 

^^Toavy  v.  Goss,  90  Tex.  90,  37  S.  Thompson,  21  Tex.  Civ.  App.  1*3,  50 

W.  317.  S.  W.  641. 
"Quails  V.  Sayles,    18    Tex.    Civ. 
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damages  thus  recovered  are  community,  but  seems  to  have  paid 
no  heed  to  the  language  of  the  act  authorizing  suit  by  any  per- 
son aggrieved.     The  authorities  cit^d  in  that  opinion  were  not 
decided  under  the  article  in  question,  and  have  no  bearing  upon 
it     The  legislature,  if  we  are  at  all  concerned  with  its  motives 
for  enacting  such  a  law,  evidently  intended,  that  notwithstand- 
ing the  damages  when  recovered  might  become  a  part  and  par- 
eel  of  the  community  if  recovered  by  one  of  the  spouses,  to  place 
it  within  the  power  of  each  and  every  person  aggrieved  by  a 
violation  of  the  t^rms  of  such  bonds,  to  sue  in  his  or  her  own 
name,  and  not  be  dependent  in  such  manner  upon  the  pleasure 
of  another  to  sue  for  him  or  her.     And  especially  with  reference 
to  married  women,  it  meant  to  provide  that  in  the  event  of  a  sale 
to  her  husband  after  the  notice  provided  for,  or,  in  the  event  he 
TTas  an  habitual  drunkard,  to  authorize  her  individually  as  the 
party  aggrieved  by  such  sale,  to  institute  suit  for  the  recovery 
of  the  statutory  penalty,  without  waiting  for  him  to  sue,  or  even 
asking  him  to  join  in  such  suit.     True  it  differs  from  the  gen- 
eral rule  with  reference  to  suits  for  the  recovery  of  community 
property,  but  it  is  by  force  of  special  statutory  leave, — the  same 
authority  given  the  husband  to  control  the  community  generally. 
Her  sj>ecial  injury  in  such  case  is  ample  reason  why  the  legisla- 
tnre  should  make  her  such  a  concession.     Though  there  were  no 
i^asons,  it  is  sufficient  that  such  permission  to  sue  is  given  her ; 
and  it  can  make  no  difference  whether  she  be  aggrieved  by  a 
sale  to  her  drunkard  husband,  or  to  him  after  notice  not  to  sell, 
or  to  her  minor  child,  or  by  such  dealer's  permitting  her  minor 
child  to  enter  and  remain  in  his  house  or  place  of  business ;  for 
in  all  these  cases  she  is  the  recipient  of  a  statutory,  defined  in- 
jury, and  the  beneficiary  of  the  provision  authorizing  the  party 
aggrieved  to  sue.**     Especially  may  the  wife  sue  alone,  where, 
the  sale  is  to  her  husband  under  such  circumstances  as  amount 
to  a  breach  of  the  bond,  for  we  have  seen*^  that  the  recoverv 
would  then  be  her  separate  property. 

••Peavy  v.  Goss,  90  Tex.  90,  37  S.  App.  143,  50  S.  W.  641 ;  Tarkington 

W.  317;  Quails  v.  Sayles,    18    Tex.  v.  Bnineit   (Tex.  Civ.  App.)    51  S. 

Civ.  App.  400,  45  S.  W.  839 ;  Wrijrht  W.  274. 
r.  Tipton,  92  Tex.  168,  46  S.  W.  029;  *Un<e,  $  196. 

Tipton  V.  Thompson,  21    Tex.    Civ. 
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Other  acts  providing  for  the  recovery  of  penalties  do  not  con- 
tain such  enabling  provisions.  The  act  authorizing  suit  against 
railrond  companies  for  a  penalty  for  refusing  to  redeem  their 
unused  tickets  when  presented  is  not  so  broad.  It  provides  that 
for  such  refusal  the  company  "shall  forfeit  to  the  holder  thereof 
a  sum  not  less  than  $lf)0,  nor  more  than  $500,  recoverable  in 
any  court  of  competent  jurisdiction.''^®  Xo  special  authority  is 
given  the  liolder  of  such  unused  ticket  or  part,  to  sue  for  the  pen- 
ahy.  Tlie  act  simply  declares  a  liability,  in  a  fixed  amount,  in 
favor  of  the  perscm  holding  such  ticket,  but  evidently  contem- 
plates that  such  recoverv  must  be  had  in  the  same  manner  that 
property  of  a  like  character  is  ordinarily  recovered.  At  least 
it  does  not  provide  differently.  If  the  wife  be  the  i>erson  in 
whose  favor  the  forfeit  is  made,  clearlv  the  same  would  be  com- 
nnuiity  i)roperty,  and  as  such  recoverable  only  by  the  husband, 
subject  only  to  the  exceptions  already  given,  and  not  neci»ssary 
to  here  rei)eat. 

^  290.  Actions  Concerning  the  Homestead. 

The  wife's  homestead  rights,  whether  in  separate  or  commu- 
nity property,  are  peculiar  to  herself.  The  husband  may  freely 
dispose  of  his  separate  or  the  community  property,  not  home- 
stead, but  he  cannot  do  so  where  the  property  is  occupied  as  a 
home  for  the  family.  We  have  in  a  former  chapter  discussed 
the  nature  and  extent  of  her  rights  in  the  homestead.  It  would 
be  an  idle  provision  to  say  the  wife  should  not  lose  her  home- 
stead bv  the  act  of  the  husband  Avithout  her  consent,  and  then 
<ieny  her  the  right  to  recover  it  by  suit,  in  the  event  he  did  make 
an  attempt  to  so  dispose  of  it.  Her  rights  in  the  homestead  are 
akin  to  her  rights  in  her  separate  estate ;  its  conveyance  is  gov- 
erned bv  the  same  rules.  If  suit  for  its  recoverv  be  necessarv, 
and  the  husband  fails  or  refuses  to  bring  it,  no  good  reason  can 
be  gi\en  why  the  Avife  may  not  do  so.  The  case  of  Murphy  v. 
Coffrij,  33  Tex.  508,  apparently  denies  this  right;  but  it  proba- 
bly cannot  be  considered  as  deciding  more  than  the  general  doc- 
trine that  the  wife  cannot  maintain  a  suit  for  the  recoverv  of 
the  conniiuuity  property,  to  which  we  readily  assent.     But  it 

••Rev.  Stat.  art.  4o00d. 
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di»es  not  enter  into  a  consideration  of  any  of  the  well-recognized 
exceptions.  If  it  meant  to  hold  pointedly  that  the  wife  could 
not  under  any  circumstances  maintain  such  suit,  it  is  clearly 
wrong,  both  upon  principle  and  abundant  authority.  In  the 
case  of  Kelleij  v.  Whiimore,  41  Tex.  647,  it  was  alleged  that  the 
husband  was  absent  from  the  state,  and  that  he  refused  to  join 
in  tlie  suit  of  the  wife  to  protect  the  homestead  against  a  threat- 
ened sale.  This  allegation  alone  would  not  authorize  the  wife  to 
maintain  a  suit  for  the  recovery  of  community  pro^jerty  other 
than  homestead;  it  would  not  put  the  case  within  the  realm  of 
necessity,  if  that  be  required,  and  would  amount  to  no  more  than 
a  showing  that  the  husband  refused  to  join  in  the  suit.  It  shows 
no  desertion  nor  exceptional  reasons  why  the  wife  should  l>e  per- 
mitted to  prosecute  the  action,  further  than  that  the  husband 
refuses  to  sue.  This  it  is  thought  is  sufficient  Avhere  the  wife 
has  a  separate  property  or  homestead  right  to  assert.*^  It  has 
been  held  that  the  wife  is  not  an  improper  j)arty  to  an  action  to 
recover  damages  for  the  seizure  of  pr()j)orty  exempt  to  the  '*fam- 
ily/'  wliich  property  was  not  homestead.*®  Xot  nearly  so  good 
reasons  exist  for  this  hohling  as  if  the  property  were  homestead. 
In  the  case  of  ordinary  exempt  property  the  husband  alone  can 
convey ;  the  wife's  assent  is  not  necessary  to  its  disposition.  She 
has  no  rights  therein  which  her  husband  cannot  devest  her  of. 
In  Cunningham  v.  Coyle,  2  Tex.  App.  Civ.  Cas.  (Willson)  § 
422,  it  was  held  that  the  wife  Avas  a  proper  party  plaintiflF  with 
her  husband  in  a  suit  for  the  recovery  of  damages  for  the  wrong- 
ful seizure  of  cotton  standing  upon  the  homestead.  In  Pai'is  <& 
G.  N.  R.  Co.  V.  Greiner,  84  Tex.  443,  19  S.  W.  564,  the  wife, 
joined  by  her  husband,  was  permitted  to  recover  the  community 
homestead.  In  Houston  cf  T.  C.  B.  Co.  v.  Lackey,  12  Tex.  Civ. 
App.  229,  33  S.  W.  768,  the  wife,  being  abandoned  by  the  hus- 
band, prosecuted  a  suit  for  damages  to  the  community  home- 
stead in  her  own  name,  but  she  could  have  done  this  even  though 
the  property  was  not  homestead.  It  is  unnecessary  to  add  that 
the  husband  may,  of  course,  bring  and  prosecute  any  suit  involv- 
ing the  right  of  the  family  to  the  homestead  without  the  joinder 

''See  Lyttle  v.    Harris,    2    Posey  •Craddock  v.    Goodwin,    54    Tex. 
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of  the  wife  if  he  sees  fit.  While  she  is  necessarily  profited  by 
his  success  in  such  suit,  she  is  not,  nevertheless,  concluded  by 
his  failure.  The  reason  whv  she  is  bound  bv  the  result  of  his 
litigation  concerning  her  separate  property,  and  not  concerning 
the  homestead,  is,  that  in  the  former  instance  the  statute  con- 
stitutes him  her  agent  to  represent  her  in  such  suit-s,  while  it 
does  not  do  so  in  the  latter. 

Again,  in  most  cases  where  there  would  be  any  necessity  for 
the  w^ife's  prosecuting  the  action  alone,  it  would  arise  from  the 
conduct  of  the  husband  in  attempting  to  convey  or  charge  the 
homestead,  and  w^ould  in  consequence  be  such  fraud  in  law  as 
w'ould  of  itself  authorize  her  to  sue  alone,  and  to  further  make 
him  a  defendant  if  necessarv.'*® 

§  291.  Actions  for  Alienating  Husband's  Affections. 

An  unmarried  w^oman  may  maintain  an  action  for  damages 
against  a  man  for  a  breach  of  a  promise  to  marry  her,  upon  the 
theory  that  she  by  such  breach  has  been  injured  by  the  loss  of  the 
society  and  support  and  the  interest  in  his  property   which  the 
defendant  would  have  brought  to  her  upon  a  consummation  of 
their  agreement  to  marry.     By  much  stronger  reasons  can  the 
wife,  after  marriage,  maintain  an  action  against  one  for  dam- 
ages resulting  to  her  on  account  of  causing  an  alienation  of  her 
husband's  affections,  and  the  loss  of  his  society  and  support,  if 
she  be  not  incapacitated  by  her  coverture.^^     At  common  law,  on 
account  of  the  unshakable  fiction  of  marital  unity,  the  right  of  a 
married  woman  to  prosecute  an  action  for  personal  injuries  was 
denied.     Under  that  law  a  cause   of   action   for   such  injuries, 
whether  committed  before  or  after  her  marriage,  was  hers,  but 
on  accoimt  of  her  disabilitv  she  had  no  remedv,  unless  her  hus- 
band  joined  in  bringing  her  suit     The  right  of  action  was  hers, 
but,  owing  to  the   fiction   mentioned,   she   could   not   assert  it. 
While  marriage  was  an  absolute  gift  to  her  husband  of  her  goods 
and  chattels,  it  w^as  only  a  qualified  gift  of  her  choses  in  action, 
depending  upon  the  condition  that  he  reduce  them  to  possession 

^Compare  posty  §  295. 
"^See    Ex    parte    Warfiold     (Tex. 
Crim.  App.)  50  S.  W.  933. 
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iuring  coverture,  or  otherwise  upon  his  death  they  belonged  to 
lier.*^^  And  Mr.  Bishop  also  says  that  on  the  death  of  the  hus- 
band the  wife's  choses  in  action,  not  reduced  by  him  to  posses- 
sion, survive  to  her.  She  takes  them,  not  as  heir,  personal  rep- 
resentative, or  administratrix,  but  they  revert  to  her  in  her  own 
right  And  that  this  doctrine  applies  as  well  to  postnuptial  as 
to  antenuptial  choses  in  action.^^  So  that  at  common  law  a 
marrivd  woman  had  a  cause  of  action  against  a  person  who 
wrongfully  alienated  her  husband's  affections,  as  for  any  other 
tort,  but  by  reason  of  her  coverture  she  could  not  prosecute  such 
JiCtion  in  her  own  name.  But  if  the  husband  died,  or  there  was 
an  absolute  divorce,  she  might  then  maintain  the  suit  as  a  feine 
sole.  Such  was  the  rule  at  common  law.  With  us,  however,  we 
liave  seen  that  damages  recoverable  for  an  injury  inflicted  upon 
the  wife  are  community  property,  and  that  generally  the  hus- 
l^and,  being  entitled  to  the  control  of  that  estate,  is  the  only  pcr- 
H)n  authorized  to  maintain  a  suit  for  the  recovery  of  such  dam- 
ages. And  that  his  refusal  to  bring  such  suit  would  not  au- 
horize  the  wife  to  sue  in  her  owti  name.  That  there  had  to  l>e 
exceptional  reasons,  such  as  his  abandonment  and  prolonged  al)- 
•ence,  and  the  like,  to  authorize  her  to  sue.  If  such  damages  ho 
community  property,  the  husband's  attitude  is  such  that  he  can- 
lot  sue  for  them.  Again,  if  he  has  deserted  her  without  fault 
i|K>n  her  part  he  is  no  longer  entitled  to  the  exclusive  control 
>f  the  property  that  belongs  to  them  in  common,  but  her  rights, 
o  say  the  least,  are  the  equal  of  his ;  and  it  would  follow  that, 
bough  such  damages  are  community  property,  every  reason  ex- 
ists for  allowing  the  wife,  when  deserted  by  the  husband  without 
fault  upon  her  part,  through  the  wilful  interference  of  another, 
:o  maintain  an  action  for  her  damages  in  her  own  name  against 
inch  person  interfering.^^  The  reasons  for  requiring  the  hus- 
band's joinder  not  existing,  the  rule  itself  ceases.  But  it  is  by 
10  means  clear  that  damages  for  such  an  injury  would  be  com- 
nunity  property  at  all.  In  a  general  way  it  is  said  that  dam- 
iges  flowing  from  an  injury  to  the  wife's  person  or  reputation 
ire  community.     So  they  are;    but  where   those   damages  are 

"Brijnrht.  Hus.  &  Wife,  34,  3G.  «See  ante,  §  287. 
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produced  by  the  wrongful  act  of  the  husband  jointly  with  an- 
other, it  has  been  held  that  thev  were  not  community.^*  The 
wife  has  in  them  a  peculiar  right  as  distinguished  from  her  hus- 
band ;  indeed  he  has  no  rights  in  them  whatever ;  certainly  noue 
that  he  can  enforce,  for  he  cannot  profit  by  his  own  wrong. 
Such  damages,  then,  have  the  elements  of  separate  property,  and 
if  such,  the  wife  can  sue  for  them  alone.  If  under  a  strict  con- 
struction of  our  statutes  thev  are  community,  the  husband  is  in 
no  position  to  sue  for  them,  nor  justly  deny  his  wife  the  right  to 
do  so,  and  she  ought  not,  under  our  liberal  rules,  to  be  denied  a 
remedy  for  injuries  so  great  The  case  of  Foot  v.  Card,  58 
Conn.  1,  6  L.  R.  A.  829,  18  Atl.  1027,  broadly  holds  that  a  ma^ 
ried  woman,  independently  of  any  statute,  may  sue  for  the  alien- 
ation and  loss  of  her  husband's  conjugal  affections  and  society, 
in  her  own  name,  and  without  joining  her  husband  as  coplain- 
tiff ;  and  bases  the  decision  upon  the  ground  that  the  damages  be- 
long solely  to  the  wife.  But  the  weight  of  authority  is  against 
her  right,  except  in  those  states  where  there  are  enabling  statutes. 
With  us  it  is  not  thought  that  there  should  specially  be  an  ena- 
bling statute,  as  the  rules  of  the  common  law  have  not  been  in(•o^ 
porated  in  our  marital  system,  but  their  rigor  has  been  greatly 
relaxed,  and  they  are  in  many  instances  directly  antagonistic  to 
the  well-defined  rules  of  our  later  marital  jurisprudence.  In 
those  states  which  have  adopted  the  common-law  marital  sy»- 
tern  enabling  statutes  are  doubtless  necessary;  in  ours  the  spirit 
uf  our  system,  and  the  trend  of  our  decisions,  foster  the  most 
jealous  protection  of  the  rights  of  our  married  women,  and,  with 
few  exceptions,  present  to  them  an  open  court  for  the  redress  of 
anv  iniuries  thev  mav  receive. 

§  292.  When  Husband  is  Insane. 

To  avoid  a  por^sible  misapprehension  of  the  rule  where  the 
husband  is  insane,  it  is  projx^r  to  here  notice  the  provision  of 
the  statute  in  such  eases.  Upon  analogy  it  would  seem  that 
where  he  is  for  anv  reason  incapacitated  from  bringing  suit, — as 
by  his  desertion  of  tlie  wife,  or  imprisonment  in  a  penitentiary, 

**Xicker»on  v.  Xicker.son,  Go  Tex. 
281;  anX(^,  §   19C. 
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or  by  his  becoming  insane, — the  wife  can  maintain  suits  for  the 
couimimity  in  her  own  name.  But  while  it  is  true  in  the  two 
cases  first  stated,  it  is  not  in  the  last.  Had  the  statute  not  pro- 
vided differently  it  doubtless  would  have  been  the  rule.  But 
our  statute  makes  provision  for  the  appointment  of  a  guardian 
IK'iiding  the  husband's  insanity,  and  it  is  incumbent  upon  the 
guardian  to  prosecute  and  defend  suit^  for  his  ward.^^  An  insane 
person  is  not  civilly  dead.  The  husband  during  his  sanity,  and 
liis guardian  during  insanity,  is  entitled  to  the  control  of  not  only 
liis  separate  estate,  but  of  the  community  as  welL  In  cases  of 
abandonment  of  the  wife,  and  incarceration  in  the  peniten- 
tiar}',^®  the  law  has  made  no  provision  for  a  representative  of  the 
husband,  and  the  exigencies  of  the  situation  demand  that  some- 
one act,  and  none  are  by  law  or  nature  so  well  adapted  to  it  as 
tlie  wife.  It  would,  however,  be  no  part  of  the  duty  of  the 
guardian  of  an  insane  husband  to  maintain  suits  in  behalf  of 
the  wife's  separate  property.  In  this  respect  she  could  main- 
tain her  own  suits.  But  she  would  have  no  authority  to  rep- 
resent her  husband,  either  as  plaintiff  or  defendant,  neither  with 
respect  to  his  property  nor  the  community.^^  If  she  undertakes 
to  do  80,  her  acts  done  in  the  progress  of  the  suit  are  not  binding 
upon  his  estate.*®  The  wife  is  entitled  first  to  the  guardianship 
of  her  insane  husband,  and  as  guardian  may  maintain  any  suit 
necessary  for  the  preservation  of  the  community  or  his  separate 
estate.  If  the  wife  becomes  insane,  no  appointment  as  guar- 
dian is  necessary  to  enable  the  husband  to  sue  for  her.  He  has 
this  authority  without. 

Ifor  is  the  wife  authorized  to  sue  for  the  community  because 
of  her  husband's  nonage.  He  must  do  so  himself,  either  through 
his  guardian  or  next  friend.** 

§  293.  Wife  as  a  Defendant. 
Wherever  the  wife  may  incur  a  liability,  she  may,  of  course, 

•TexaR  &  p.  R.  Ck>.  v.  Bailey,  83  *^Cason  v.  Laney  (Tex.  Civ.  App.) 

Tex.  19.  18  S.  W.  481.  27  S.  \V.  420. 

"Davis  V.  Laning,  85  Tex.  30,  19  =*Texart  &  P.  R.  Co.  v.  Alexander. 
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be  sufnl  npm  her  refusal  to  respond   thereto.     We   have 
that  she  iiiav  do  this  in  numennis  wavs,  bv  her  contracts  as  well 
as  by  her  tf»rts-     Her  marriage  does  not  absolve  her  from  liabil- 
ity u|>«»n  pre-existing  demands,   nor  does   it  preclude  her  being 
calltHl  ui*<»n  thn>ugh  the  courts  to  satisfy  those  demands,  or  tny 
<»thers  arising  sulnsequent  to  her  marriage.     As  was  said  of  h» 
in  her  capacity  of  plaintiff,  here,  too,  she  must  appear  individ- 
ually ;  that  is,  as  any  other  individual.     Her  husband^s  appea^    | 
ing  and  defending  is  n«>t  her  defending.     She  must  be  distinctlj   j 
called  to  answer   if  her  rights   are  to  be  determined.     Bj  her    I 
rights,  as  here  used,  are  meant  those  which  her  husband  cannot    1 
freely  deny  her,  such  as  her  interest  in  the  homestead,  her  sept- 
rate  property,  and  the  like.     Where  she  is  a  proper  party  de- 
fendant to  an  action,  she  is  brought  in  by  a  personal  citation  as 
though  she  were  sole.     Service  upon  her  husband  of  citation  ifr    . 
sued  to  her  is  not  binding  U[x>n  her.®*     It  must  be  delivered  to 
her  in  j>ers«:>n.  or  served  in  s<»me  other  way  recognized  by  law,  as 
by  pul^lioation  in  a  proper  case.     It  has  been  held  that  a  citation 
by  publicarimu  and  a  default  judgment  based  thereon,  to  a  nla^ 
ritnl  woman,  oitiusr  her  in  her  maiden  name,  would  not  be  bind- 
ing  uj>«»n  lier.*^      She  may  apj>ear  without  ser\'ice  of  citation,  bt 
intervention,  or  in  any  of  the  ways  permitted  to  other  litigants.*' 
But  her  husband  cannot  do  these  things  for  her,  imless  he  is  au- 
tliorizod  either  by  hiw  or  by  her  in  i>erson.     She  may  be  sued  in 
the  onuitv  where  her  husband  has  his  domicil,**  for  he  is  a  neces- 
>arv  party  defenihuit  with  her.      She  may   make   all   c<>ntracts 
and  agrei^ments  nt'ivssary  in  the  prosecution  of  her  defense;  for 
rlie  right  to  defend  carries  with  it  the  right  to  do  those  things 
necessary  to  a  proper  defense.^* 

.^  294.  When  She  may  be  Sued. 

"The  husband  and  wife  shall  l)e  jointly  sued  for  all  debts  con- 
trartril  hy  the  wife,  for  necessaries   furnished    herself  or  chil- 

•Shelby  V.  Perrin,  18  Tex.  .>!.>.  «Rev.  Stat.  art.  IIM.  §  1. 

•Freeman    v.    Hawkins.    77    Tex.  **Bla.2jre  v.  Shaw  (Tex.  Civ.  App.) 

4!>«.  14  S.  \V.  :3tU.  41  S.  W.  7o«:  Cordray  v.  Galveston 

'^Wanl  V.  We-t   i  Tenn.  Ch.  App.)  (Tex.  Civ.  App.)   2C  S.  \V.  245. 
3.3  S.  \V.  5t)3 
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n,  and  for  all  expenses  whieh  may  have  been  incurred  by  the 
ie  for  the  benefit  of  her  separate  property."*^  And  they 
91  likewise  be  jointly  sued  "for  all  separate  debts  and  de- 
Jids  against  the  wife ;  but  in  such  case  no  personal  judgment 
til  be  rendered  against  the  husband.''®*  The  husband  is  re- 
ired  to  be  jointly  su(h1  with  her,  supposing  that  by  reason  of 
•  disabilities  she  may  need  the  counsel  in  her  defense,  and  the 
portunity  is  thus  afforded  her.  But  he  cannot  be  compelled 
give  her  this  counsel,  and  she  may  not,  except  at  her  peril, 
ist  her  cause  in  his  hands.  She  would  not  be  protected  should 
neglect  it.  He  must  be  so  sued,  whether  he  is  liable  to  a  per- 
lal  judgment  or  not.  The  validity  of  the  proceeding  against 
}  wife  is  not  dependent  upon  his  appearing  and  defending,  for 
is  beyond  the  power  of  the  plaintiff  to  c<)mp(»l  this,  and  it  is 
Id  in  a  Tennessee  case,®^  that  it  is  not  necessary  that  the  hus- 
nd  should  have  lx*en  served  with  citation  before  proceeding 
judgment  against  the  wife.  But  if  this  he  the  law  she  is  de- 
ed the  very  protection  which  the  statutes  seek  to  afford  her; 
8.,  that  her  husband  should  l)e  actually  brought  within  the  ju- 
idiction  of  the  court  along  with  her  that  she  may  have  the  ben- 
it  of  his  counsel.****  It  is  only  where  it  is  sought  to  charge  the 
ife  personally,  or  to  affect  her  individual  right  in  some  way, 
It  she  is  a  net-essary,  or  even  proper,  party.  To  illustrate : 
e  husband  an<l  wife  shall  l>e  jointly  sued  for  necessaries  con- 
acted  for  bv  the  wife  for  herself  and  children.  Both  are  lia- 
B.  She  cannot  1m*  sued,  however,  except  with  the  husband, 
rile  he  may  be  sued  and  his  liability  est4il)lished  without  join- 
gher  in  the  suit.  She  is  neither  a  necessary  nor  proper  party 
lere  it  is  not  sought  to  charge  her  nor  her  property,®®  but  neces- 
pily  is,  where  either  of  th(»se  ends  is  sought  to  be  attained.*^® 
is  proper,  then,  to  make  her  a  ])arty  with  her  husband  in  a  suit 
on  notes  signed  by  both  her  and  her  husband,  where  it  is 
ight  to  foreclose  a  vendor's  lien  upon  the  land  for  which  the 
tes  were  given,  for  a  foreclosure  is  to  be  had  against  her  as 

Rev.  Stat.  art.  1201.  •'See  post,  §  296. 

Ibid.  art.  1202.  •VVallinp  v.  Hannig.  73  Tex.  580. 

Carter    v.    Kaiser      (Tenn.  Ch.       11  S.  W.  547. 

».)  48  S.  W.  2().>.             •  ^Milburn  v.  Walker,  11  Tex.  329. 
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well  as  against  her  husbainl,  aii«J  to  this  extent  she  is  affected  in- 
di\^duallv.'*  So.  in  a  suit  against  the  husband  iipc»n  his  notes 
for  land,  where  the  deed  **{  cc»nvevanee  was  made  to  the  wife,  if 
a  tV.n-i^-l«  r^ure  is  sought.  >he  must  be  a  party ;  while  she  is  not  lia- 
ble, except  that  a  f«irei:l«»<ure  may  be  had  against  her,  for  thi* 
puqH>-ie  ?he  should  be  before  the  court.  It  determines  her  indi- 
vidual eipiity  in  the  pn»perty  to  pay  the  unpaid  purchase  money 
and  avoid  a  foreel«.*sure.'- 


^  295.  —  Concerning  the  Homestead. 

In  all  actions  in  any  way  affecting  the  wife's  homestead  in- 
terest, in  order  to  bind  her  she  must  be  made  a  party  defendant. 
She  has  rights  in  the  h«-»mestead  that  no  other  person  can  assert 
for  her.  and  up>n  which,  when  calle<l  in  question,  she  is  entitled 
to  a  hearing:.  In  all  actions,  whether  of  forecb.>sure  or  otlie> 
wise,  affei-ting  the  honu-stead,  if  it  be  desired  to  c«:»nclu<le  tbe 
wife  by  the  judgment  she  sh'Hild  be  made  a  party  defendant;'* 
that  i<  to  sav.  if  there  can  rM»ssiblv  lie  anv  defense  srrtvwiiiir  '^it 
of  her  homestead  riijht?  which  she  may  urge,  that  would  in  an^ 
way  defeat  the  action.  <he  must  be  made  a  party.**  It  is  not 
thought  that  she  should  l>e  a  party  to  everv  suit  c«>ncemini:  pn»|> 
erty  which  she  may  at  the  time  occupy  as  homestead,  imless  lur 
plea  of  honu*stead  o>uld  in  s«Miie  way  defeat  the  action."*  Thus 
it  is  held  to  l>e  unnecessary  to  make  her  a  party  to  a  suit  to  fore- 
eb>si*  a  tax  lien.'*  It  cannot  be  perceived  how  it  could  be  re- 
quired  that  she  W  sued  with  her  husband  to  foreclose  a  vendors 
lien  which  existed  uy^m  the  pr«>perty  prior  to  her  homestead 
rights :  or  lx»  made  a  ])arty  to  a  suit  in  trespass  to  try  title, 
where  the  plaintiff's  title  antedates  the  use  of  the  property  for 
houic^tead  pur]K»ses ;  exivpt  where  there  may  be  a  question  of 
the  validity  of  the  lien  in  the  former  ease,  and  of  the  existence 

^■Linn  v.  Willi-.   1    r<>sey   I'nrep.  ^Merjjens  r.  Schiele.  61  Tex.  255. 

Ca^s.   iTt'x.»    l.V>.  ^t  entral  Coal  A  Coke  Co.  V.  Httiry 

"H;ariuT     V.     But.  her.     1      lV><ey  I  Tex.  Civ.  App.)   47  S.  W.  281. 
Unrop.  ra<.   •  Tex.  •    4'Mk  •"•Bean   v.    Galveston     (Tejt.    Civ. 

•4  ;un|.l»*ll  V.  Klliott.  .>2  Tex.  l."»l :  App. .   43  S.  \V.  1036;  San  Antonio 

T!i«»mp-«m    v.    .lom<.    »;o     iVx.    94:  v.  Berrj.  92  Tex.  319,  48  S.  W.  496; 

Mexiii  V.  I>>\vi-s,  3  Tt'x.  Civ.  App.  113,  CoIlin<    v.    Ferjrnwn.    22    Tex,   Civ* 

21  S.  \V.  loio.  App.  5oi  56  S.  W.  225. 
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I  the  facte  in  the  latter.     The  husband   alone  can  convey  the 
omestead  to  adjust  prior  equities,  and  why  is  not  a  suit  against 
lim  for  the  same  purpose  as  binding  i     This  is  doubtless  true, 
theoretically,  but  as  matter  of  practice,  it  is  preferable  both  to 
the  plaintiff  and  the  wife  herself  that  she  be  joined.     For  what- 
ever may  be  the  disposition  of  the  matters  in  an  action  against 
the  hu4>and  only,  the  wife  may  at  any  time  litigate  her  rights 
bv  again  inquiring  into  the  facts.     In  other  words,  if  a  given 
.stato  of  facts  l>e  conceded  to  1x5  binding  upon  the  husband,  and 
to  dotcrinine  his  homestead  rights,  it  is  not  for  that  reason  bind- 
ing upc>n  the  wife,  for  as  against  her  the  facts  have  not  been  es- 
tablished.    The  husband  and  wife  are  not  in  law  nor  in  fact  one 
^person,  and  if  authority  be  sought  to  oust  her  by  writ  of  posses- 
sion from  property  which    is  in   her  possession,    such   process 
must  be  directly  sought  in  the  usual  way,  that  is,  by  a  proceed- 
ing against  her  individually. 

§2M.  Husband  a  Necessary  Defendant  with  Her. 

In  all  suits  against  the  wife,  the  law  requires  that  the  husband 
lesned  with  her:  whether  in  an  action  where  he  is  individuallv 
liable  or  not.  This  rests  upon  the  same  reasons  that  require  him 
to  join  in  her  conveyances.  The  law  presumes  that  the  hus- 
band's advice  and  assistance  in  the  preparation  and  prosecution 
of  her  defense  will  be  helpful  to  her,  and  to  that  end  requin^s 
that  he  have  notice  of  all  demands  against  her.  It  is  not  for  the 
pur])ose  of  obtaining  relief  against  him  individually,  for  this  i> 
not  permitted  in  demands  against  the  wife,  but  as  a  mean< 
of  protection  to  the  wife,  and  to  the  community  estate  of 
^hich  he  is  custodian,  and  out  of  which  any  judgment 
a;?ainst  the  wife  is  liable  to  be  collected."^  Where  suit  has  been 
instituted  against  a  woman  while  sole,  and  pending  such  suit 
she  marries,  upon  suggestirm  of  such  fact  being  "entered  on  the 
record,  in  open  court,  or  ui)on  a  })etition  representing  that  fact 
being  filed  with  the  clerk,  it  shall  l>e  his  duty  to  issue  a  scire 
facias  to  the  husband  of  such  defendant,  and  upon  the  return 

"S<^  Kev.  Stat.  arts.   1201.  1202:       Steinback  v.  Woill,  1  Tex.  App.  Civ. 
[Tarot Tiers  v.  McXose,  43  Tex.  221:       Can.   (White  &  \V.)   §  035. 
Favlor    v.    Murphy,    50    Tex.    291; 
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thereof  executed  the  husband  shall  be  made  a  party  to  such  suit, 
and  it  shall  proceed  as  if  such  husband  and  wife  had  originally 
been  defendants  in  such  suit/'"*  The  husband  should  not  only 
V»e  sued  along  with  his  wife,  but  he  should  remain  a  party  with  ' 
her  to  the  end  of  the  suit.  The  plaintiff  cannot  dismiss  as  to  j 
liim  and  proceed  against  the  wife,  for  then  the  husband  is 
no  longer  sued  with  her.'***  It  is  not  the  privil^e  of  the 
plaintiff,  but  the  right  of  the  wife,  that  he  should  be  sued  with 
her. 

In  those  cases  where  the  wife  has  been  abandoned  bv  the  hiis- 
band,  and  he  is  beyond  the  jurisdiction  of  the  courts  and  where 
she  has  in  consequence  contracted  debts  for  which  she  is  liable 
personally,  it  would  be  a  great  miscarriage  of  justice  to  deny 
that  she  c^mld  be  sued  alone.  If  the  husband  has  property 
within  the  jurisdiction  of  the  court,  he  may,  of  course,  be  sued 
l)v  seizure  of  such  property,  but  otherwise  he  could  not  be  sued: 
and  if  in  all  cases,  without  exception,  he  must  be  a  party  defend- 
ant with  her,  then  it  would  result  in  manv  instances  that  she 
could  not  be  sued  at  all,  and  would  present  the  anomaly  of  her 
hiMng  able  to  make  a  valid  contract,  but  one  that  could  not  be  en- 
forced against  her.  Again,  if  in  such  case  the  wife's  debt  he 
one  for  which  the  husband  is  not  personally  liable,  as  her  ante- 
nuptial debt,  then  it  would  folhnv  that  the  wife  could  not  be  sued 
upon  her  debt  though  never  so  just,  merely  because  the  court 
could  obtain  no  jurisdiction  «>ver  the  pei"son  of  the  husband.  This 
would  be  an  injustice  to  the  wife  as  well  as  to  her  cre<litors.  The 
same  reasons  that  exist  for  permitting  her  to  contract  under 
such  circumstances  exist  for  permitting  a  suit  to  be  maintained 
against  her  alone  upon  such  contracts,  or  any  others  that  are 
properly  enforceable  against  her.  Xo  c<mrt  will  require  an  iiii- 
possibility,  and  where  the  husband  cannot  for  any  reason  be  sued 
with  the  wife  she  may  be  sued  alone.  The  line  of  decisions  pe^ 
mitting  the  wife  under  such  circumstances  to  control,  and  con- 
tract with  reference  to,  and  even  crmvey,  the  community  prop- 
erty, sup|>orts  the  views  here  expressed.®^     Xeither  would  the 


•-Rov.   Stat.  art.   1213.  3  Tex.  Civ.  .A pp.  146,  22  S.  W.  106. 

'^raylor  v.  r,onnett.  38  Tex.   'r2}.  See    also    Ferniier    v.    Brannon,   21 

^"('ullrrs  V.  .Jaimw.  or,  Tox.  4U4.  1  Tex.  Civ.  App.  54.3,  53  S.  W,  699; 

S.  \V.  314;  Woudsuii  v.  Massenberg,  atite,  §§  31,  105,  67. 
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purposes  of  the  statute  be  subserved  by  a  suit  against  the  hus- 
band supported  by  a  citation  by  publication,  if  the  suit  against 
him  be  a  merely  formal  one  and  not  intended  to  affect  his  rights, 
for  the  statute  is  evidently  intended  to  apply  only  in  cases  where 
the  husband  is  actually  fulfilling  the  duties  of  a  husband  as  the 
head  of  the  family,  and  thus  entitled  to  notice  of  suits  against  his 
wife.  If  he  has  deserted  her,  or  is  incarcerated  in  a  peniten- 
tiary, or  insane,  then  she  may  not  only  make  contracts,  but  may 
be  sued  as  a  feme  sole.  With  these  exceptions,  if  we  are  cor- 
rect in  our  reasoning,  the  husband  should  always  be  sued  with 
the  wife,  to  the  end  that  she  may  have  his  counsel,  and  that  her 
rights  will  be  protected  by  the  person  to  whom  the  law  intrusts 
those  rights  generally.  If  the  husband  and  wife  reside  in  dif- 
ferent jurisdictions  within  the  state,  suit  may  be  brought  in  the 
county  where  either  of  them  resides,  where  both  are  proper  par- 
ties."*^ 

Another  instance  may  arise,  where  in  the  nature  of  things  the 
husband  cannot  be  a  defendant  with  his  wife ;  it  is  in  those  cases 
where  he  may  sue  her,  if  such  be  })ermitted  under  our  system. 
We  have  seen  that  the  wife  may  sue  the  husband,®^  thus  recog- 
nizing their  separate  identity  as  proper  juristic  persons,  and  we 
have  seen  further  that  marriage  in  no  way  discharges  antenup- 
tial mutual  liabilities  between  the  spouses  f^  and  that  within 
certain  bounds  husband  and  wife  may  contract  with  each  other, 
and  it  would  seem  to  follow  that  there  might  arise  a  case  where 
the  husband  would  be  permitted  to  sue  his  wife. 

J  297.  She  is  Not  a  Necessary  Defendant,  When. 

From  what  has  already  been  said,  it  will  be  seen  that  where 
the  wife  can  have  no  interest  in  the  litigation,  as  in  an  action 
against  the  husband  upon  an  individual  demand,  or  concerning 
his  separate  property,  she  need  not  be  sued.  So  in  reference  to 
the  couMnunity  estate  of  herself  and  husband,  unless  she  is  as- 
serting some  right  beyond  the  ordinary  community  interest,  she 
aeed  not  be  a  party.  The  husband  alone  controls  that,  and  an 
iction  against  him  individually  concerning  it  will  determine  the 

"Femiier  v.  Brannan,  21  Tex.  Civ.  »=An(e,  §  283. 

.pp.  543,  53  S.  VV.  699.  ^Ante,  §  49. 
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wife's  rights  therein.  If  her  name  appears  upon  tlie  contract 
with  her  husbancrs,  yet,  it  not  furtlier  being  nia(U*  to  appear  that 
the  contract  was  such  as  she  might  lawfully  make,  she  is  not  t 
necessary  party  defendant  to  a  suit  thereupon.*** 

"Burke  v.  Purifoy,  21  Tex.    Civ. 
App.  202,  50  S.  W.  1089. 


CHAPTER  XX. 

PLEADINGS. 

1 2D8.  Wife    must    Allege    Grounds  §  300.  FacU  Showing  Her  Liability 
Entitling  Her  to  Sue.  must  be  Pleaded. 

I  299.  Actions  by  Husband  in  Behalf  §  301.  Coverture  as  a  Defense, 
of  Wife. 

§  298.  Wife  must  Allege  Orounds  Entitling  Her  to  Sue. 

The  nile  being  that  the  husband  must  appear  as  plaintiflF  in 
tlip  wife's  suits,  whenever  she  undertakes  to  prosecute  in  her 
om\  name  she  must  by  her  pleadings  bring  herself  within  one  of 
the  recognized  exceptions,  authorizing  her  to  so  prosecute,  as  if 
it  be  an  action  to  recover  her  separate  property,  that  her  hus- 
band fails  or  refuses  to  sue  for  her  or  to  join  with  her  in  her 
snit.^  And  the  fact  that  a  divorce  suit  is  pending  between  her 
and  her  husband  cannot  make  anv  difference.^  It  is  not  a  fatal 
<>rror  to  the  maintenance  of  her  suit  that  such  allegations  are  not 
cmtained  in  her  original  pleadings ;  they  may  be  supplied  by 
amendment;^  and  the  pleadings  showing  her  to  be  the  real  party 
plaintiff,  her  further  allegation  that  she  is  doing  business  in  a 
certain  trade  name  may  be  stricken  out  as  surplusage.*  Xot 
only  must  the  facts  authorizing  suit  by  her  alone  be  alleged,  but 
the  petition  must  allege  facts  which  show  the  action  to  be  one 
which  the  wife  may  maintain.  As  if  it  be  for  the  recovery  of 
her  separate  property,  she  must  allege  facts  from  which  it  will 
appear  that  the  property  sought  to  be  recovered  is  her  sep- 

^Mclntire  r.  Chappell,  2  Tex.  378.  *Houston  &    T.  C.    R.    Co.  v.  Red 

"Mitchell  V.  Wright.  4  Tex.  283.  Cross  Stoik  Farm.  22  Tex.  Civ.  App. 

•Jacobs  V.  Cunningham,    32    Tex.      114,  53  S.  W.  834. 

::4. 
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arate  properiv.  But  rhir  d«jea  not  re«|inre  ber  to  plead  the 
facte  constitutiiur  the  evidence  of  her  ownership.^  It  U  not 
sufficient  to  allege  in  a  general  way  that  she  had  purchased  the 
jiroperty  sued  fi>r,  and  was  the  legal  and  equitable  owner  of  the 
«ame,  as  these  allegations  are  mere  c^jnclusiuns,  and  might  indi-  : 
'•ate  that  the  prr»perty  wai^  prt-suniptively  community.*  An  al- 
N'gation  tliai  the  land  was  her  separate  property,  baring  been 
j»ai»i  for  with  her  ni«»ney.  and  that  her  husband  had  no  interest 
rherein,  sufficiently  shows  that  the  property  sued  for  is  separate, 
:n  an  action  by  a  married  wnman  to  enjoin  the  sale  of  land  un- 
'!er  an  executi«'n  against  her  husband.'  And  in  this  particular 
character  of  acTiMii.  the  iK*titi«>n  must  further  show  that  her  title 
i-  really  jeopardized  by  the  threatened  sale:  that  if  the  sale  were 
ciin^ummated  an  inniK*ent  purchaser  might  acquire  a  valid  title 
to  her  pr«»|»erty  by  reason  of  the  title  standing  in  the  community, 
♦•Ise  she  has  shown  no  cause  for  the  interposition  of  a  court  of  1 
iquity/  If  abandonment  be  relied  upon  as  a  ground  for  main- 
taining her  suit,  she  mu>t  sj>ecitically  allege  the  facts  of  the 
abandonment  to  >how  her  right.®  It  has  been  held  sufficient  to 
allcire  "that  plaintiff  had  never  been  divorced  from  her  said  hus- 
band, but  frf»m  whom  she  has  lieen  living  separate  and  apart  for 
a  long  time,  to  Avir.  more  than  two  years  before  this  suit  was 
brought ;  and  that  about  two  years  ago  the  said  .  ,  .  [hus- 
band J  abandoiu-d  ]ilaintiff,  and  had  lived  away  irom  her  ever 
<in(.M\  'diul  is  nor  uoav  a  n»sident  of"  the  count v  where  suit  i» 
brou*rht:*'-  or,  that  she  an<l  her  husband  had  not  lived  together 
for  live  years,  an<l  that  he  had  abandoned  her,  and  that  he  «^ 
fused  to  join  her  in  the  suit.^*  The  allegation,  to  support  prop- 
er i)n.M»f.  should  slu»w  something  more  than  a  temporary  ab- 
sence, for  this  will  not  authorize  her  suit.  It  must,  as  has  been 
seen,  be  such  absence  ar  abandonment  as  amoimts  to  desertion. 

-Kain-  v.  Uerrin^r.  (>S  Tox.  473.  5  *KoHenhaiini  v.  Harloe.  I  Tex.  Appu 

S.  W.  3<il».  Civ.  (as.   (White  k  \V.)   |  S49. 

•Scliwiilst    V.    Xeely      i  Tex.  Civ.  '"San  Antonio  &   A.  P.  R.  Co.  t. 

App.)  .>0S.  \V.  r;os.  (iilliiin    (Tex.  Civ.  App.)   30  S.  W. 

'CdU'U     V.     Memzcr     (Tex.  Civ.      C!)7.  S.  C.  31  S.  W.  356. 
A[.p. )  .}-)  S.  W.  200.  "Houston  &  T.  C.  R.  Co.  v.  I^key. 

•Purintriii   v.  Davis,   Wii  Tex.  4.J.3,       12  Tex.  Civ.  App.  229,  33  S.  W.  7«. 
J  S.  W.  :}4;j. 
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anything  short  of  this  will  warrant  her  suit,  it  would  only  be 
a  case  where  the  husband's  unusually  prolonged  absence  ren- 
*ted  it  necessary  that  the  wife  should  resort  to  the  community 
roperty  for  a  support;  in  a  case  like  this  it  can  hardly  be  doubt- 
1  that  she  may  sue.  The  community  property  is  mentioned  in 
lis  connection,  for  there  can  be  no  question  if  the  property  were 
ere  individually ;  the  mere  failure  of  the  husband  would  author- 
re  her  suit  If  the  suit  be  such  as  the  husband  alone  is  ordina- 
ily  authorized  to  bring, — say  for  the  benefit  of  the  community, 
-and  there  exist  facts  which  in  any  way  incapacitatti  him  and 
ender  her  capable  of  suing,  these  facts  should,  of  course,  be  al- 
Bged  by  her.  Thus;  that  the  action  is  to  recover  for  a  tort  in- 
licted  by  another,  in  which  wrong  the  husband  participated ;  or 
iiat  a  recovery  of  property  is  sought  where  the  husband  has  dis- 
K»ed  of  the  same  for  the  purpose  of  defrauding  the  wife;  or 
hat  the  action  is  against  the  husband.  Should  the  wife  in  her 
)etition  fail  to  make  such  proper  allegations,  showing  her  au- 
hority  to  sue  alone,  it  would  be  improper  to  direct  a  verdict  for 
he  defendant  upon  the  coming  in  of  the  proof,  but  a  judgment 
il  dismissal  only  should  be  entered.^*'^ 

With  respect  to  the  wife's  power  to  maintain  suits  concerning 
he  community,  there  are  two  views  expressed.  The  first  is  that 
riiere  the  husband  deserts  the  wife  and  ceases  to  exercise  the 
Actions  of  head  of  the  family,  the  wife's  rights,  hitherto  pas- 
ive,  at  once  become  active,  and  she  is  authorized  to  immediately 
ODtract  and  sue  with  reference  to  the  same.  The  other,  that, 
D  addition  to  the  desertion,  there  must  exist  a  necessity  for  her 
bus  resorting  to  the  conrnaunity.  While  many  of  the  decisions 
peak  of  the  necessity  prompting  the  wife's  suits  under  such  cir- 
nmstances,  they  doubtless  refer  only  to  tlie  exigencies  of  the  sit- 
ation  as  requiring  the  wife  to  sue  in  place  of  the  husband,  who 
I  no  longer  in  fact  the  head  and  manager  of  the  family,  and  do 
ot  intend  to  hold  that  the  wife  under  such  circumstances  must 
rst  have  exhausted  her  separate  estate  before  resorting  to  the 
immunity.     This  extreme  view  would  have  very  little  to  com- 

"Bennett  v.  Gillett  (Tex.  Civ.  plaintiff  ia  a  feme  sole  is  supported 
jp.)  57  S.  W.  302.  (See  this  case  by  proof  of  desertion  by  her  hus- 
r  bolding  ih$,t  an  allegation  that      band). 


340  MARRIED   WOMEN.  [chai*.  90, 

mend  it.  The  better  reason  exists  for  saying  that  when  the  wife 
has  alleged  and  proved  an  inexcusable  desertion  by  her  husband 
she  is  then  fully  authorized  to  exercise  the  rights  of  a  co- 
owner  in  such  property,  and  to  the  extent  of  suing  therefor  if 
necessary.^* 

It  is  not  amiss  for  the  pleader,  having  stated  the  grounds  axt- 
thorizing  the  suit,  to  crave  permission  of  the  court  to  prosecute 
the  action,  though  it  is  held  that  express  authority  need  not  be 
given.^* 

§  299.  Actions  by  Husband  in  Bekalf  of  Wife. 

Where  suit  is  brought  for  the  exclusive  benefit  of  the  wife,  tie 
issue  is  restricted  to  her  rights  alone.  The  joinder  of  the  hu3-  ] 
band  or  his  prosecuting  the  suit  alone  is  not  for  the  purpose  of  ■ 
asserting  his  individual  rights  in  the  subject-matter  of  the  con-  • 
troversy,  and  such  will  not  be  permitted.  He  recovers,  if  at  ill, 
upon  the  strength  of  his  allegations  of  the  wife's  rights,  and  not 
his  own.^^  So  if,  after  alleging  the  subject-matter  of  the  suit  j 
to  belong  to  his  wife,  the  proof  shows  it  to  belong  to  him,  or  to  the 
conmninitv,  no  recoverv  can  be  had  bv  him.^*  It  is  a  fatal  vari- 
ance  between  the  allegata  and  probata,  A  defendant  might  be 
prepared  to  defend  against  the  asserted  rights  of  the  wife,  but 
wholly  unexpecting  and  unprepared  to  contest  the  rights  of  any 
other  person.^^  And  vice  versa,  where  the  husband  sues  in  his 
own  right,  and  the  proof  develops  that  the  subject-matter  of  the 
controversy  belongs  to  the  wife,  there  are  no  proper  allegations 
authorizing  him  to  recover  at  all.  His  recovery  would  be  pe^ 
mitt^d  only  upon  his  suing  in  a  proper  capacity,  that  of  repre- 
sentative of  his  wife,^®  and  in  such  a  case  the  husband's  ineffect- 
ual efforts  to  recover  in  his  own  name  would  not  preclude  his  re- 
covery subsequently  in  Ix^half  of  his  wife ;  the  plaintiff  in  both  • 
cases  lx?ing  the  same  person,  it  is  true,  but  not  suing  in  the  same 

"Houston  &  T.  C.  R.  Co.  v.  Lackey,  Cross  Stock  Farm,  22  Tex.  Civ.  App. 

12  Tex.  Civ.  App.  229,  33  S.  W.  768.  114,  53  S.  W.  834. 

"Mclntire  v.  Chappell,  2  Tex.  378.  "Owen  v.  Tankersley,  12  Tex.  405; 

^''Houston  V.    Schriuipf,    31    Tex.  Hatcliett  v.  Conner,  30  Tex.  104. 
667.  "Galveston,  H.  &  S.  A.  R.  Co.  v. 

"TTolloway  v.  Holloway.  30    Tex.  Stockton,  15  Tex.  Civ.  App.  145,  38 

1(;4:  Houston  &  T.  C.  K.  Co.  v.  Ked  8.  W.  647. 
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apaeity,  nor  for  the  same  person.^®     It  is  not  a  misjoinder  of 
«use:%  of  action  for  the  husband  to  seek  damages  for  injuries 
wifFered  by  himself  and  his  wife  growing  out  of  the  failure  to  de- 
liver a  telegraphic  message,  where  the  petition  alleged  that  the 
message  was  delivered  to  the  defendant  company  for  the  benefit 
of  both  f^  the  petition  in  such  case  showing  that  the  recovery 
was  for  the  benefit  of  the  community  estate,  the  allegations  con- 
cerning the  suffering  of  the  wife,  as  well  as  the  husband,  were 
only  statements  of  the  different  elements  of  the  damages  to  that 
estate,  for  wliich  the  husband  alone  was  authorized  to  sue.     In 
8uch  case  he  does  not  sue  in  his  own  behalf  for  redress  of  his  per- 
sonal injuries,  and  in  behalf  of  his  wife  for  hers,  but  in  the  same 
behalf, — that  of  the  community, — for  lx)th.     The  case  of  Austin 
▼.  Emanuel,  74  Tex.  621,  12  S.  W.  318,  does  not  assert  a  con- 
trary rule  of  pleading  to  that  indicated  in  this  section.     That 
was  an  action  by  the  husband  to  recover  damages  for  the  loss  of 
certain  named  articles  alleged  to  belong  to  him,  and  to  have  bet^n 
in  his  possession  at  the  time  of  their  destruction  by  defendant, 
as  !iet  out  in  an  itemized  exhibit ;  the  exhibit  contained  an  item 
rf  **^269,  money  of   Mrs.    Fannie   Emanuel,"  plaintiff's  wife. 
The  proof,  however,  showed    that  *^the  money   was   in  fact  the 
property  of  plaintiff."     The    court,  after    upholding   the  hus- 
band's right  to  recover  the  item,  uimecessarily  used  the  follow- 
ing language:     **But  if  the  evidence   had   shown   conclusively 
that  the  money  was  the  separate  property  of  the  wife,  the  hus- 
band had  the  right,  and  it  was  his  (hity,  to  sue  for  it,  either  alone 
or  jointly  with  his  wife ;"  certainly  a  correct  proposition  of  law, 
but  as  certainly  not  applicable  to  the  state  of  case  shown  by  the 
fact6. 

§  300.  Facts  Showing  Her  Liability  must  be  Pleaded. 

Before  a  judgment  can  be  taken  against  a  married  woman  it 
must  appear  by  appropriate  pleading  that  the  liability  is  such  an 
me  as  may  properly  be  enforced  against  her;  that  is,  that  it 
fTOWS  out  of  one  of  the  special  classes  of  contracts  which  she  is 

"•San  Antonio   k  A.  P.  R.   Co.  v.  "SoiithwcBtem    Teleg.    &    Teleph. 

lato,  13  Tex.  Civ.  App.  214,  35  S.       Co.  v.  Dale   (Tex.  Civ.  App.)   27  S. 
r.  859.  W.  1059. 
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bv  law  authorized  to  make,  her  antenuptial  debts,  tort,  or  that 
she  is  in  some  otlier  wav  liable  to  such  suit,  as  that  she  is^slaim- 
in^  an  interest  or  rights  in  the  subject-matter  of  the  controveny, 
and  the  like.  A  petition  which  fails  to  so  show  the  grounds  of 
her  liability  will  not  support  a  judgment,  either  by  default  iff 
upon  pro<if,  the  fact  of  her  coverture  appearing  in  such  plead- 
ing.^^  If  the  action  he  to  recover  upon  her  contract  for  neces- 
saries appropriate  allegations  should  show  that  the  necestt- 
ries  were  for  the  l>enefit  of  ''herself  and  children,'**^  and,  upon 
an  except i<m  to  its  omission,  that  the  debt  so  contracted  was 
"reasonable  and  proper,"  since  that  is  the  requirement  of  4e 
statute  authorizing  execution  against  her  upim  such  contracts.** 
Rut  it  is  not  necessarv,  where  in  such  an  action  the  petition  al- 
leg(»s  that  the  note  suetl  on  was  executed  bv  her  for  monev  and 
means  by  her  had  for  the  proper  and  necessarv  care  of  her  chil- 
<lren  and  Si^parate  proi>erty,  to  further  allege  that  the  children 
were  minors,  or  that  the  debt  was  contracted  by  her  or  her  au- 
thority, or  that  the  husband  was  insolvent,  and  that  there  vas 
no  eominiinitv  estate  liable  for  the  debt.**  In  Cleveland  v. 
i<pon<rr  (  Tex.  Civ.  App.)  50  S.  W.  405,  the  plaintiff  sued  E.  T. 
S])eneer  and  her  husband  11.  A.  Spencer  as  partners  in  the  finn 
name  of  E.  T.  Spencer,  it  appearing  from  such  pleadings  that 
the  ])arties  were  husband  and  wife;  at  the  institution  of  the  ac- 
tion an  attachment  was  also  issued  directing  the  officer  to  levy 
u])on  the  property  of  the  firm  of  E.  T.  Spencer,  and  a  writ  of 
garnishment  based  thereon  was  also  taken  out  requiring  the  gar 
nisliee  to  answer  as  to  debts  or  effects  of  E.  T.  Spencer.*  Upon 
motion  the  attachment  and  garnishment  writ«  were  quashed, 
since  the  pleadings  ftf  ])laintiff  showed  that  there  was  not,  and 
could  not  have  Imh-u,  such  a  firm  composed  of  husband  and  wife, 
and  the  writ  of  attachment  could  have  been  levied  upon  the  firm 

•Trimble  V.  Miller,  24    Tex.    214:  v.  Harloe,    1    Tex.    App.    Civ.   Cts. 
Farr  v.  Wri^'ht,  27  Tex.  90:  Coving-  (White  &  VV.)   §  850;  Kelley  v.  Em- 
ton  V.   liinleson.  28  Tex.  368:   Men-  bree,  1  Tex.  App.  Civ.  Caa.   (White 
ard  V.  Syilnor,  29  Tex.  2;-)":  Rhodes  «t  W.)   S  192. 
V.  Gibbs,  3J)  Tex.  432.  =*Hawke9  v.  Robertson   (Tex.  Cit. 

-Searey  v.  Mealier,  1    Tex.    App.  App.)    40  S.   W.  548:    Cleveland  v. 

Civ.  C'as.   (White  &  W.)   §  929.  S|)eneer   (Tex.  Civ.  App.)   50  S.  W. 

"Rev.  Stat.  art.  2971:    Harris    v.  405. 
Williams,  44  Tex.  124;   Rosenbaum 
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roperty  only,  and  the  writ  of  garnishment  inquired  concerning 
le  debts  or  effects  of  the  wife  only,  against  whom  no  cause  of  ac- 
<»i  had  been  shown. 

Of  course  where  the  object  is  not  to  establish  against  her  a 
aoney  demand,  but  to  determine  her  rights  in  the  matter  in  con- 
roversy  only,  the  reason  for  these  requirements  does  not  exist 
rith  such  cogency.  It  is  sufficient,  then,  that  she  be  called  to 
uiswer  in  a  general  way  in  such  manner  as  to  apprise  her,  as  any 
Dther  defendant,  of  the  character  of  relief  sought.  It  stands  to 
reason,  too,  that  in  those  cases  where  the  wife  cannot  be  sued  with- 
out joining  the  husband,^*^  the  pleading  of  the  plaintiff  should 
declare  that  she  is  by  reason  of  her  husband's  desertion,  absence, 
insanity,  or  the  like,  acting  as  a  fem^e  sole;  otherwise,  it  might 
appear  that  she  was  not  authorized  to  contract  the  liability  sued 
on,  and,  if  she  was,  that  she  was  not  subject  to  be  sued  except 
with  her  husband. 

^SOl.  Coverture  as  a  Defense. 

Coverture  is  a  defense  to  be  pleaded  by  the  defendant  herself, 
where  it  does  not  otherwise  appear  to  the  court.  In  those  cases 
where  the  pleadings  of  the  plaintiff  show  affirmatively  such  fact, 
the  courts  wall  interfere  to  protect  her  in  this  respect,  and  not 
permit  judgments  against  her  except  in  those  eases  where  they 
sre  authorized  by  law.  But  the  matter  must  in  some  way  be 
called  to  the  attention  of  the  court  by  appropriate  pleadings  be- 
fore judgment.  It  conies  too  late  for  a  married  woman  to  set  up 
her  cxjverture  for  the  first  time  in  a  moti(m  in  arrest  of  judg- 
ment.^* And  where  one  is  sued  as  a  feme  sole  without  joining 
ler  husband,  and  she  answers,  joining  issue  without  pleading 
ler  coverture,  she  cannot  do  so  after  judgment,  by  an  assignment 
>f  error  ;^''  for  it  is  not  error  to  render  judgment  against  a  mar- 
led woman  in  any  ease  where  she  is  properly  before  the  court, 
ind  no  allegation  or  proof  of  her  coverture  is  tendered,  if  she 
B  otherwise  liable.^* 

The  wife,, too,  like  other  litigants,  is  reiiuired  to  plead  all  the 

"^Ante,  S  29C.  =*Focke  v.  Sterlinpf.  18  Tex.    Civ. 

«Pheli>«  V.  Krackett,  24  Tox.  230.       App.  8,  44  S.  VV.  Cll. 
^Caldwell  V.  Brown,  43  Tex.  216. 
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facts  necessary  to  her  defense.  If  the  plaintifiTs  case  is  one  ap- 
parently good  against  her,  such  facts  as  she  relies  upon  to  defeat 
it*  whether  pavment,  limitations,  estoppel,  fraud,  coverture  to 
detV^tr  plea  ot  limitations,  non  est  factum,^  or  other,  must  be 
pleadt-d  by  her. 

*Liw  V.  Crwby.  1  Te3L  Appw  Crr. 
^a:s.  vWiLTte  4  W.;  §  Ui. 
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E\aDEXCE;    WIFE   AS   WITNESS. 

f  302.  When  Common-Law  Rule  Ub-  (}  305.  In  Criminal  Cases. 

tained.  §  300.  —  Parties  Not  Lawfully  Mar- 
§  303.  Present  Rule ;  SUtute.  ried. 

I  304.  —  Transactions      with      De-  $  307.  Declarations  of  Husband  and 

ceased  Spouse.  Wife. 

§  302.  When  Common-Law  Bnle  Obtained. 

We  have,  since  the  act  of  183G,  been  governed  by  the  rules  of 
tlie  common  law  of  England  in  matters  of  evidence?,  except  where 
other  niles  are  specifically  prescribed.  Under  that  law  it  is 
well  known  that  the  husband  and  wife  were  not  competent  wit- 
nesses in  any  cause,  civil  or  criminal,  in  which  either  was  a 
party.  The  rule  was  supposed  to  be  founded  partly  upon  the 
legal  identity  of  the  husband  and  wife,  and  partly  on  principles 
of  public  policy.  It  was  thought  that  to  permit  them  to  testify 
imreservedly  for  or  against  each  other  would  be  to  break  dowTi 
the  sanctities  of  that  most  sacred  relation.  Whatever  came  to 
the  knowledge  of  either  while  married  was  supposed  to  be  con- 
fidential, and  therefore  privileged.  It  made  no  difference  when 
the  relation  began,  or  when  it  terminated.  The  rule  had  its  ex- 
ceptions, but  they  were  closely  guarded.  The  wife  could  not 
testify  against  the  husband,  even  with  his  consent;  it  being  con- 
sidered that  the  public  had  an  interest  in  the  enforcement  of  the 
exclusionary  rule,  as  well  as  the  husband.  The  wife  might  tes- 
tify where  her  own  safety  or  protection  demanded  it.  This  rule 
with  unabated  vigor  was  enforced  with  us  until  the  adoption  of 
the  Revised  Statutes  in  1879.^  The  act  of  1871,  removing  the 
disqualification  of  parties  to  suits  to  testify  therein,  was  held  not 

>See  Jones  v.  Norton,  10  Tex.  120^^ 
AfcKay  v.  Treadwell,  8  Tex.  176. 
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to  authorize  the  testimony  of  husband  or  wife  for  or  against  each 
other,  as  the  exclusion  was  not  upon  the  ground  of  interest  only, 
but  of  public  policy  as  well  f  but,  of  course,  did  permit  them  to 
testify  in  their  own  suits  in  their  o\^ti  behalf.^     The  rule  as  ap- 
plied by  our  courts  did  not  go  to  the  extent  of  denying  the  wife 
the  right  to  testify  in  a  suit  against  a  third  party,  as  to  the  fraud- 
ulent acts  of  her  husband,*  nor  did  it  apply  to  cases  in  which  the 
husband  was  offered  as  a  \Wtness  in  a  suit  by  himself  to  recover 
the  separate  property  of  the  wife.^ 

§  303.  Present  Bnle ;  Statute. 

For  nearly  half  a  century  no  husband  or  wife  was  permitted 
to  testify  for  or  against  the  other  in  our  courts.     The  wisdom 
born  of  experience  has  t-aught  us  the  folly  of  such  a  rule,  and 
since  the  adoption  of  the  Revised  Statutes  of  1879  the  husband 
or  wife  of  a  party  to  a  suit,  or  who  is  interested  in  the  issue  to 
be  tried,  has  been  permitted  to  testify  therein,  except  as  to  con- 
fidential   coniniunications    between  such    husband  and    wife.* 
Upon  the  most  weighty  reasons,  a  limited  exclusionary  rule  is  to 
be  desired.     That  confidence  which  ought  at  all  times  to  exist 
l)etweon  those  bearing  this   sacred   relation   ought  not  to  be  de- 
stroyed, or   even   impaired,   by  permitting   disclosure  of  those 
things  whicli  ought  in  such  cases  to  remain    sacred.     The  lan- 
guage of  tlie  act  makes  incompetent  the  testimony  of  either  hus- 
band or  wife  when  its  admission  would  be  to  disclose    matter 
that  is  a  confidential  communication.     It  makes   them   compe- 
tent witnesses  for  and  against  each  other  generally,  but  with  the 
exception  noted.     As  to  what  is,  and  what  is  not,  confidential, 
depends  upon  the    facts  of  each  particular  case.     N^o  definite 
rule  can  be  laid  down,  with  any  assurance  of  its  being  at  all  ap- 
plicable to  all  cases  alike.      Whatever  can  fairly  be  considered  as 
having  been  communicated  by  one  to  the  other  because  of  their 
relation  as  husband  and  wife  ought  not  to  be  elicited  as  testi- 

-iWi^  V.  Scott.  48  Tex.  i?10:   Kaiif-  ^Edwards  v.    Disraukes,    53    Tex. 

man   v.   Alexandor,   2    Pospy    rnrep.  fiO.i. 

Cap.   (Tex.)   532.  '^Tiirnley  v.  Texas' Banking  &  Ins. 

-(.'ainell  V.  Hi^'^rs.  1  Posey  Uniep.  Co.  .14  Tex.  451. 

Cas.   (Tex.)   50.  'Kev.  Stat.  art.  2301. 
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monj.  The  subject-mattor  of  the  communication,  and  the  cir- 
cumstances surrounding  it,  are  proper  to  be  taken  into  consider- 
ation in  determining  thisJ  The  communication  may  be  writ- 
ten or  oraL  The  death  of  one  of  the  spouses  does  not  license  the 
communication,  nor  can  the  privilege  be  waived  by  the  surviv- 
or.® Separation  and  divorce  can  no  more  license  it  than  death. 
Either  party  may  testify  to  matters  that  came  to  him  from  out- 
side information,  ahhough  it  came  also  as  confidential.  Or,  if 
the  disclosure  be  made  in  the  presence  of  another,  that  other  may 
testify,  notwithstanding  the  communication  was  intended  to  be 
confidential  and  privileged.  But  if  the  communication  be  in  the 
presence  of  one  incapable  of  understanding  it,  it  is  not  for  that 
reason  alone  not  privileged.  Of  course,  a  wife,  like  any  other 
witness,  cannot  be  asked  a  question  the  answer  to  which  might 
tend  to  degrade  her, — as  whether  she  had  given  birth  to  an  ille- 
gitimate child  during  wedlock.* 

§  304.  —  Transactions  with  Deceased  Spouse. 

The  rule  forbidding  either  party  to  a  suit  by  or  against  execu- 
tors, administrators,  or  guardians  to  testify  as  against  the  others 
as  to  any  transaction  with,  or  statement  by,  the  testator,  intes- 
tate, or  ward,  unless  called  to  testify  thereto  by  the  opposite  par- 
ty, it  is  declared,  '*shall  extend  to  and  include  all  actions  bv  or 
against  the  heirs  or  legal  representatives  of  a  decedent  arising 
out  of  any  transaction  with  such  decedent."^^  This  applies  to 
suits  by  the  surviving  widow  as  representative  of  the  community 
estate  of  herself  and  deceased  husband,  and  prevents  either  her- 
self or  the  defendant  from  testifying  to  transactions  with,  or 
statements  by,  the  deceased,^ ^  unless  called  thereto  by  the  other 
party  ;^^  but  not  to  an  action  by  the  surviving  wife  in  the  capac- 
ity of  legatee,  a  legatee  not  being  the  ^'lieir  or  legal  representa- 
tive" of  the  decedent  ;^^  nor  to  an  action  by  the  surviving  wife 

T'hipnix  F.  &  M.  Ins.  Co.  v.  Shoe-  "Rev.  Stat.  art.  2302. 

maker.  05  Tenn.  72,  31  S.  \V.  270.  "Gurley    v.    Clarkson    (Tex.    Civ. 

'.Mit<hen  V.  Mitchell,  80  Tex.  101,  App.)   30  S.  \V.  360. 

15  S.  \V.  705.  "Ilarrell  v.  Houston,  66  Tex.  278, 

•Simon  v.  State,    31     Tex.    Crim.  17  S.  \V.  731. 

Rep.  186.  20  S.  \V.  31)1),  716:  Meyer  "Newton  v.  Newton,  77  Tex.  508, 

V.  State  (Tex.  Crim.  App.)  41  S.  \V.  14  S.  \V.  157:  Caffey  v.  Caffey.    12 

<,32.  Tex.  Civ.  App.  616,  35  S.  W.  738. 
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in  her  own  right,  where  the  acts  and  statements  of  the  deceased 
were  a.s  agent  only  of  the  wife.**  Xor  does  it  apply  to  a  surviv- 
ing wife  who  is  not  a  party  to  the  suit,  where  the  action  is  not 
'•by  or  against  the  executors,  administrators,  guardians,  heirs, 
or  legal  representatives,  in  which  judgment  may  be  rendered  for 
or  against  them  as  such,''  since  the  terms  of  the  statute  will  not 
l>e  extended  so  as  to  embrace  those  not  especially  mentioned 
therein,  nor  to  include  actions  not  specifically  named.**  Such 
sun'iving  wife  may  testify  to  the  acts  and  conduct  of  the  deceased 
husband,  so  long  as  such  conduct  and  acts  do  not  come  within 
the  meaning  of  "transactions  \vith"  or  ''statements  by''  the  de- 
ceased.** But  the  expressions  "transactions  with/'  and  '*state^ 
ments  by/'  are  very  broad  and  comprehensive.  The  exclusion- 
ary rule  does  not  apply  alone  to  transactions  "between  the  pro- 
posed witness  and  the  deceased  or  statements  by  the  deceased  to 
such  witness,  but  to  transactions  with,  and  statements  to,  any 
person  whonis<:>ever.*^  Where  the  surviving  widow  is  sued  with 
an  assignee  of  property  in  an  action  seeking  a  foreclosure  merely, 
and  no  personal  judgment  against  the  widow  or  the  estate,  she 
is  not  such  a  party  as  to  preclude  the  plaintiff  from  testifying 
with  respect  to  statements  of  the  deceased  concerning  the  lien 
contract.*^ 

§  305.  In  Criminal  Cases. 

**Xeither  husband  nor  wife  shall  in  anv  case  testify  as  to  coin- 

»■  «■ 

munieations  bv  one  to  the  other  while  married ;  nor  shall  thev, 
after  the  marriage  relation  ceases,  be  made  witnesses  as  to  any 
such  communication  made  while  the  marriage  relation  subsisted, 
except  in  a  case  where  one  or  the  other  is  prosecuted  for  an 
offense,  and  a  declaration  or  communication  made  by  the  wife 

'*Davi8  V.   Weathered    (Tex.    Civ.  App.)   .35  S.  W.  420.     See  also  Gor- 

App.  I   43  8.  W.  21 :  Harris  v.  War-  don  v.  McCall,  20  Tex.  Civ.  App.  283, 

lick   (Tex.  Civ.  App.)   42  S.  W.  3r,().  48  S.  W.  1111. 

'  Injrer«ol  v.  ^fcWiilie,  9  Tex.  Civ.  ^'Parks  v.  Caudle,  58    Tex.    216; 

App.  543,  30  S.  W.  56;   Mahon    v.  Hicks  v.  Hicks   (Tex.  Civ.  App.)   2« 

Barnett   (Tex.  Civ.  App.)   45  8.  W.  8.  W.  227. 

24.  "Kahler  v.    Carruthers,    18    Tex. 

"Shilling  v.  Shilling     (Tex.    Civ.  Civ.  App.  216,  45  S.  W.  160. 
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to  tlie  husband,  or  by  tlie  husband  to  the  wife,  goes  to  extenuate 
or  justify  an  offense  for  which  either  is  on  trial."** 

"The  husband  and  wife  may  in  all  criminal  actions  be  wit- 
nesses for  each  other,  but  they  shall  in  no  case  testify  against 
each  other,  except  in  a  criminal  prosecution  for  an  offense  com- 
mitted by  one  against  the  other. "^® 

Either  may  tc*stify  freely  for  the  other,  but  when  so  offered 
the  state  cannot  extend  the  examination  further  than  a  cross-ex- 
amination ui>on  the  matters  elicited  upon  the  direct  examination. 
To  go  further,  is  to  make  him  or  her  a  witness  against  the  other 
spouse,  and  to  violate  the  restriction  of  the  statute.^*  And,  as 
at  common  law,  it  is  immaterial  when  the  marriage  relation  be- 
gan; the  wife  cannot  be  compelled  to  testify  against  her  hus- 
band, even  though  the  matters  about  which  she  may  be  interro- 
gated occtirred  prior  to  her  marriage  to  him.^*  Nor  does  the  fact 
of  their  separation  and  living  apart  remove  the  restrictions.^** 
Where  the  husband  is  indicted  and  tried  for  committing  an  abor- 
tion upon  his  wife  prior  to  their  marriage,  the  exception  of 
those  "criminal  prosecutions  for  an  offense  committed  by  one 
against  the  other"  will  not  license  the  wife  to  testify  against 
her  husband.  While  the  offense  may  have  been  committed  in 
such  case  against  the  wife  as  an  individual,  it  was  not  committed 
against  her  as  his  wife.  She  was  not  his  wife  at  the  time  of  the 
commission  of  the  offense,  and  hence  the  case  does  not  fall  with- 
in the  license  permitted  by  the  statute.^*  Othen\'ise,  of  course, 
if  the  abortion  was  committed  after  marriage.^*     Bigamy  by 


^'C.  C.  P.  art.  774. 

='Ibid.  art.  775. 

"Creamer  v.  State,  34  Tex.  173; 
fireenwood  v.  State.  35  Tex.  587; 
Washington  v.  State,  17  Tex.  App. 
1»7 ;  Johnson  v.  State.  28  Tex.  App. 
17,  11  S.  W.  (JC7:  Bluman  v.  State, 
33  Tex.  Crim.  Rep.  43.  21  S.  \V. 
1027,  S.  C.  26  S.  \V.  75;  Hoover  v. 
Slate,  35  Tex.  Crim.  Rep.  342,  33  S. 
\V.  337;  Joneft  v.  State,  38  Tex. 
<rim.  Rep.  87,  40  S.  W .  807,  41  S. 
W.  638;  HuU  v.  State  (Tex.  Crim. 
App.)    47   S.  \V.  472;    ^VUliam^4    v. 


State,  40  Tex.  Crim.  Rep.  565,  51  S. 
W.  224;  Merritt  v.  SUte,  39  Tex. 
Crim.  Rep.  70,  45  S.  W.  21 ;  Penny 
V.  State  (Tex.  Crim.  App.)  42  S.  W. 
297. 

"Miller  v.  State,  37  Tex.  Crim. 
Rep.  575,  40  S.  \V.  313. 

^.lohnaon  v.  State,  27  Tex.  App. 
135.  11  S.  W.  34. 

-♦Miller  v.  State,  37  Tex.  Crim. 
Rei).  575,  40  S.  W.  313. 

■*Xavarro  v.  State,  24  Tex.  App. 
378,  6  S.  VV.  542. 
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the  husband  is  not  an  ofTense  against  the  wife,  within  the  i 
ing  of  the  act,  and  hence  she  cannot  testify  against  him 
this  charge.-^  Xor  is  adultery  such  an  offense.  And  > 
the  wife  is  pennitted  to  testify  against  her  husband  and  hi 
amour  upon  such  a  charge,  the  error  is  not  cured  by  the  c< 
limiting  tlie  effect  of  the  testimony  to  the  case  of  the  fema 
fendant.-"  Nor  are  incest  bv  the  liusband,^®  and  slanderous^ 
si)oken  of  the  wife,^*  such  offenses.  But  the  exception  ha 
orence  to  such  offenses  as  are  committed  bv  the  use  of  a 
violonce  toward  the  injured  i>artv,  such  as  assault,  asaaul 
battery,  and  the  like.^^  This  is  not  a  privilege  to  be  exei 
or  not  by  the  one  called  as  a  witness,  as  he  may  see  propei 
when  the  case  falls  within  the  excepticm,  the  injured  spouse 
be  called  and  compelled  to  testify.  The  public  has  an  in 
in  the  prosecution  of  such  cases,  whether  the  injured  s] 
desires  or  not,  and  the  state  is  entitled  to  the  testimony  of 
witness.  It  is  a  competency  not  to  be  waived  or  affected  h 
desires  or  fears  of  the  witness.***  The  rule  excludes  the 
mony  of  the  wife  when  offered  as  a  witness  against  one  jc 
indicted  and  tried  with  the  Inisband  ;^^  but  where  an  aecon 
is  on  trial  for  an  offense  for  which  the  husband  is  under  ii 
ment  as  principal,  and  which  indictment  is  still  pending 
the  wife  of  the  principal  is  offere<l  as  a  witness  by  the 
against  the  accomplice  then  on  trial,  her  husband  having 
viouslv  testified,  her  testimcmv  has  Ix^en  admitted;  the  cour 
ing  the  Code  has  made  no  provisiim  regarding  a  case  of  this 
**Tlie  doctrine  which  should  prevail  under  such  statutes  as  c 
that,  if  the  husband,  being  indicted  for  the  same  offense, 
competent  witness,  his  wife  is  also.'^^  If  the  husband  be  on 
the  wife  can  Ik*  a  witness  for,  but  not  against,  him. 
a  codef<*n(lant  be  on  trial,  the  one  not  on  trial  mav  be  mj 

• 

-^P.«>y(l  V.  State.  33  Tox.  (rim.  Rep.  ^'Overton   v.   State.   43   Tex. 

470,  20  S.  W.  1080.  iJiixter  v.  State,  34  Tex.  Crinj 

-'McU'iin  V.  State.  32  Tex.  (rim.  51(),  31  S.  W.  3J)4. 

Rep.  521,  24  S.  W.  Sim.  ''Dnmas  v.   State,   14    Tex. 

"Compton  V.  State,  13  Tex.  App.  404;    Bramlette  v.    State,    21 

271.  App.  Oil,  2  S.  W.  705. 

^•"Haxter  v.   State,  34  Tex.    Crim.  -\y\\\  v.  State.  1   Tex.  App. 

Rep.  516,  31  S.  W.  394.  =^VVbart.  Crim.  Ev.  391. 
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witness  by  the  state ;  and  then  the  witness's  wife  is  a  competent 
witness  also."^*  And  where  one  separately  indicted  for  an  of- 
fense was  on  trial,  and  there  was  an  agreement  with  the  state's 
attorney  that  the  prosecution  against  the  husband  for  thatoffense 
should  be  dismissed,  the  wife  was  permitted  to  testify  against 
the  defendant  on  trial ;  the  court  saying,  as  a  reason  for  allowing 
it,  that  under  the  record  and  agreement  there  was  no  possibility 
of  the  husband's  being  tried  imder  the  pending  indictment,  as 
it  would  be  dismissed,  and  hence  the  wife  could  not  directly  or 
indirectly  be  testifying  against  her  husband.^*^ 

In  a  trial  for  murder  the  divorced  wife  of  defendant  was  per- 

Jiiitted,  over  his  objections,  to  detail  the  dying  declarations  of  her 

daughter,  for  whose  murder  the  defendant  was  on  trial.     At  the 

fiine  of  the  dying  declarations  the  husband  and  wife  were  not 

'Jivorced.     The  court  said  that  since  the  testimony  was  not  a 

^'^uiiuunication  within  the  statute,  and  being  divorced,  she  could 

^  offered  as  a  \vitness  against  her  former  husband  for  the  pur- 

F>«f;  of  proving  such  declaration.^® 

§  306.  —  Parties  Not  Lawfully  Married. 

The  statute  applies  only  to  cases  of  lawful  marriage,  and  can 
i^  no  case  be  extended  to  include  those  who  are  living  together 
in^  violation  of  law,  notwithstanding  they  may  recognize  each 
^ther  as  husband  and  wife.     Such  was  the  rule  at  common  law, 
^nd  such  is  the  effect  of  our  statute.^^     Nor  will  a  court  ex- 
^*^ude  the  testimony  of  the  mistress  of  a  defendant  upon  the 
ground  that  the  intimate  relation  existing  between  them  is  tan- 
tamount to  the  relation  of  husband  and  wife.^®    And  in  a  prose- 
cution of  the  husband  for  bigamy,  while  the  first  wife  may  not 
testify  against  him,  the  second  one  may.^® 

••Bhiman  v.  State,  33  Tex.  Crim.  Criiii.  Hep.  594,  31  S.  W.  403. 

Rep.  43,  21  S.  W.  1027,  S.  C.  26  S.  "Mann  v.  State,  44  Tex.  642. 

\V.  76;   Dungan  v.    State,    39    Tex.  =«SiniH  v.  Stat^,  30  Tex.  App.  605, 

Crim.  Rep.  115,  45  S.  VV.  19.  18  S.  W.  410. 

»Rios  V.  State,  39  Tex.  Crim.  Rep.  '''State  v.  Shreve,  137  Mo.  1,  38  S. 

675,  47  S.  W.  987.  W.  548. 

**Ex    parte    Fatlieree,    34      Tex. 


352  MARRIED   WOMEN.  M^^  21- 

§  307.  Declarations  of  Hnsband  and  Wife. 

Xo  rule  differing  from  that  applicable  to  other  litigants  can 
be  laid  down  with  reference  to  the  declaratiomj  and  admissioiw 
of  the  wife,  and  of  the  husband  as  binding  the  wife.     Where  she 
may  testify  in  person,  her  admissions  or  declarations  against  her 
interest  are  admissible.    Ordinarily  she  is  not  bound  by  the  ad- 
missions  or  declarations  of  her  husband  with  respect  to  her  sepa- 
rate rights,  not  made  in  her  presence,**^  nor  does  the  same  strict- 
ness applicable  to  others  apply  to  the  husband's  statements,  even 
when  made  in  her  presence.     If  such  statements  in  disparage- 
ment of  her  rights  are  effective  at  all,  it  is  upon  the  principle  of 
estoppel,  and  we  have  seen  that  before  she  can  be  estopped  to 
assert  her  rights  her  acts  or  conduct  must  have  amounted  to  pos- 
itive f  raud.*^     The  law  will  not  require  her  to  speak  when  to 
speak  would  be  at  the  cost  of  the  conjugal  peace  and  happiness. 
Her  silence  will  not  always  be  construed  into  acquiescence. 

The  wife's  statements  at  the  time  of  executing  an  instrument 
are  admissible  in  evidence,  upon  an  issue  as  to  whether  such  in- 
strument was  intended  as  an  absolute  conveyance  or  mortgage.** 

*«La   Mastor   v.   Dickson,   91    Tex.  *Mnf^,  5  134. 

o03.  45  S.  W.  1 :  Evans  v.  Purinton,  ^-IToux  v.  Blum,  9  Tex.  Civ.  Appt 

12  Tex.  Civ.  App.  158,  34  S.  \V.  350:       588,  2D  S.  W.  1135. 
Smith    V.    Redden,    1    Po^ey    Unrep. 
Cas.  (Tex.)  300. 


CHAPTER  XXn. 

LIMITATIONS. 

1308.  Act  of  1841;  Constitution  of  $312.  Wife  may   Claim   Benefit  of 
1869.  Statute  of  Limitations. 

f  309.  Amendment  of  1895.  §  313.  Tacking  Disabilities. 

I  310.  When  and  in  W'hat  Cases  the  §  314.  Husband  Pleading  Limitation 
Statute  Runs.  against  the  Wife. 

I  311.  Extent  of  Coverture  as  an  Ex- 
emption; must  be  Pleaded. 

§  308.  Act  of  1841 ;  Constitution  of  1869. 

"If  a  person  entitled  to  commence  suit  for  the  recovery  of  real 
property,  or  to  make  any  defense  founded  on  the  title  thereto,  be, 
at  the  time  such  title  shall  first  descend,  or  the  adverse  possession 
<K)ininence,  .  .  .  (2)  a  married  woman,  .  .  .  the  time 
during  which  such  disability  shall  continue  shall  not  be  deemed 
^ny  portion  of  the  time  limited  for  the  commencement  of  such 
^uit,  or  making  of  such  defense ;  and  such  person  shall  have  the 
^ame  time,  after  the  removal  of  his  disability,  that  is  allowed  to 
others  by  the  provisions  of  this  chapter."^  "If  a  person  entitled 
to  bring  any  action  other  than  those  mentioned  in  chapter  1  of 
this  title  be,  at  the  time  the  cause  of  action  accrues,  .  .  .  (2), 
^  married  woman,  the  time  of  such  disability  shall  not  be  deemed 
^  portion  of  the  time  limited  for  the  commencement  of  the  ac- 
Uon,  and  such  person  shall  have  the  same  time  after  the  removal 
of  his  disability  that  is  allowed  to  others  by  the  provisions  of 
this  title. "^  The  statutes  here  given,  while  in  the  language  of 
the  revision  of  1879,  are  substantially  the  provisions  of  the 
earlier  acts,  and  with  slight  alterations  have  remained  to  the 

Taschal's   Dig.   arts.   4621-4624;  «Rev.  Stat.  1879,  art.  3222. 

ler.  SUt.  1879,  art.  3201. 

M.  W.— 23.  353 
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present  day,  except  that  the  Constitution  of  18C0'  provided  that 
marrie<l  women  should  not  Ix^  barred  of  their  rights  of  property 
by  limitation  of  less  than  seven  years,*  and  except  during  the 
period  of  time  from  the  liStJi  day  of  January,  1801,  to  the  30th 
dav  of  ^larch,  lUSTo,  when  hv  statute  ^  all  laws  of  limitation  were 
suspendeil  because  of  the  disturbed  condition  of  the  country  ow- 
ing to  the  civil  war  and  period  of  reconstruction.     This  suspen- 
sion of  the  statute  did  not,  however,  have  the  effect  of  reviving 
causes  of  action  that  were  already  barred,  as  such  thing  was  ex- 
pressly stipulated  against.     Its  object  was  merely  to  prevent  the 
suspended  jx^riod  from  l)eing  taken  into  account  in  the  compu- 
tation of  the  time  required  by  the  statute  to  bar  an  action.    It 
did  not  restore  a  disabilitv  that  had  alreadv  l>een  removed,**  nor 
did  it  have  the  effect  of  jx^rmitting  one  disability  to  be  tacked  to 
another." 

^  309.  Amendment  of  1895. 

According  to  the  amendment  of  1805,  with  respect  to  actions 
for  the  recovery  of  real  projx^rty,  or  ilefenses  founded  on  the  title 
thereto,  it  is  provided  ''that  limitation  shall  not  begin  to  f^ 
against  marrieil  women  luitil  they  arrive  at  the  age  of  twenty- 
one  vears ;  and  further,  that  their  disabilitv  shall  continue  one 
year  from  and  after  the  ]>assage  of  this  article,  and  that  they 
shall  have  thereafter  the  same  tinu*  allowed  others  by  the  pro- 
visions hereof;  and  further,  that  this  article  shall  in  noway 
affect  suits  that  are  now,  or  may  Ix^,  pending  when  the  same  takes 
effect :  and  all  such  suits  shall  be  tried  and  disposed  of  under  the 
law  now  in  force. "^  It  will  be  observed  that,  in  respect  to  other 
rauses  of  action,  the  statute  has  not  been  changed,  and  that  the 
statute  dot^s  not  run  against  a  married  woman.® 

s^  310.  When  and  in  What  Cases  the  Statute  Buns. 

Whenever  the  cause  of  action  or  the  defense  arises,  tlie  statute 

Alt    1  _»,  §  1 4.  5  8.  W  .  as :  Harvey  v.  Carroll,  5 let 

*Fivn(h  V.  Sininilxr^r.  .l-J  To\.  92 :  Civ.  App.  324.  23  S.  W.  713. 

TrainnieU   v.   Neal.   1    Posey   Inrep.  'Brown  v.  Meador,  1  Posey  Unrep.. 

Cas.  {Tex.)  51.  Ca».  (Tex.)  281. 

*Rev.  Stat.  art.  3300.  *Uov.  Stat.  art.  3352. 

•Ragsdale  v.  Barnes.  OS  Tex.  504,  •Ibid.  art.  3373. 
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limitation  W^ins  to  run  against  those  not  specifically  excepted 
ym  its  provisions.  If  the  person  in  whose  favor  the  cause  of 
lion  or  def(*nse  be,  is  then  a  married  woman, *^  the  statute  does 
)t  begin  to  run  in  causes  other  than  those  ])ertaining  to  real 
roperty,  until  tlie  death  of  her  husband  or  the  dissolution  of  the 
larriage  in  some  other  way.^^  In  actions  concerning  real  prop- 
rty,  she  has  until  she  is  twenty-one*  years  of  ag(^,  and  from  and 
fter  that  time  the  statute  runs.  The  amendment  of  1895, 
bovo  noticed,  while  partially  removing  coverture  as  a  bar  to  the 
tuining  of  the  statute,  did  not  Ix^come  effective  at  once,  but  ex- 
►ressly  allowed  one  year  from  its  i)assage.  So,  at  present,  in 
ictioiis  for  the  recov(»rv  of  real  property  or  defenses  founded 
ipon  the  title  thereto,  coverture  is  no  bar  to  the  running  of  the 
tatnte,  exccj)t  where  the  married  woman  is  under  the  age  of 
\ventv-(nie  vears.  From  and  after  the  removal  of  her  disabilitv 
y  death  of  her  husband  or  other  dissolution  of  the  marriage  in 
•crsonal  actions,  and  iroin  and  after  her  l)ec()ming  twenty-one 
ears  of  age  in  real  actions,  she  has  the  same  time  wuthin  which 
3  bring  her  action,  or  sissert  her  defense,  as  other  persons.  If 
t  the  time  the  statute  of  limitation  was  adopted  a  wonum  was 
larried,  she  is  not  affected  bv  it  until  the  removal  of  her  dis- 
bility.^^  And  again,  in  order  to  start  the  statute  against  her, 
PTcause  of  action  must  be  complete  prior  to  her  coverture.  For 
'henever  the  acts  leading  up  to  a  cause  of  action  had  their  be- 
inning,  clearly  if  no  cause  wa.s  complete  so  that  she  might  sue, 
ntil  after  her  coverture,  the  statute  would  not  run  against  her.*"' 
or  will  an  adveise  possession  Ix^gun  during  coverture  start  the 
atute  against  the  wife  until  the  removal  of  the  disability.^* 
The  exemption  of  married  women  from  the  operation  of  the 
atute  pertains  only  to  property  in  which  they  own  some  estate. 

'•Bowles  V.  Smith  (Tex.  Civ.  App.)  Saba  County,  1  Tex.  Civ.  App.  480, 

S.  \V.  381  :    Hyne  v.   Wise    (Tex.  20  S.  W.  941. 

t.  App.)   31  S.  \V.  1001):  Tevis  V.  "McDonald  v.  MeGuire,  8  Tex.  301. 

>llier,  S4  Tex.  038,  19  S.  \V.  801 ;  "Storer  v.  Lane,  1  Tex.  Civ.  App. 

iTley  V.  Renz   (Tex.  Civ.  App.)    24  ioO,  20  S.  W.  852. 

W.  93.5;  Oiirj' V.  Saunders,  5  Tex.  '^Hardy    v.    Dunlap,    7    Tex.    Civ. 

V.  App.  310.  24  S.  \V.  341 :  Smilli  App.  339,  20  S.  W.  852. 

McElyea,  08  Tex.  70,  3  S.  W.  258;  "Han)ert   v.    Brown,   9   Tex.   Civ. 

exia  V.  T>»wis,  3  Tex.  Civ.  App.  113,  App.  335,  31  S.  W.  535. 

S.  W.  1010;  Cunningham  v.  San 
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It  cannot  be  extended  so  as  to  include  property  in  which  the  wife  ' 
has  no  interest  beyond  a  community  or  homestead  right  or  inte^ 
(»st.  If  the  title  to  land  claimed  as  a  homestead  by  the  family  be 
in  the  husband  or  the  community,  clearly,  in  a  proper  case,  limi- 
tation would  run  against  the  husband,  and  necessarily  bind  the 
wife.  The  principle  is  well  illustrated  in  Smith  v.  Uzzell,  61 
Tex.  220.  It  appeared  upon  the  trial  of  that  case  that  the  prop- 
erty in  controversy  was  purchased  by  one  Peel  under  whom  the 
appellant  Smith  held,  at  a  sale  made  under  a  judgment  and  ex- 
ecution against  Uzzell,  the  husband,  that  he  received  a  deed 
therefor  December  3,  1872,  which  was  recorded  on  the  5th  of 
the  same  month  in  the  county  where  the  laijid  was  situated,  and 
that  since  Januarv,  1873,  the  land  had  been  continuouslv  oc- 
cupied  by  Peel  and  the  appellant.  Peel  occupied  the  land  until 
he  sold  it  to  Smith  May  12,  1880,  and  during  that  time  paid  the 
taxes.  The  suit  was  filed  September  24,  1880,  by  the  widow 
imd  minor  children  of  Uzzell,  who  died  in  1878.  The  appellant 
Smith,  among  other  things,  pleaded  limitation  of  three  and  five 
years.  The  land  was  the  separate  property  of  Uzzell.  Limita- 
tion ran  in  the  case  against  the  wife;  the  court  through  Justice 
Stayton  saying :  "Xor  do  we  see  how  the  widow  can  invoke 
such  a  rule.  The  statutory  bar  is  complete  against  those  hold- 
ing the  fee  in  the  land,  and  can  it  be  possible  that  the  one  who 
has  no  estate  at  all  can  have  a  higher  right  than  the  owner  of  the 
fee  could  have  had  he  lived ;  that  there  is  some  vitality  or  magic 
influence  in  the  fact  that  land  was  once  the  homestead,  which 
gives  to  a  claim  of  homestead,  without  an  estate  to  support  it,  an 
exemption  from  the  effect  of  the  statute  of  limitation  which  the 
estate  in  fee  does  not  enjoy,  by  which  the  mere  claim  of  right  to 
use  as  a  honiestoiul  will  be  preserved,  while  adverse  possession 
under  the  statute  devests  the  only  person  from  whom  any  estate 
or  shadow  of  claim  can  be  derived  of  the  only  estate  upon  which 
all  others,  or  rights,  must  depend  for  an  existence  ?  Such  an 
interpretation  of  the  statutes,  applicable  to  the  subject^  would  be 
at  war  with  all  the  settled  canons  of  construction.  .  .  .  When 
the  statutory  bar  is  coin-pU^^e  a^a\i\at  the  owner  of  land  it  must 
he  held  complete  against  Ci,>;ety  one  claiming  through  such  per 
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n,  whatever  mav  be  the  character  of  the  elaim."^*   Nor  is  the 

'  ft 

lie  different  where  th(»  proix^rty  is  community  of  the  husband 
tid  wife.^®  As  applied  to  land,  however,  the  rule  is  now  largely 
arren  of  results  since  the  statute  runs  against  married  women 
ver  twenty-one  years  of  age,  the  same  as  against  their  husbands. 
3ut  in  other  demands  in  favor  of  the  community,  the  cause  of 
idion  being  the  husband's  and  not  the  wife's,  the  statute  runs 
:rom  the  time  when  he  could  have  sued ;  and  if  it  be  barred  as 
»  him,  it  is  also  barred  as  to  the  wife,  notwithstanding  her  com- 
nunity  interest  in  the  property. ^^  Thus,  notes  payable  in  form 
0  the  wife  generally  are  presumptively  community  property, 
ind  as  such  subject  to  the  running  of  the  statute;^®  but  if  the 
lote,  cither  upon  its  face,  or  by  proper  })leadings  and  proof  ap- 
)ears  to  belong  to  her  separately,  then  it  is  not  subject  to  the 
tatute. 

A  cause  of  action  asserted  by  a  married  woman  ais  adminis- 
ratrix  of  an  estate  of  another  person  is  subject  to  the  plea,  since 
t  is  not  a  cause  of  action  in  her  favor,  but  of  the  estate  which 
he  represents.^"  Her  coverture  protects  her  own  rights  only, 
Jid  not  those  of  her  cotenant  in  the  property.^*^  If  the  real  es- 
«te  of  a  married  woman  be  sold  for  taxes  due  a  citv,  she  is  al- 
>wofl  one  year  from  the  removal  of  her  disability  within  which 
)  redeem  the  same.^^ 

311.  Extent  of  Coverture  as  an  Exemption;  must  be  Pleaded. 

Formerly  the  scope  of  the  exemption  of  married  women  from 
6  force  of  the  statutes  of  limitations  was  much  broader  than 

present.  By  an  act  of  January  20,  1840,^2  it  was  provided 
at  "if,  during  coverture,  a  sale  of  any  of  the  lands  or  slaves 

the  wife  be  illegally  effected,  no  limitation  shall  commence 

*Siinonion  V.  Mayblum,  59  Tex.  7;  "Rice  v.  Mexican    Xat.    R.    Co.  8 

jMcy  V.  Mosor,  70  Tex.  42,  7  S.  W.  Tex.  Civ.  App.  130,  27  S.  W.  921. 
\i  Cuellar  v.  DeWitt,  5  Tex.  Civ.  »nVells  v.  Cockruni,  13  Tex.  127. 

p.  668,  24  S.  W.  671 ;  Eldridpe  v.  ^Taylor  v.  Inland,  60  Tex.  29. 

rish,  6  Tex.  Civ.  App.  35,  25  S.  ** Johnson  v.  Schumacher,  72  Tex, 

49.  334,  12  S.  W.  207. 
*Hu88€y  V.  Mofler,  70  Tex.  42,  7  S.  "Rev.  Stat.  art.  521. 

.  606;  Cuellar  v.  DeWitt,  5  Tex.  "Paschal's  Dig.  art.  4603. 

T.  App.  668,  24  S.  W.  671. 
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to  run  during  the  coverture,  and  sliould  the  wife  survive  the  dis- 
solution of  the  marriage,  she  may  sue  for  and  recover  such  prop- 
erty; should  the  wife  survive  the  dissolution  but  not  the  time 
allowed  by  the  law  of  limitations,  then  the  running  of  such  law 
shall  cease  till  all  the  children  of  the  deceased  mother  shall  have 
arrived  at  the  age  of  majority,  or  those  under  that  age  shall  have 
marrie<l,  and  the  heirs  of  the  wife  shall  have  the  unexpired  time 
allowed  by  the  law  of  limitations,  within  which  to  institute  their 
suit  for  the  recovery  of  said  property;  and  if  the  wife  shall  not 
survive  the  dissolution  of  the  marriage,  the  laws  of  limitations 
shall  not  commence  running,  as  to  the  children  of  the  deceased 
mother,  until  all  the  children  shall  have  arrived  at  the  age  of 
majority,  or  those*  under  that  age  shall  have  married."  This 
act  was  re|)ealed  by  the  adoption  of  the  Revised  Statutes  of  1879, 
but  is  here  given  as  it  might  have  a  possible  bearing  upon 
the  (juosrion,  since,  if  the  mother  did  not  survive  the  dissolution 
of  the  marriage,  limitations  did  not  run  against  her  children 
until  all  had  arrived  at  their  majority  or  married,  and  for  the 
further  reason  that  it,  with  the  other  statutes  quoted,  shows  the 
trend  of  our  legislation  upon  this  subject.  It  has  been  held  that 
the  repealed  article  contemplated  such  a  sale  as  illegally  affected 
the  wife's  ])ro|KM-ty  as  an  apparently  good  conveyance,  and  not 
one  tliat  is  void  by  reason  of  an  insufficient  acknowledgment  by 
her.-'' 

Wliere  one  relies  upon  coverture  to  take  her  case  out  of  the 
statute,  such  facts  must  be  properly  pleaded-  and  proved.** 
Proof  without  such  allegation  will  not  Ix^  permitted.^*'^  And 
where  it  is  sought  to  show  that,  under  the  act  of  the  legislature 
sus])en(ling  the  running  of  the  statutes  from  January,  1801,  to 
irarcli,  1870,  the  disability  of  coverture  existed  as  to  one  reply- 
ing to  a  jdea  of  limitations,  at  the  time  the  suspension  ceased, 
the  burden  is  upon  such  person  to  show  coverture  at  that  time.** 
Whether  the  action  be  by  the  wife  in  person  or  by  the  hu.sband 
in  her  behalf,  it  is  incumbent  to  plead  and  prove  such  exemption 

^Harris  v.  Wells,  8.1  IVx.  312,  20  ^'DubUn  v.  Taylor.  B.  &  H.  R.  Co- 

S.  VV.  (;8.  (Tex.  Civ.  App.)  49  S.  \V.  667. 

^*Cork«y  ^•.  Aiidorson,  5  Tex.  Civ.  -'•^VfcConnico  v.  Thompson,  19  Tex. 

App.  213,  23  JS.  W.  83U.  Civ.  App.  539,  47  S.  W.  537. 
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roiu  the  statute.     When  thus  pleaded  and  proved,  however,  the 
itatute  has  no  application  to  her,  within  the  limitations  laid 
down.-"     It  can  make  no  difference  that  she  and  her  husband 
are  living  apart,  or  that  he  has  deserted  her.     It  will  not  do  to 
say  that  where  the  husband  has  deserted  her  she  is  in  effect  a  feme 
iole,  and  can  sue  in  her  own  right,  and  for  that  reason  ought  not 
to  be  j)rotected  bv  the  ex(»mption  from  the  running  of  the  stat- 
ute.-^    The  same   may  l)e  said  of  her  concerning  her  separate 
property,  even  when  she  and  her  husband  are  living  together; 
if  he  fails  or  refuses  to  sue,  she  mav  do  so;  vet  in  neither  case 
does  the  permission  to  sue  render  it  obligatory  upon  her.     She 
is  permitted  to  sue  for  her  separate  property  at  any  time  upon 
her  husband's  failure  or  refusal ;  yet  no  one  would  think  of  con- 
tending that  from  the  date  of  her  husband's  failure  or  refusal 
the  statute  would  run  against  her.     That  would  effectually  deny 
her  the  exemption  altogether,  since  the  husband's  failure  and 
the  statute  would  begin  when  the  cause  arose.     The  provision 
allowing  the  exemption   is  not  so  limited,  but  broadly  denies, 
during  their  coverture  in  jK'rsonal  actions,  and  their  minority 
mreal  actions,  that  the  statute  of  limitations  shall  apply  to  them. 
The  exemption  being  to  her  as  long  as  she  is  a  married  woman, 
the  fact  of  her  being  deserted  by  her  husband  affords  no  groimd 
for  denying  her  the  benefit  of  the  exemption,  and  subjecting  her 
to  a  plea  of  the  statute.      Tn  Xorth  Carolina,  where,  under  the 
^'o<le,  a  feme  covert  may  sue  for  her  separate  property,  it  is  held 
that  the  statutes  do  not  run  against  her  upon  her  failure  to  do 
80.-^     Similar  holdings  are  made  in  Missouri,^^  Mississippi,***' 
California,^"  Ohio,^^  and  probably  other  states. 

Upon  parity  of  reasoning  it  is  thought  that  limitations  will 
lot  run  against  a  married  Avoman  during  her  disability,  in  that 
;lass  of  cases  where,  by  reason  of  the  husband's  conflicting  in- 
erests,  or  his  wrongful  or  fraudulent  conduct,  she  is  authorized 

*TIarri.son     v.     Sulphur     Springs  "Smith  v.  Charter  Oak  L.  Ins.  Co. 

Tex.   Civ.   App.)    50   S.   W.    1064;  04  Mo.  330. 

friffin  V.  Towns  (Tex.  Civ.  App.)  25  ^''Xortli  v.  James,  61  Miss.  761. 

..  W.  908.  *=\Vilw»n  v.  Wilson,  36  Cal.  447. 

•Throckmorton  v.  Pence,  121  Mo.  "Ashley  v.  Rockwell,  43  Ohio  St. 

0,  25  S.  W.  843.  380,  2  N.  E.  437. 

•Campbell  v.  Crater,  95  X.  C.  156. 
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to  sue  upon  a  demand  tbat  would  otherwise  be  the  husband'* 
suit.  Such  suits  are  not  expressly  authorized  by  statute,  but 
are  permitted  by  the  courts  out  of  the  great  necessity  of  the  case^ 
and  are  analogous  to  her  suits  when  deserted  by  her  husbani 
That  she  is  thus  sometimes  permitted  to  sue  furnishes  no  reason 
why  in  such  case  the  plain  mandates  of  the  statute  exempting 
her  from  the  force  of  the  statute  of  limitations  should  be  ig- 
nored.^^  It  may  result,  then,  that  actions  which  are  ordinarily 
maintainable  by  the  husband  may  become  barred  against  him^ 
hut  as  to  the  wife,  who  by  force  of  the  special  circumstances  of 
the  case  mav  sue,  are  not  barred.  This  is  not  in  conflict  with 
the  views  expressed  in  the  latter  part  of  the  preceding  section.^^ 
There  the  caset^  stated  could  l)e  maintained  by  the  husband  only^ 
here,  by  the  wife  only. 

To  a  plea  of  laches  or  stale  demand,  coverture  is  generally  a 
suiRcient  answer,  the  same  as  where  it  is  interposed  to  avoid  the 
statutory  bar  based  on  lapse  of  time.  ^^The  cases  in  which  it 
may  be  supposed  to  have  been  held  that  the  same  rule  as  to  dis- 
abilities and  as  to  time  within  which  suits  must  be  brought  does 
not  exist  in  equity  as  at  law,  must  probably  mean  nothing  more 
than  that  the  lapse  of  a  long  time,  after  cause  of  action  accrues, 
before  suit  is  brought,  is  a  fact  from  which  inference  of  want 
of  right  may  sometimes  be  draAvn,  which  could  not  be  indulged 
if  suit  had  been  brought  promptly,  and  thus  the  lapse  of  time 
assist  t^^)  rea^'h  the  conclusion  that  the  right  in  fact  never  did 
exist,  rather  than  to  have  intended  to  hold,  in  the  face  of  statutes 
declaring  what  disabilities  shall  operate  to  prevent  bar,  that 
any  court  has  iiower  to  denv  to  such  statutes  their  full  effeet  when 
presented  in  an  equitable  proceeding  as  well  as  when  arising  in 
actions  strictlv  leaal  in  their  natures.''^*^ 

A  petition  for  new  trial  in  a  suit  by  a  defendant  where  judg- 
ment has  Ix'en  rendered  upon  service  by  publication  is  such  a 
suit  as  that  plea  of  limitation  may  be  met  by  plea  of  coverture.*' 
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•Alsup  V.  Jordan,  60  Tex.  300,  6  App.  605,  24  S.  W.  529:  Darrow  v. 

S.  \V.  8;n.  Summerhill    (Tex.  Civ.  App.)   58  S. 

""Wntc,  §  310.  W.  158:  Storer  v.  Lane,  1  Tex.  CW. 

"Jlill  V.  Moore,  Ho  Tex.  335,  19  S.  App.  250,  20  S.  W.  852. 

W.  I(i2;  Reefl  v.  West,  47  Tex.  248;  ^^iJrown  v.  Brown,  61  Tex.  45. 
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§  312.  Wife  may  Claim  Benefit  of  Statute  of  Limitations. 

Like  any  other  defense  recognized  by  law,  the  wife  is  entitled 
to  the  plea  of  limitation  in  actions  against  her.     It  is  a  personal 
defense  to  her,  and  cannot  be  waivcnl  by  her  husband  or  anyone 
else  for  her,  without  her  consent.     The  husband  has  no  authoi- 
ity  to  revive,  as  against  her  property,  a  claim  that  has  become 
barred  by  limitations.^®    Nor  can  he,  by  an  acknowledgment  and 
new  promise,  prevent  the  running  of  the  statute  upon  a  demand 
against  her.     Thus,  if  she  be  surety  by  mortgage  upon  her  prop- 
erty for  his  debt,  he  would  have  no  authoritv  to  renew  his  debt 
without  her  consent,  and  thus  arrest  the  running  of  limitations 
in  her  favor.     In  a  suit  brought  to  foreclose  a  mortgage  given 
,     by  her  to  secure  her  husband's  debt  more  than  four  years  after 
the  maturity  of  such  debt,  her  plea  of  limitation  was  sustained, 
notwithstanding  her  husband's  debt  had  been  kept  alive  by  pro- 
ceedings in  bankruptcy.^^     It  can  make  no  difference,  so  far  as 
ber  right  to  plead  the  statute  is  concerned,  whether  the  demand 
against  her  be  for  a  postnuptial  or  antenuptial   debt.     A   nice 
question  arises  as  to  the  power  of  the  wife  to  renew  her  promise, 
and  thus  keep  alive  the  demand  against  her.     It  is  held  in  Ver- 
mont that  she  cannot  make  such  contract  of  extension  during 
coverture.'*^     With  us  the  test  would  doubtless  be  whether  the 
new  promise — for  it  is  upon  the  new  promise  the  action  must  be 
brought — is  such  as  she  may  make  under  the  statute  of  contracts. 
I  think  a  legitimate  construction  of  the  statute  permitting  her 
to  contract  for  necessaries  will   embrace  the  contract.      Her 
rights — and  these  the  act  was  intended  to  protect — would    be 
better  served  to  permit  the  extension  than  to  deny  it,  and  thereby 
possibly  cause  an  unseasonable  sacrifice  of  her  property.     Such 
extension  might  be  highly  advantageous  to  her  interests ;  some- 
one ought  to  have  the  power  to  make  the  contract.     The  husband 
cannot,  but  it  ought  to  be  held  that  she  can.'*^     If  the  debt  be 
secured  by  lien  upon  her  property,  there  would  be  the  further 
reason  for  permitting  the  contract,  that  it  would  be  for  the  bene- 

"Milbiirn  v.  Walker,  11  Tex.  329.  "Farrar  v.  Bessey,  24  Vt.  80. 

"Wofford  V.  Unger,  55  Tex.  480.  "Beattie    v.     Keller     (Tex.    Civ. 

See  also  Washington  L.  Ins.  Co.  v.      App.)  49  S.  W.  408. 
Gooding.  19  Tex.  Civ.  App.  490,  49 
S.  W.  123. 
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fit  of  her  separate  estate.*^  But  slie  cannot  make  such  coutrac 
as  will  arrest  the  running  of  tlie  statute  in  the  husband's  favor.*^ 
Xor  can  she,  by  an  acknowledgment  and  new  promise,  revivi 
a  debt  already  barred,^^  for  the  new  promise  must  be  made  byi 
person  competent  to  contract/^  and  it  can  hardly  be  said  thatai 
undertaking  to  satisfy  an  unenforceable  demand  is  within  anj 
class  of  contracts  which  a  married  woman  can  make.'*® 

§  313.  Tacking  Disabilities. 

When  it  is  remembered  the  statutes  begin  running  the  moment 
the  cause  of  action  accrues,  it  will  he  readily  seen  that  at  that 
particular  time,  if  no  disability  exists,  the  statute  will  be  ope^ 
ative.     And   when  once  begun,  no  subsequent  disability  will 
arrest  its  running,  for  a  disability  arising  after  the  cause  of  ac- 
tion has  accrued  is  not  one  existing  '*at  the  time  the  cause  of 
action  accrues/'     For  illustration,  let  us  suppose,  at  the  time  the 
cause  of  action  accrues  the  person  in  whose  favor  the  cause  of 
action  exists  is  an  infant;  bv  the  terms  of  the  statute  such  infant 
has  the  same  time  after  the  removal  of  such  disability  within 
which  to  bring  the  action  as  is  allowed  to  others  not  similarly 
disabled.     Xow,  upon    reaching  her   majority,  or   marrying,*^ 
she  is  relieved  of  the   disabilitv   of   infancv,   and   the  statute 
stJirts.****      It  can  nuike  no  difference  that  by  marriage  she  is  again 
under  disability;  it  is  another  disability,  and  one  that  will  ex- 
empt her  from  the  statute  as  to  causes'  accruing  during  that  dis- 
ability, but  not  from  tlu>se  accruing  prior  to  it.     If  a  different 
rule  obtained,  as  was  said  by  Lord  Eldon,  '^disabilities  might 
travel  through  minorities  for  centuries.''**^     Indeed,  since  18ii^, 
the  statute  plainly  prohibits  the  extension  of  the  exemption  hy 
joining  one  disability  to  another.     It  follows:     ^'The  period  of 
limitati(m  shall  not  be  extended  bv  the  connection  of  one  dis* 

«Prootzpl    V.   lii\\w\,   21   Tex.   Civ.  "Parish   v.    Alston,   05   Tex.  194; 

App.  5.31),  .")4  8.  \V.  M:^.  Grayson  v.  Lofland,  21  Tex.  Civ.  Apf 

"ilainiUoii     v.     IN-ck     (Tex.     Civ.  503,  .52  8.  \V.  121. 

App.)  3S  S.  \V.  403.  ^Maekson  v.  Houston,  84  Tex.  822, 

**Pittam  V.  Foster,    1    Barn.  &   C.  19  S.  W.  TIM);  White  v.  I^timer,  12 

248.  Tex.  (il :  Tlionipson  v.  Cragg,  24  Tex. 

^'Ilannunrs  Ap])ral.  0  Pa.  471.  582. 

♦•Westhrooks  v.  AvWw^,  33  Tex.  90.  ^'Angell,  Lim.  242. 
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ability  with  another;  and  when  tlie  law  of  limitation  shall  be- 
giii  to  run  it  shall  continue  to  run,  notwithstanding  any  super- 
vening disability  of  the  party  entitled  to  sue,  or  liable  to  be 
Biied.'^*^*^  So,  where  the  statute  is  set  ninning  against  a  woman 
bv  the  death  of  her  husband,  it  will  not  be  arrested  bv  her 
rabsequent  marriage  f^  or  if  at  the  time  of  the  accrual  of  the 
cause  of  action  in  favor  of  one,  she  be  not  wdthin  one  of  the  ex- 
emptions, her  subsequent  marriage  will  not  interrupt  the  .run- 
ning of  the  statute  already  set  in  motion  when  the  cause  ac- 
micd.'^^  Neither  can  its  running  be  arrested  by  an  assignment 
of  the  cause  of  action  or  sale  of  the  property  to  one  under  dis- 
ability. Such  purchaser  cannot  avoid  the  statute,  for  limita- 
tions have  begim  prior  to  the  disability.®^  The  same  rule  ap- 
plies to  the  plea  of  stale  demand  in  equitable  actions.  There 
can  be  no  tacking  of  disabilities  to  defeat  it.** 

§314.  Husband  Pleading  Limitation  against  the  Wife. 

We  have  seen  that  the  exemption  applies  to  the  wife,  even  in 
those  extraordinary  cases  where  she  may  sue  the  husband.**  In 
personal  actions  the  exemption  continues  during  the  coverture ; 
bence  the  husband  may  not  plead  limitations  against  her  de- 
mands.***^ In  real  actions  she  is  not  exempt  after  arriving  at 
the  age  of  twenty-one  years,  yet,  the  husband  and  wife  being  one 
family,  the  holding  of  one  is  the  holding  of  both,  and  there  could 
hardly  be  that  adversity  which  could  be  the  foimdation  of  a  suit 
or  defense  by  the  one  against  the  other.  After  the  severance 
of  the  marriage  relation  by  divorce  no  reason  is  apparent  why 
the  husband  might  not  plead  a  limitation  to  the  wife's  suit 
igainst  him  upon  a  cause  that  existed  during  their  coverture. 

"Rev.  Stat.  art.  3376.  "Wichita    Land   &    Cattle    Co.   v. 

"McDonald  v.  McGuire,  8  Tex.  3G1.  Ward,  1  Tex.  Civ.  App.  307,  21  S.  W. 

"Bowles  V.  Smith  (Tex.  Civ.  App.)  12S. 

I  S.  \V.  381:   Best  v.  Nix,  6  Tex.  "^Wntc,  §  311. 

iv.  App.  349,  25  S.  W.  130.  ^r>iirnlium   v.   McMichael.   6   Tex. 

^Eddie  v.  Tinnin,  7  Tex.  Civ.  App.  Civ.  App.  496,  26  S.  W.  887. 
n,  26  S.  W.  732. 
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JUDGMENT   AND    EXECUTION. 

§  31o.  Validity  of  General  Judgment  §  320.  Judgment  where  She  is  Not 
against  Married  Woman.  Personally  Liable:  Costs. 

§  310.  —  Contrary  Holdings.  §  321.  When  Judgment  against  Hiw 

§317.  —  Comment.  band  Binds  Her. 

§318.  Default  Judgments;    Errone-  §322.  Her  Confession  of  Judgment 

ous  Judgments.  §  323.  Execution. 

§  319.  Collateral  Attack. 

§  315.  Validity  of  General  Judgment  against  Harried  Woman. 

In  an  action  against  the  hnsband  and  wife  for  debts  contract- 
ed bv  the  wife  for  necessaries  for  herself  and  children,  and  for 
expenses  incnrred  for  the  benefit  of  her  separate  property,  the 
statute  provides:     ^'If  it  shall  appear  to  the  satisfaction  of  the 
court  and  jury  that  the  debt^  so  contracted,  or  expenses  so  in- 
curred, w(^re  for  the  purposes  enmnerated  in  said  article,  and 
also  that  the  debts  so  contracted,  or  expenses  so  incurred,  ^vcre 
reasonable  and  proper,  the  court  shall  decree  that  execution  may 
be  levied  upon  either  the  common  property  or  the  sej)arate  prop- 
erty of  the  wife,  at  the  discretion  of  the  plaintiflF."*      No  pro- 
vision is  nuule  for  such  order  in  any  other  character  of  demand 
H«:ainst  her.      It  is  only  with  reference  to  the  particular  class  of 
contracts  mentioned.     But  the  wife  is  liable  upon  her  torts,  for 
her  antenuptial  debts,  and  in  other  ways  may  subject  herself  to 
a  judgment.     What,  then,  are  the  requirements,  if  any,  with  re- 
sj)ect  to  the  contents  of  the  judgment  roll,  to  render  valid  a  judg- 
ment against  a  married  woman  ?     If  to  this  statute  there  be 
given  all  the  force^  that  could  be  contended  for,  it  would  at  most 
only  re(|uire  that  in  a  judgment  against  a  married  woman  upon. 

'Rev.  Stat.  art.  2071. 
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the  class  of  obligations  mentioned  the  judgment  should  specifi- 
cally award  execution  against  the  property  desired  to  be  reached, 
v,lutlKr  separate  or  community.     But,    as   just   stated,  in  the 
case  of  judgments  against  her  for  her  torts,  or  her  antenuptial 
(lel)t?,  no  such  requirement,  if  it  is  a  requirement,  is  made.  Her 
liability  is  personal  and  general,  and  depends  upon  facts  which 
are  concluded  by  the  judgment;  the  judgment  is  also  personal 
and  general.     Xo  fonu  of  judgment  is  required ;  it  is  not  differ- 
ent from  judgments  against  other  persons  generally.     A  judg- 
ment against  a  married  woman  has  exactly  the  same  force  and 
effect  as  one  against  her  husband.     The  limitations  upon  her 
ability  to  bind  herself  and  property  are  matters  preliminary  to. 
Mid  determined  by,  the  judgment  rendered.     Prior  to  the  stat- 
ute above  noticed,  a  judgment  against  the   husband  and  wife 
generally,  without  any  specific  directions  as  to  the  estate  out  of 
^vhich  it  was  to  be  satisfied,  could  be  satisfied  by  a  levy  upon 
either  the  estate  of  the  husband  or  the  wife,  or  upon  the  commu- 
Dity.-         This  has  been  long  followed.*     Pretermitting  from 
our  consideration  the  statute  quoted,  the  question  is  compara- 
tively easy  of  solution.     With  us,  imlike  at  common  law,  the 
^ife  is  in  many  cases  liable  to  a  personal  judgment  to  be  satis- 
fied out  of  her  separate  estate ;  in  short,  she  is  a  proper  juristic 
person,  upon  whom  ser\'ice  of  process  may  be  had,  and  against 
whom  judgment  in  all  respects  valid  may  be  rendered.     And  to 
the  judgments  so  recovered  against  lie'r,  in  a  court  of  competent 
jurisdiction,  there  attaches  the  same  degree  of  finality  as  to  those 
against  any  other  individual.     True,  Avhere  it  appears  that  the 
judgment  is  sought  against  a  married  "woman  the  petition  must 
show  such  facts  as  authorize  it;  but  nowhere  is  it  required  that 
the  judgment  rendered  should  contain  the  evidence  upon  which 
the  court  was  authorized  to  render  the  judgment.     It  is  matter 
that  cannot  be  inquired  into,  exc*ept  by  way  of  appeal  or  error, 
since  the  character  of  finality  which  attaches  to  all  judgments 
forbids  it.     So,  whatever  the  source  of  her  liability,  whether  in 
her  tort  or  her  contract,  a  general  judgment  against  her  is  valid 

•Howard  v.  North,  5  Tex.  290. 
•Cayce   v.   Powell,   20   Tex.    767; 
Nichols  V.  Dibrell,  61  Tex.  539. 
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»unt  of  goods  sold  to  her  husband,  and  for  which  she  was  in  no 
way  Hable,  and  relying  further  upon  the  article  of  the  statute 
under  discussion,  as  the  judgment  of  the  justice's  court  did  not 
direct  exwution  against  her  separate  property.  On  appeal  !Mrs. 
Tavlor  contended  that  under  the  article,  in  order  to  bind  the 
separate  estate  of  the  wife,  the  judgment  of  the  court  should  di- 
rect execution  to  be  levied  upon  her  separate  property.  That 
the  judgment  in  that  case  bc*ing  generally  against  Taylor  and 
wife,  witliout  such  sj)ecial  direction,  it  was  in  effect  only  a  judg- 
ment against  the  community  estate.  The  court  h(4d  the  judg- 
ment against  Taylor  and  wife  supported  the  ex(»cution  against 
Mrs.  Taylor's  se})arate  property ;  and  refused  to  assent  to  the 
apparent  holding  of  T'aylor  v.  Stephens,  17  Tex.  ( -iv.  App.  36, 
i2  S.  W.  1048,  that  article  2971  ^'requires  that  a  judgment 
against  a  married  woman  should  direct  that  execution  issue 
■gainst  her  separate  property,  and  that  a  general  judgment  and 
order  that  execution  issue  is  no  more  than  a  judgment  against  the 
comnumity."  So,  while  in  neither  case  the  precise  question  of 
1  judgment  against  a  married  woman  for  necessaries  or  expenses 
for  the  benefit  of  her  separate  property  was  before  the  court, 
^'ot  the  question  was  considered  in  each,  and  contrary  conchi- 
lions  reached. 

i317.  —  Comment. 

It  is  not  altogether  clear,  nor  probably  fair  to  say,  that  Tay- 
3rv.  Stephens,  n  Tex.  Civ.  App.  30,' 42  S.  W.  1048,  holds 
bat  judgments  against  nuirried  women,  not  providing  for  exe- 
ution  against  their  separate  estates,  are  no  more  than  against 
le  community.  The  language  used  is  susceptible  of  another 
leaning.  However  that  may  be,  the  better  reason  seems  to  be 
ith  the  doctrine  that  a  judgment  generally  against  a  marrie<l 
Oman,  either  alone  or  jointly  w4th  her  husband,  even  though  it 
)  upon  a  contractual  obligation  such  as  mentioned  in  the  stat- 
ic, may  be  satisfied  by  levy  upon  her  separate  property.  The 
bole  t<?nor  of  our  law  nx'ognizes  the  liability  of  her  property 
»r  certain  demands.  The  character  of  these  demands  is  limit- 
l,  circumscribed,  and  defined,  but  the  liability  is  general,  upon 
e  particular  demands  included.  Whether  or  not  the  particu- 
r  demand  falls  within  one  of  the  classes  upon  which  she  may 
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Ix^  lijible   15  to  be  determined  before  judgment;  and  the  conclu- 
sive character  of  a  judgment  will  preclude  any  investigation  back 
of  it  to  ascertain  the  character  of  demand  supporting  it.     Un- 
less the  failure  to  award  execution  specially  against  her  in  those 
cases  where,  imder  the   statute,  it    is   authorized,  renders  such 
judiTincnts  absolutely  void,  rather  than  irr^:ular,  no  court,  ex- 
cept by  a  dirtvt  pnx'cedina:,  could  look  to  see  whether  the  judg- 
ment was  supported  by  the  character  of  contractual  obligations 
embract'd  in  the  article,  or  by  the  wife's  tort  or  antenuptial  debt 
Afifain.  the  renins  of  the  statute  are  but  directorv,  for  the  bene 
tit  of  the  plaintitf  in  the  action,  and  not  the  defendant  wife.  If 
it  had  Uvn  the  intention  that  judgments,  even  upon  the  class 
f»f  demands  !uentione«l,  not  containing  such  directions,  were  to 
Ik?  void,  cxi-rtainly  the  act  could  have  plainly  so  stated.     How- 
ever, there  can  W  no  question  but  that  a  court  upon  rendering 
judgment  against  a  married  woman  ujx^n  a  demand  included  in 
the  statute  would  be  authorized  to  awani  execution  against  her 
separate  pn>[>erty  or  the  c«>mmunity  at  the  option  of  the  plaintiff 
as  indicatt^l,  and  that  it  should  do  so.     But  its  omission  is  but 
au  irn^gulariry,  that  can  avail  no  one  i>nything.     On  appeal  to 
reverse  it  i.vuld  be  remeiiied  bv  ci>rrection."*     The  case  of  Pow- 
^  / -.N*  V.  Pirks  i^Tex.  Civ  App.)  3o  S.  W.  7 IS.  mistakes  the  char 
acter  and  lU'intutn  of  pnx>f  rei]uired  by  this  statute  to  bind  the 
wife  ujvu  lur  c»nuract,  for  a  mandator^-  direction  as  to  the  form 
of  the  verdict  or  jii«lgment.     That  the  debt  was  for  necessaries, 
or  for  the  Ivnetit  of  her  separate  prop>erty,  is  a  proper  thing  to 
Iv  pleaded  and  pn.^ved  ^vrrainly,  and  als»>  that  they  were  "rea- 
sonable and  pn>per,"  and  the  c».Hirt  should  instruct  the  jury  that 
they  should  Iv  sarisrieii  of  these  things ;  but  if  the  legislature  had 
intondevl  ro  pn:M*rilv  the   f«>rm   of   the  verdict  or  judgment  it 
ivnild  have  done  so  in  plain  terms,  and  to  say  that  the  statute  was 
meant  to  do  as  much  is  extreme. 

Ir  mi^li:  iv  argue^l  wirh  et]ual  plausibility  that  the  object  of 
the  provision  award inir  oxtvution  aeainst  the  communitv  or  the 
wito'>  so:nira:o  pr«-iH  rry  at  the  discretion  of  the  plaintiff  was  to 
nnnove  all  doubr  as  to  the  liability  of  the  commuiutv.  not  the 

H^rant  v.  \V-'i::'o<,>y.  42  Tr  x   "20:       an^  r.   Breneman    ^Tex.  Civ.  App.) 

Tavlor  V.  Muri'^v.  :>t)  1\'\.  Jvi:   Ev-       4t;  S.  W.  SO. 
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^parate  property  of  the  wife,  for  the  judgment  so  rendered. 
The  statute  authorizing  suits  against  her  upon  her  separate  debts 
does  not  prescribe  that  execution  shall  be  specifically  awarded 
against  her,*  but  does  prohibit  a  personal  judgment  being  ren- 
dered against  the  husband,  impliedly  authorizing  a  personal 
general  judgment  against  her,  for  the  act  could  have  no  other 
meaning.  If  execution  be  ordered  generally  upon  a  personal 
judgment,  what  estate  could  ordinarily  be  reached  ?  The  sepa- 
rate estate  of  the  debtor.®  But  it  has  not  always  been  so  clear 
that  the  community  was  likewise  liable  for  the  wife's  debts  of 
the  character  mentioned  in  the  statute;  especially  at  the  early 
day  of  the  enactment  of  this  statute.  The  absolute  control  of 
that  estate  by  the  husband — ^his  ordinarily  exclusive  right  to 
charge  or  dispose  of  it — ^was  well  calculated  to  leave  it  doubtful 
that  it  could  be  taken  for  the  wife's  contracts  concerning  her  sep- 
arate property,  etc.,  and  hence  the  statute.  So,  if  under  the 
statute  there  exists  a  doubt  as  to  which  estate  would  be  liable 
in  the  absence  of  a  specific  direction  against  it,  it  would  be  in 
favor  of  the  exemption  of  the  community,  and  certainly 
mthout  such  direction  the  separate,  above  all  other  estates, 
should  be  liable.  But  of  course  it  is  well  settled,  now,  that  the 
community  estate  is  also  liable  to  be  taken  in  execution  for  the 
life's  debts. 

In  actions  by  the  wife  alone,  where  she  recovers,  the  judg- 
tnent  is,  of  course,  in  her  favor  alone ;  but  if  she  be  joined  pro 
forma  by  her  husband  the  same  should  run  in  his  favor  as  well.^ 

§318.  Default  Judgments;  Erroneous  Judgments. 

The  difficulty  in  the  way  of  some  in  assenting  to  the  rule  as 
above  contended  for  lies  in  overestimating  the  extent  of  the 
familiar  and  well-recognized  rule  that  a  judgment  will  not  be 
permitted  to  stand  against  a  married  woman  where  the  petition 
does  not  clearly  state  such  a  case  as  will  make  her  liable  under 
the  law.  But  this  is  no  objection  at  all  to  the  binding  force  of 
judgments  generally  against  married  women.     The  same  may 

•Rev.  Stat.  art.  1201.  'Houston  &  T.  C.  R.  Ck).  v.  Red 

•See  Womack  v.  VVomack,  8  Tex.      CroHs  Stock  Farm,  22  Tex.  Civ.  App. 

r97.  114,  53  S.  W.  834. 
M.  W.— 24. 
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be  said   of  judgments    recovered  against  other  individuals  not 
similarly  incapacitated.     A  judgment  against  any  one  is  errone- 
ous where  the  same  is  not  authorized  by  the  pleadings.     This  is 
the  whole  thing  in  a  nutshell.     But  by  this  rule  it  is  not  meant 
that  tlu'se  judgments  are  void,  or  even  voidable  upon  a  direct 
proceeding,  it*  by  direct  proceeding  is  meant  other  than  the  usual 
appeal  or  error.     They  are  simply  erroneous,  and  subject  to  be 
set  aside  by  pn>[KM*  review,  even  where  the  same  may  be  a  default 
judgment.**     Such  judgments  do  not  carry  upon  their  face  their 
own  invalidity.      The  wife,  within  certain  prescribed  limits,  is 
a  proper  juristic  person,  as  capable  of  binding  herself  and  es- 
Uito  a>  any  other  person  who  is  in  all  res|KH»ts  sui  juris.    There 
is  little  analogy  betwec^n  the  connnon-law  rule  upon  this  subject 
and  our  own ;  under  the  common  law,  so  diiferent  from  ours  in 
this  essential  particular,  the  courts  could  not  render  any  sort  of 
judgment  against  her,  for  the  very  gocul  reason  that  in  law  there 
was  no  such  p(M*son  as  a  wife  with  power  to  contract  and  be  sued. 
Sh(»  even  had  nt)  s(»parate  individuality.      There  was  no  proi)er 
juristic  ])erson  upon  whom  service   could    be    had,  and  against 
whom  execution    could    issue;    certainly  no  judgment  con  Id  be 
rend(»rcd.      With  us,  however,  there  is  such  a  person,  and  the 
exemption,  because  of  coverture  being  only  partial,  is  a  peculiar 
defense,  which,  if    not    appearing  .upon    the    j)leadings  of  the 
plaiiitiff,  must    be    })leaded    by    the  defendant  herself.     In  the 
sense  that  the  common  law  deemed  judgments  against  married 
women  void  for  want  of  a  j)roi)er  defendant  uj)on  whom  the  de- 
crees of  the  court  could  operate,  our  judgments  are  not  void. 
And  we  apj)r(»hen(l  the*  tnu*  rule  to  be,  that  the  judgment  of  a 
court  of  coHi])etent  jurisdiction  against  a  married  woman  prop- 
erly b(»foi-e  it,  u|)on  any  cause  of  action,  however  erroneous  or 
irregiihir,  is  final  and  binding  upon  her  until  set  aside  by  a  di- 
rcvt  proceeding  for  that  j)urpose,  precisely  as  though  she  were 
sole.     It  may  be  pleaded  as  res  judicata  against  her  as  against 
any  other  person  f  and,  as  with  other  ])ersons,  its  binding  force 
extends  to,  {uid  concludes,  her  upon  all  questions  which  actually 

"Sec  r.aii(l  V.  Tliomas.  22  Tex.  27fi :       v.  Sterlinp^,  18  Tex.  Civ.  App.  8.  44  & 
Tniiil)lc  V.  Milloi,  24  Tex.  214:  Me-       \V.  Oil. 
nard  v.  Sydiun',  2<)  Tex.  ITu  \  Focke  'Nichols  v.  Dibrell,  61  Tex.  530. 
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were,  or  might  properly  have  been,  litigated  in  the  suit.     Xo 
distinction  is  made  in  lier  favor  over  others  in  this  respect. 

» 

1 319.  Collateral  Attack. 

This  brings  us  to  a  consideration  of  the  methods  by  which 
judgments  against  married  women  may  be  attacked,  on  accoimt 
of  their  being  void,  voidable,  erroneous,  or  in  any  respect  irregu- 
lar. And  in  this  connection  as  being  helpful  to  a  proper  under- 
standing of  the  immediate  subject,  we  append  the  remarks  of 
ifr.  Black  in  his  excellent  work  on  judgments,^^  witli  regard  to 
the  (hstinction  iK^tween  void  and  voidable  judgments.  "The 
differences,  tliougli  real  and  fundamental,  are  not  always  marked 
with  sufficient  sharpness  in  juristic  writing,  and  courts  have 
been  known  to  speak  of  a  judgment  as  Void,'  when  they  meant 
no  more  tlian  tliat  it  w^as  liable  to  be  overturned  if  properly  at- 
tacked. Xow  a  void  judgment  is  in  reality  no  judgment  at  all. 
It  is  a  mere  nullity.  It  is  attended  by  none  of  the  consequences 
<>f  a  valid  adjudication,  nor  is  it  entitled  to  the  respect  accorded 
to  one.  It  can  neither  affect,  impair,  nor  create  rights.  As  to 
the  person  against  whom  it  professes  to  be  rendered,  it  binds  him 

• 

in  no  degree  whatever;  it  has  no  effect  as  a  lien  upon  his  prop- 
^*rty;  it  does  not  raise  an  estoppel  against  him.     As  to  the  per- 
son in  whose  favor  it  professes  to  be,  it  places  him  in  no  better 
position  than  he  occupied  before ;  it  gives  him  no  new  right,  but 
«n  attempt  to  enforce  it  will  place  him  in  peril.     As  to  third 
pecs<nis,  it  can  neither  he  a  source  of  title  nor  an  impediment  in 
the  wav  of  enforcin^:  their  claims.     It  is  not  necessarv  to  take 
any  steps  to  have  it  reversed,  vacated,  or  set  aside.     But  when- 
ever it  is  brought  up  against  the  ])arty,  he  may  assail  its  preten- 
sions and  show  its  worthlessness.     It  is  supported  by  no  pre- 
sumptions, and  may  be  impeached  in  any  action,  direct  or  col- 
lateral.   On  the  other  hand,  a  voidable  judgment  is  one  which, 
though  not  a  mere  nullity,  is  liable  to  lx>  made  void  when  a  per- 
son who  has  a  right  to  proceed  in  the  matter  takes  the  proper 
steps  to  have  its  invalidity  declared.     It  always  contains  some 
defect  which  may  become  fatal.     It  carriers  within  it  the  means 
of  its  own  overthrow.     But  unless  and  until  it  is  duly  annulled, 


»o 


Black.  Judg.  170. 
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it  is  attended  with  all  the  ordinary  consequences  of  a  legal  judg- 
ment. The  partv  against  whom  it  is  given  may  escape  its  effect 
as  a  bar  or  an  obligation,  but  only  by  a  proper  application  to 
have  it  vacated  or  reversed.  Until  that  is  done,  it  will  be  effica- 
cious as  a  claim,  an  estoppel,  or  a  source  of  title.  If  no  proceed- 
ings are  ever  taken  against  it,  it  will  continue  throughout  its 
life  to  all  intents  a  valid  sentence.'^  While  this  is  a  definition 
by  way  of  giving  the  attributes  and  effects  of  the  two  kinds  of 
judgments,  it  is  nevertheless  clear  therefrom  that  but  few  judg- 
ments are  void  in  the  sense  there  outlined.  Certainly  under  our 
system  the  ordinary  judgment  against  a  married  woman  is  not, 
for  that  reason  alone,  such  an  one.  And  as  it  is  only  void  judg- 
ments— that  is,  judgments  that  are  mere  nullities  incapable  of 
being  enforced  by  anyone  against  anyone — ^that  may  be  im- 
peached collaterally,  it  follows  that  a  court  having  jurisdiction 
of  the  subject-matter,  and  of  the  person  of  a  married  woman, 
may  render  judgment  against  her;  and  however  irregular  in  not 
complying  with  some  requirement  of  law  that  judgment  may 
l>e,  or  however  erroneous  as  matter  of  law,  it  will  nevertheless  be 
valid  and  binding  upon  all  parties  affected  thereby  imtil  vacated 
by  a  dir(H»t  proceeding  for  that  purpose,  or  reversed  by  proper 
appeal  or  error.*  ^  And  even  upon  a  scire  facias  to  revive  a 
judgment  against  a  married  woman,  she  cannot  impeach  the 
original  judgment  by  interposing  a  defense  which  existed  at  the 
date  of  its  renditicm.*^  As  to  what  is  direct,  and  what  collat- 
eral, attack,  no  diseussicm  is  here  proper.  That  is  govemed.by 
rules  not  peculiar  to  the  law  of  married  women. 

§  320.  Judgment  where  She  is  Not  Personally  Liable;  Costs. 

We  have  seen  that  the  wife  is  a  proper  party  defendant  in  a 
variety  of  suits  where  she  is  in  no  way  personally  liable  to  a 
money  demand.  As  wliere  she  and  her  husband  jointly  execute 
notes  for  the  purchase  money  for  land  with  deed  taken  in  her 
name,  and  suit  be  necessary  against  them  foreclosing  a  lien  upon 

"Howard   v.   North,   5   Tex.   290;  19  Tex.  Civ.  App.  177,  47  S.  W.  393; 

Taylor  v.  Harris,  21  Tox.  438;  Hen-  Focke  v.  Sterling,  18  Tex.  Civ.  Apfp. 

Ron   V.   Sackville,   2   Tex.   Civ.   App.  8,  44  S.  W.  611. 

416,  21  S.  W.  187;  Carson  v.  Taylor,  »=Baxter  v.  Dear,  24  Tex.  17. 
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the  land,  here  she  can  be  sued,  but,  not  being  personally  liable 
on  her  contract,  no  judgment  can  be  taken  against  her  further 
than  an  order  of  foreclosure.^®     And  where  it  is  proper  to  ren- 
der judgment  of  foreclosure  against  a  married  woman,  but,  be- 
cause of  no  showing  of  her  personal  liability,  improper  to  render 
a  perstmal  judgment  against  her,  it  is  held  error  to  render  judg- 
ment against  her  even  for  the  costs  of  the  suit.^*     Though  it 
must  be  confessed  that  it  is  not  quite  easy  to  understand  upon 
what  principle  a  person,  whether  married  or  not,  can  wrongful- 
'       ly  necessitate  his  joinder   in   a   suit,  and  then  escape  with  his 
[      costs.     The  recovery  of  costs  in  an  action  is  not  based  upon  con- 
*       tract,  but  is  matter  of  statutory  provision,  visited  in  a  sense  as 
i       a  penalty  upon  the  unsuccessful  party  to  reimburse  the  outlay 
!       by  the  other.     The  statute  provides  for  its  recovery  by  the  suc- 
cessful party,  except  where   the   court,  for  good  reasons  to  be 
[       stated  on  the  record,  awards   it   otherwise.     No   exemption  is 
anywhere  made  of  married  women.     In  actions  upon  demands 
for  which  she  is  personally  liable  she  is  liable  for  the  costs  doubt- 
less, yet  there  are  no  greater  reasons  why  she  should  be  in  a  case 
like  this,  than  in  any  other.     Where  in  any  cause  she  has  been 
by  the  judgment  of  the  court  determined  a  proper  party  defend- 
ant, and  liable  to  the  plaintiff's  demands,  from  whence  comes 
her  exemption  from  costs  of  such  necessary  litigation  ? 

§321.  When  Judgment  against  Husband  Binds  Her. 

Briefly  stated,  it  may  be  said  that  where  the  wife  owns  or 
claims  any  separate  estate  she  will  not  be  bound  by  the  judg- 
ment in  any  action  concerning  it,  where  she  is  not  a  party  to 
the  suit,  except  it  be  in  those  actions  for  the  recovery  of  her 
separate  property  by  her  husband  where  the  action  is  brought 
by  him  in  her  behalf  under  the  statute.  But  in  actions  against 
the  husband  alone  for  the  recovery  of  property  claimed  by  the 
wife,  she  is  not  precluded  by  an  adverse  judgment  unless  she  is 

'•Lynch    v.    Elkes,    21    Tex.    220;  231;  Linn  v.  Willis,  1  Posey  Unrep. 

Farr  V.  Wright,  27  Tex.  96 :  Coving-  Cas.   (Tex.)   158. 

ton  V.  Burleson,  28  Tex.  308;  Sigal  "Linn  v.  Willis,   1   Posey  Unrep. 

V.  Miller  (Tex.  Civ.  App.)  25  S.  \\\  Cas.  (Tex.)  158;  Garner  v.  Butcher, 

1012;    Matlock  v.  Glover,   63   Tex.  1  Posey  Unrep.  Cas.  (Tex.)  430. 
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a  party  defendant  to  such  snit.  She  may  subsequently  assert 
her  rights.*^  Or  if  the  property  be  homestead  she  is  bound  by 
such  judgments,  only,  as  are  rendered  in  suits  to  which  she  is 
a  party.***  In  those  eases  where  the  husband  sues  for  the  re- 
covery of  the  wife's  separate  property  he  does  so  as  her  statutorv 
agent,  and  the  result  of  such  suit  is  binding  upon  her.  But  with 
reference  to  defenduig  her  possession  or  rights,  it  is  not  pre 
scribed  that  he  may  do  so ;  hence  while  he  must  be  sued  with  her, 
nevertheless  if  it  is  meant  to  conclude  her  rights  she  must  be  per- 
sonally made  a  party.  She  has  such  interest  in  all  her  separate 
property,  and  the  homestead,  as  will  necessitate  her  being  a 
party  to  bind  her  in  actions  for  its  recovery  by  another.  But 
she  has  no  such  interest  in  the  community  property  of  herself 
and  husband.  He  may  sue  and  be  sued  alone  concerning  that, 
and  freely  bind  himself  and  wife  as  well.^^  This  is  anah^ous 
to  his  right  and  power  to  bind  her  by  his  contracts  with  respect 
to  this  estate.  It  could  probably  make  no  difference  that  the 
community  was  also  exempt  to  the  family  by  law,  since  the  hus- 
band may  as  freely  convey  or  charge  this  as  nonexempt  commu- 
nity;  excepting,  of  course,  the  homestead. 

The  liusband  may,  indeed,  defend  his  possession  by  showing 
title  to  be  in  his  wife,  but  he  cannot  defend  her  title  so  as  to  bind 
her.i« 

§  322.  Her  Confession  of  Judgment. 

After  suit  filed  and  service  upon  the  wife,  she  is  then  oblig<'d 
to  attend  to  the  matter  of  her  defense  in  such  suit  as  she  may 
think  proper,  having  full  power  to  do  everything  necessary  or 
proper  in  connection  with  its  prosecution  that  any  other  person 
could  do.  So,  if  she,  whether  as  plaintiff  or  defendant,  desires 
to  terminate  her  suit  by  an  agreed  judgment,  she  may  make  com- 
promise, or  she  may  confess  judgnient.  Certainly  she  could  i^ 
directly  what  she  could  do  indirectly  by  not  appearing.  Having 
the  power  to  confess  jiulgment  herself,  she  necessarily  has  the 

•Tvcad  V.  Allen,  56  Tox.  176;  Jeffus  113,  21  S.  W.  lOlC;  ante,  ft  295. 
V.  Allen,  56  Tex.  11)5;  Owens  v.  New  "Newton  v.  Newton,  77  Tex.  508, 

York  &  T.  Land  Co.    11   Tex.   Civ.  14  S.  W.  157;  Culmore  v.  Medienka 

App.  288,  32  S.  W.  1057.  (Tex.  Civ.  App.)  44  S.  W.  676. 

'"Mexia  v.  Lewis,  3  Tex.  Civ.  App.  "Thomas  v.  Qiiarles,  64  Tex.  491. 
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power  to  do  so  through  an  attorney,  either  upon  oral  or  written 
authority ;  and  his  acts  within  the  scope  of  his  employment  and 
authority  will  be  binding  upon  her,  as  though  she  did  them  per- 
sonally.*^ But  her  husband  cannot  do  so  for  her  against  her 
consent.^^ 

§323.  Execution. 

Judgment  being  obtained  against  the  wife,  we  have  seen  that 
no  specilic  direction  for  an  execution  against  her  separate  proj)- 
erty  is  required,  unless  it  l>e  uiK)n  those  demands  which  were 
for  necessaries  for  herself  and  children,  or  concerning  her  sepa- 
rate property.^*  In  judgments  upon  this  character  of  demands, 
the  judgment  should  direct  that  execution  should  issue  against 
the  separate  estate  or  against  the  community  at  the  discretion  of 
the  plaintiflF.  In  all  other  demands,  as  for  her  antenuptial 
debts,  her  torts,  and  every  other,  no  specific  direction  is  neces- 
sary to  authorize  a  levy  upon  her  separate  estate.  But  in  such 
actions  execution  may  be  awarded  against  her  only,  and  not 
against  the  husband.^^  The  execution  may  ho  levied  upon  her 
separate  estate  or  upon  the  community,  whether  the  judgment  be 
upon  an  ant<?nuptial  or  postnuptial  demand.^**^ 

'i'he  judgment  in  the  wife's  favor,  like  other  property  belong- 
ing to  her,  is  under  the  control  of  the  husband,  and  he  is  author- 
ized to  procure  the  issuance  of  the  writ  of  execution  at  the  prop- 
er time,  and  enforce  the  judgment  in  his  wife's  favor.  Of 
course  where  she  has  for  any  reason  been  permitted  to  sue  alone, 
she  would  have  the  further  power  to  follow  up  her  judgment 
by  obtaining  the  execution  to  satisfy  such  judgment  if  the  same 
necessity  requiring  her  suit  still  existed. 

^•C:ordray  v.  Galveston   (Tex.  Civ.  ^Anic,  SS  315-317. 

App.)   2fi  S.  W.  24.5.     And  see,  gen-  *»Rev.  Stat.  art.  1202;  Tarlton  v. 

erally,  Cayce  v.  Powell,  20  Tex.  707;  Weir,  1  Tex.  App.  Civ.  Cas.   (White 

Iji'ivd  V.  Thomas,  22  Tex.  270;   Hul-  &  W.)   $  145:  Muse  v.  Burns,  3  Tex. 

lock  v.  Hayter,  24  Tex.  9:  Urquhart  App.  Civ.  Cas.  (Willson)   S  77. 

T.  Woniack,  53  Tex.  610;  Henderson  "Taylor  v.  Muri)hy,  50  Tex.  291; 

V.  Terry,  62  Tex.  281.  Rev.  Slat.  art.  2973. 

•^Winter  v.  Texas  Land  &  T^oan  Co. 
<Tex.  Civ.  App.)  54  S.  W.  802. 
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a  party  defendant  to  such  suit.  She  may  subsequently  assert 
her  rights. ^^  Or  if  the  property  be  homestead  she  is  bound  by 
such  judgments,  only,  as  are  rendered  in  suits  to  which  she  is 
a  j)arty.^^  In  those  eases  where  the  husband  sues  for  the  re- 
covery of  the  wife's  separate  property  he  does  so  as  her  statutory 
agent,  and  the  result  of  such  suit  is  binding  upon  her.  But  with 
referencH^  to  defending  her  possession  or  rights,  it  is  not  pre- 
scribed that  he  mav  do  so ;  hence  while  he  must  ho  sued  with  her, 
nevertheless  if  it  is  meant  to  conclude  her  rights  she  must  bo  per- 
sonally made  a  party.  She  has  such  interest  in  all  her  separate 
property,  and  the  houK^tead,  as  will  necessitate  her  being  a 
party  to  bind  her  in  actions  for  its  recovery  by  another.  But 
she  has  no  such  interest  in  the  conmmnity  property  of  herself 
and  husband.  lie  may  sue  and  be  sued  alone  concerning  that, 
and  freely  bind  himself  and  wife  as  well.*^  This  is  analogom 
to  his  right  and  power  to  bind  her  by  his  contracts  with  respect 
to  this  estate.  It  could  probably  make  no  difference  that  the 
comnumity  was  also  exempt  to  the  family  by  law,  since  the  hus- 
band may  as  freely  convey  or  charge  this  as  nonexempt  commu- 
nity ;  excepting,  of  course,  the  homestead. 

Tho  husband  may,  indeed,  defend  his  possession  by  showiug 
title  to  be  in  his  wife,  but  he  cannot  defend  her  title  so  as  to  bind 
her.^® 

§  322.  Her  Confession  of  Judgment. 

After  suit  filed  and  service  upon  the  wife,  she  is  then  obliged 
to  attend  to  the  nuitter  of  her  defense  in  such  suit  as  she  may 
think  ])roper,  having  full  power  to  do  everything  necessary  or 
proper  in  connection  with  its  prosecution  that  any  other  person 
could  do.  So,  if  she,  whether  as  plaintiff  or  defendant,  desires 
to  terminate  her  suit  by  an  agreed  judgment,  she  may  make  com- 
promise, or  she  may  confess  judgment.  Certainly  she  could  do 
directly  what  she  could  do  indirectly  by  not  appearing.  Having 
th(^  power  to  confess  judgment  herself,  she  necessarily  has  the 

'Read  v,  Allon,  .")(>  Tox.  170;  Jeffus  113,  21  S.  \V.  lOlC;  ante,  §  295. 
V.  Allen.  .50  Tex.  11)5;  Owens  v.  New  '^Newton  v.  Newton,  77  Tex.  508, 

York  &  T.   Land  Co.   11   Tex.   Civ.  14  S.  W.  157:  Culmore  v.  Medlenka 

App.  288,  32  S.  \V.  1057.  (Tex.  Civ.  App.)  44  S.  W.  676. 

niexia  V.  Lewis,  3  Tex.  Civ.  App.  "Thomas  v.  Quarles,  64  Tex.  491. 
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power  to  do  so  through  an  attorney,  either  iipon  oral  or  written 
authority ;  and  his  acts  within  the  scope  of  his  employment  and 
authority  will  be  binding  upon  her,  as  though  she  did  them  per- 
sonally.*^ But  her  husband  cannot  do  so  for  her  against  her 
cons(»nt.^^ 

§323.  Execution. 

Judgm(»nt  being  obtained  against  the  wife,  we  have  seen  that 
no  specilic  direction  for  an  execution  against  her  separate  prop- 
erty is  recpiired,  unless  it  l>e  upon  those  demands  which  were 
for  necessaries  for  herself  and  children,  or  concerning  her  sepa-. 
rate  property.^*  In  judgnumts  upon  this  character  of  demands, 
the  judgment  should  direct  that  execution  should  issue  against 
the  separate  estate  or  against  the  community  at  the  discretion  of 
the  plaintiflF.  In  all  other  demands,  as  for  her  antenuptial 
debts,  her  torts,  and  every  other,  no  specific  direction  is  neces- 
sary to  authorize  a  levy  upon  her  separate  estate.  But  in  such 
actions  execution  may  l^e  awarded  against  her  only,  and  not 
against  the  husband.^^  The  execution  may  l>e  levied  upon  her 
separate  estate  or  upon  the  community,  whether  the  judgment  be 
upon  an  antenuptial  or  postnuptial  demand.^'** 

The  judgment  in  the  wife's  favor,  like  other  property  belong- 
ing to  her,  is  under  the  control  of  the  husband,  and  he  is  author- 
ized to  procure  the  issuance  of  the  writ  of  execution  at  the  prop- 
er time,  and  enforce  the  judgment  in  his  wife's  favor.  Of 
course  where  she  has  for  any  reason  been  permitted  to  sue  alone, 
ghe  would  have  the  further  power  to  follow  up  her  judgment 
by  obtaining  the  exeinition  to  satisfy  such  judgment  if  the  same 
necessity  requiring  her  suit  still  existed. 

"Cordray  v.  Galveston   (Tex.  Civ.  ^Antc.  $$  315-317. 

App.)  20  S.  W.  245.     And  see,  gen-  "Rev.  Stat.  art.  1202:  Tarlton  v. 

erally,  Cayvo  v.  Powell,  20  Tex.  707;  Weir,  1  Tex.  App.  Civ.  Cas.  (White 

iMU'd  V.  Thomas,  22  Tex.  270;   Bill-  &  W.)  S  145;  Muse  v.  Burns,  3  Tex. 

lock  v.  Hayter,  24  Tex.  9;  Urquhart  App.  Civ.  Cas.  (Willson)   S  77. 

V.  Womack.  53  Tex.  010;  Henderson  ="Taylor  v.  Murphy,  50  Tex.  291; 

V.  Terry,  02  Tex.  281.  Rev.  Stat.  art.  2973. 

-^Winter  v.  Texas  Land  &.  Loan  Co. 
<Tex.  Civ.  App.)  54  S.  W.  802. 
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ius and  Community.  erally. 

*  3*25.  Effect   of,   on   Pending   Suits      §  320.  Presumptions  as  to  Properjty. 

§  324.  Dissolution  Terminates  Status  and  Community. 

A  marriage  once  consummated,  the  relation  continues  until 
dissolved  by  the  death  of  one  of  the  parties,  or  by  divorce,   ilcie 
Separation  does  not  have  the   effect  of  dissolving  the  relation ; 
however,  it  may,  and   often   does,  confer   upon  the  wife  many 
^iirlit?  somewhat  inconsistent  with  her  usually  recognized  dis- 
abilities.    In  a  qualified  sense  separation  may  make  her  a  feme 
^ole,  and  authorize  her  to  act  as  one,  yet,  whatever  may  be  the 
<^auses  of  such  separation,  and  however  much  the  grounds  of  the 
Reparation  may  authorize  a   decree   of   divorce,  it  is  not  tanta- 
mount to  a  dissolution  of  the  marriage  relation.     For,  strictly 
Speaking,  the  community  between  husband  and  wife  continues 
tiegardless  of   their   living   apart,  until  a  lawful  dissolution  by 
death  or  divorce ;  certainly  the  status  of  each  remains  unchanged 
until  that  time.     And  the  earnings  and  other  acquisitions  of 
each,  not  separate  under  the  statute,  will  continue  to  fall  into 
the  community  fund.     In  practice,  how^ever,  this  result  may  be 
varied  on  account  of  express  or  implied  waivers  and  relinquish- 
ments, when  not  prejudicial  to  third  persons.     But  w'hen  there 

is  a  divorce,  or  upon  the  death  of  husband  or  wife,  of  course  the 
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dissolved  by  the  death  of  one  of  the  parties,  or  by  divorce,   ilcrc 
Separation  does  not  have  the   effect  of  dissolving  the  illation ; 
however,  it  may,  and   often   does,  confer   upon  the  wife  many 
^iirlits  somewhat  inconsistent  with  her  usually  recognized  dis- 
abilities.    In  a  qualified  sense  separation  may  make  her  a  feme 
^fjfe,  and  authorize  her  to  act  as  one,  yet,  whatever  may  be  the 
Causes  of  such  separation,  and  however  much  the  grounds  of  the 
^paration  may  authorize  a   decree   of   divorce,  it  is  not  tanta- 
tiiount  to  a  dissolution  of  the  marriage  relation.     For,  strictly 
Speaking,  the  community  between  husband  and  wife  continues 
regardless  of   their  living   apart,  until  a  lawful  dissolution  by 
death  or  divorce ;  certainly  the  st^itus  of  each  remains  imchanged 
until  that  time.     And  the  earnings  and  other  acquisitions  of 
each,  not  separate  under  the  statute,  will  continue  to  fall  into 
the  community  fund.     In  practice,  how^ever,  this  result  may  be 
varied  on  account  of  express  or  implied  waivers  and  relinquish- 
ments, when  not  prejudicial  to  third  persons.     But  when  there 
is  a  divorce,  or  upon  the  death  of  husband  or  wife,  of  course  the 
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status  of  the  parties  in  the  one  case,  and  of  the  survivor  in  the   . 
other,  is  innnediately  transformed,  and  the  individual  relieved    ) 
of  all  future  liabilities  and  powers  incident  to  marriage.    Soy    ' 
too,  the  community  is  terminated ;  there  can  be  no  further  com- 
munity   between    tliem.     For   that   estate,  with  its  incidental 
rights  and  powers,  is  peculiar  to,  and  wholly  dependent  upon,    ; 
the  marital  relation  for  its  existence.   If  the  parties  are  divorced 
they  bc^come  tenants  in  connnon  in  their  community  property,  in    ] 
the  absence  of  a  judicial  partition,  and  absolute  ownei's  of  their 
s(»parate  estates.     Neither  has  any  further  interest  in  the  earn- 
ings or  acquisitions   of   the   other,  and    with  reference  to  each 
other  and  the  world  generally  they  arc  precisely  as  though  they 
had  never  been  nuirried.     The  wife  acquires  the  right  to  the  ex- 
clusive managt^nent  of  her  separate  estate  and  her  share  of  the 
i»i>nnnunity,  and  the  hxisband  loses  it.     They  have  no  rights  in 
connnon  Ivyond  those  that  may  be  enjoyed  by  strangers.     They 
may  testify  frtvly  for  and  against  each  other,  save  as  to  matters 
tliat  art*  privilegtHl  Invause  of  having  transpired  while  the  mar- 
riagi*  it'lation  sxiWisted.     The  husband  is  no  longer  the  head  of 
the  fannlv;  indtH.^!,  the  old  familv  has  ceased  to  exist     There 
mav  <]M'inir  fri^m  the  divorvv  two  families,  with  the  husband  and 
wifi'  as  their  n^s^nvtive  heads,  but  they  arise  from  the  new  rela- 
tions, auvl  not  the  old.      Thus,  they  may  be  entitled  to  the  exemp- 
tions duo  to  two  fauiilies,  but  it  is  lHH.'ause  thev  are  in  fact  and 
in  law  twv>,  and  not  one.     The  wife  can  no  longer  charge  her 
husWnd  lor  her  mwssarios,  for  it  is  no  longer  his  duty  to  sup- 
ply them.      Nor  can  she  chanrt*  him  on  accmmt  of  their  commu- 
nity  pi^^^vrry.     She  deals  wirli  it  as  one  of  the  owners,  and  not 
as  the  a;:vtir  of  t:io  vvmuiunitv  or   of   her  husbandJ      Neither, 
liv*wevt*r,  !v\<^*^  liis  v>r  I;or  riirhts  in  their  children,  nor  are  they 
r\'Uovt\l  v^:  ::u*  vliirv  of  suiHv>rtiiu:  thorn.     Xeeessarilv  bi>th  can- 
Mv^t  o\o:vi<o  v\  :iv'\irr\  r,:  vvriir^^l  over  them,  s«>  thev  are  given  ac- 
vvrviiiiA:  :o  ':-..^*  oxii^ro'^t'^   '"f   each    |>artioular  case,  c^^nsidering 
iniv.iari.N    :lu'  iv,ror\<:  o:  ::io  children.     This,  however,  is  for 
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Deatli  of  the  husband  or  wife  leaves  the  other  the  head  of  the 
aniily  surviving,  with  custody  and  support  of  the  children,  and 
nth  rights  and  interest  in  the  community  and  property  of  the 
leceased,  according  to  the  laws  of  descent  and  distribution,  where 
lot  disposed  of  by  testamentary  instrument.  This,  too,  is  dis- 
usaed  in  other  parts  of  this  book.^ 

j  325.  Effect  of,  on  Pending  Suits  and  Choses  in  Action  Oenerally. 

The  term  ^'chose  in  action"  is  very  broad  and  comprehensive. 
Much  of  the  old-time  importance  of  a  proper  definition  of  it  has 
Mssed  away,  however,  since  we  have  little  use  for  the  common- 
aw  rules  applicable  to  the  determination  of  the  husband's  rights 
n  the  wafe's  choses  in  action.  The  term  is  said  to  mean,  pri- 
marily, "a  right  to  be  asserted  in  an  action  at  law,''  "a  right  to 
•ecover  something  in  an  action,"  etc.*  It  includes  such  things 
is  all  rights  to  one's  ascertained  chattels  (corporeal  personalty) 
)ut  of  one's  actual  or  constructive  possession,  all  one's  incorpo- 
■eal  personalty  in  hand  or  not,  all  debts  or  evidences  of  indebt- 
•dness,  all  ascertained  interests,  such  as  the  wife's  right  to  a 
battel  wrongfully  taken  from  her  before  marriage;  her  inter- 
8t  and  distributive  share  in  an  estate  before  it  is  settled  up; 
er  interest  in  a  lottery  prize  lx?f ore  it  is  paid ;  her  bonds,  stocks, 
otes,  legacies,  remainders,  etc.,  etc.*^  A  chose  in  action  is  prop- 
rty  within  the  meaning  of  our  statute  defining  the  separate  es- 
ites  of  the  spouses,  and  hence  all  suits  that  may  be  necessary 
aring  the  coverture  concerning  this  class  of  property  are,  of 
mrse,  prosecuted  by  the  husband  under  the  statute,  or  by  the 
ife  upon  his  failure  or  refusal.^  But  this  authority  to  the 
isband  is  for  the  reason  that  he  is  the  husband,  and  for  the  time 
ily  that  he  occupies  that  relation.  After  dissolution  by  di- 
>rce  he  no  longer  has  any  interest  in  the  wife's  estate  of  any 
.aracter,  and  of  course  no  authority  to  institute  a  suit,  or  main- 
in  one  already  instituted,  for  the  recovery  of  her  property, 
is  authority  as  husband  ceases  the  moment  the  marriage  rela- 
>n  ceases.  If  tliere  are  ponding  suits  by  him  in  his  wife's  be- 
ilf,  and  divorce  is  granted,  she  should  be  substituted  as  plain- 

*Poat,  chap.  XXVIII.  •Ibid. 

•Stewart,  Hus.  &  Wife,  171.  •Ante,  S  286. 
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tiff  in  them.     If  be  were  peniiitted  to  further  prosecute  them 
it  wouM,  of  course,  be  as  a  stranger  for  the  lienetit  of  another. 
He  woukl  have  no  beneficial  interest  whatever  in  the  results  of 
the  suit.      Ui>on  his  death  where  he  is  plaintiff,  the  wife  should 
l)e  sul>stituteci  if  the  action  be  for  the  recoverv  of  her  separate 
l»ro|H»rty,  «»r  for  the  recovery  of  conmiunity  property  if  the  cause 
<»f  acti<»n  be  such  a  one  as  survives  to  her.'      In  case  of  <lis.<olii- 
tion  by  death  the  survivor  brings  the  suits  for  his  own  pr<>|KTty 
and  for  the  conmiunity,  but  the  legal  representative  of  the  de- 
cedent prosei'Utes  all  others.® 

Divrirce  dt^>es  not  affect  the  wife's  right  to  sue  her  hiislmnd 
upon  hi^  c<:»ntractual  obligati«»ns,  nor  does  it  ci>nfer  upon  lierthe 
right  to  sue  him  f«»r  his  torts  inilicted  upon  her  durin«r  cover- 
ture.^ If  the  husband  is  a  party  defendant  pro  forma  with  the 
wife,  and  divorce  is  granted,  it,  of  course,  relieves  him  of  fu^ 
ther  attendance  upon  the  case,  but  she  is  held  to  judgment. 

^  326.  Presumptions  as  to  Property. 

All  the  effiH^'ts  which  the  husband  and  wife  may  jx>sses?  at  the 
time  the  marriage  may  l)e  dissolved  are  regarded  as  common 
effects  or  gains  until  the  contrary  is  satisfactorily  provod.^^ 
This  is  a  statutorv  dindaration  of  what  the  law  doubtless  other 
wise  would  hav(»  Ixm'Ii  held  to  W,  following  the  doctrine  of  pre- 
sumptions already  noticed.  The  presumption  in  favor  of  the 
(Munmunity  character  of  property  acquired  during  the  coverture 
obtains  with  izreat  force,  and  is  to  W  overcome  onlv  bv  evidcDce 
the  most  convinciuir  and  satisfactorv.'^  But  the  force  of  the 
statutorv  presum[>tion  above  noticed  may  i>ossibly  extend  fur- 
ther than  the  rule  nvognized  by  the  authorities  citeil.  The^e 
refer  to  acquisitions  made  by  the  spouses  during  marriage,  while 

•Cor>itanii  Voium  Oil  Co.  v.  Val-  "Nixon  v.  Wichita  Land  &  Cattle 

ley.  14  Tex.  Civ.  App.  2.>0.  30  S.  W.  Co.  S4  Tex.  408.  19  S.  \V.  .>60:  Byrn 

0!)<).  V.  K\eR»,  15  Tex.  Civ.  App.  205,  39 

"See  Suits  By  and  Aijninst  Surrir-  S.  \V.  980:  McCelvey  v.  Cryer  I  Tex. 

or.  post.  §§  ;J8:i,  :t9S.  Civ.  App.)  37  S.  W.  175:  McKinnfy 

•Xiikirson   v.    Nickerson,   Go  Tex.  v.  Nunn.  82  Tex.  44.  17  S.  W.  51«: 

281.  Crow   V.   Fiddler,   3  Tex.   Civ.  .\pP- 

"Kcv.  Stat.  art.  290D.  57G,  23  S.  W.  17:  ante,  $$  182,  232. 
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he  statute  broadly  declares  that  all  the  effects  which  the  hus- 
>and  and  wife  ma  v  p(>ss(^ss  at  th(»  time  of  dissolution  of  the  mar- 
riage shall  be  deemed  connnunity.  No  distinction  appears  to 
be  made  bc»tween  property  acquired  before  and  that  acquired 
aftiir  the  relation  began. 
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dente Lite. 


§  327.  Prefatory  to  Discussion. 

Wliile  from  a  scientific  standpoint  some  may  doubt  the  pro- 
priety of  discussing  divorces   as   a  part  of  the  law  of  married 
women,  yet  the  subjects  are  so  intimately  associated,  and  insepa- 
rably connected,  as  to  almost  preclude  a  perfect  understanding 
of  the  one  without  an  incidental  discussion  of  the  other.    As 
marriaco  is   the   act   bv  which  a  woman  is  inducted  into,  as  it 
were,  the  status  or  relation  of  a  married  woman,  so,  divorce  ']& 
an  act  by  which  she  passes   from   that  status  or  relation.    By 
marriage  she  assumes  the  duties  and  liabilities  incident  to  cov- 
erture, and  by  divorce  she  is  relieved  of  them.     If  it  is  impo^ 
tant  to  notice  how  a  woman  may  become  a  married  woman,  it  is 
morelmportant  in  many  respects  to  see  how  she  may  be  relieved 
of  the  liabilities  and  duties  incident  thereto.     While  by  divorce 
the  coverture  is  ended,  and  the  wife  can  acquire  no  more  rights, 
nor  incur  any  more  liabilities,  as  a  wife,  yet  there  are  numerouB 
rights  and  privileges  already  accrued  to  her,  and  numerous  du- 
ties and  liabilities  alreadv  chargeable  to  her  bv  reason  of  her 

3S4 


BC.  328.]  DIVORCE:  JUHISDICTION ;  GROUNDS.  885 

former  coverture,  that  are  necessary  to  be  noticed.  For  these 
rights  and  liabilities  have  come  to  her  because  of  her  coverture, 
and  any  discussion  of  her  rights  and  liabilities  as  a  married 
woman  would,  to  that  extent,  be  incomplete  if  it  did  not  deal 
with  them.  Property  rights  in  the  property  on  hand  at  the  time 
of  the  dissolution,  care  and  custody  of  their  children,  payment 
of  their  community  debts,  and  other  things,  are  necessary  to  be 
noticed.  We  have,  too,  purposely  omitted  from  the  chapters  on 
Actions,  Pleadings,  and  kindred  ones,  any  discussion  of  the  ac- 
tion for  divorce,  thinking  it  preferable  to  consider  that  subject 
03  a  whole.  The.  rule  in  many  respects  varying  greatly  from 
those  of  ordinary  actions,  and  in  the  main  being  one  of  the  steps 
of  the  act  of  dissolution  of  the  marriage,  and  not  a  simple  action 
}r  suit,  it  was  thought  advisable  to  so  treat  the  subject.  Xeces- 
jarily  we  can  only  treat  cursorily  of  the  matter  here,  and  refer 
generally  to  works  upon  that  subject. 

1 328.  Early  Divorces  and  Divorce  Laws. 

Our  courts  have  probably  from  the  earliest  days  of  the  re- 
public granted  divorces  from  the  bonds  of  matrimony.  Our 
changed  conditions  brought  about  by  the  revolution,  and  our 
religion  differing  so  broadly,  and  customs  varying  so  greatly, 
from  the  former  Spanish  subjects,  the  rule  of  the  canon  law  as 
Administered  by  Spain  at  that  time  had  little  or  no  application 
to  us  in  matters  of  divorce.  That  law  recognized  but  two  causes 
for  a  divorce  a  vinculo.  They  were,  first,  where  two  infidels  arc 
2nited  in  marriage,  one  is  united  to  the  Catholic  faith,  and  the 
)ther  attempts  to  molest  and  divert  him  or  her  from  the  faith, 
:he  convert  may  marry  another  person;  second,  where  a  mar- 
•iage  has  been  contracted  lawfully,  but  not  consummated,  if  one 
i  them  then  enters  into  a  convent,  the  other  remains  absolutely 
'ree  to  contract  another  marriage.  Many  causes  were  recog- 
lized  as  sufficient  to  authorize  a  separation  from  bed  and  board. 
Juch  as  adultery ;  where  one  turns  heretic,  Jew,  or  Mahometan ; 
rhen  one  of  them  instigates  the  other  to  commit  crime;  cruel 
reatment ;  insanity ;  and  disputes  and  contests  endangering  the 
ife  of  one  or  the  other.^     But  by  act  of  Congress  December  18, 

•Schmidt's  Civil  Law,  art.  31,  p.  9. 
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1887,  it  was  expressly  declared  that  the  district  courta  should 
have  power  to  hear  and  determine  all  suits  for  divorce,  or  for 
separate  maintenance,  and  might  decree  divorces  as  well  from 
the  Ixjnds  of  matrimony  as  from  bed  and  board,  or  for  a  separate 
maintenance.  Probably  the  power  thus  conferred,  to  grant  di- 
vorc<^s,  without  any  express  restrictions  upon  its  exercise,  should 
Ix*  regarded  as  equivalent  to  the  power  in  the  statutes  in  some 
of  the  states,  by  which  a  court  is  authorized,  in  addition  to  its 
right  to  decree  separation  for  prescribed  causes,  to  also  grant 
divorces  in  other  cases  where  it  may  be  satisfied  of  the  justice 
of  the  application,  or  considers  it  reasonable  and  proper  that 
the  application  should  be  granted.  This  is  believed  to  have 
been  the  construction  and  practical  effects  of  the  act.^  The  act 
was  superseded  by  the  act  of  January  6,  1841,  and  expressly  re- 
pealed a  few  years  later,  1846.  This  last  act  has  always  been 
understood  as  defining  the  causes  for  w^hich  a  divorce  may  be 
granted,  and  limiting  them  to  those  fairly  falling  within  those 
mentioned ;  to  wit,  adultery,  abandonment,  and  cruel  treatment, 
and  outragets  from  one  toward  the  other  such  as  render  their 
living  togotlier  insupportable.  So  much  for  divorces  a  vinctdo 
for  caus(*s  arising  subsequent  to  the  marriage.  The  act  of  1841 
authorized  the  district  court  to  grant  nullity  decrees  for  causes 
existing  at  the  time  of  the  marriage 

§  329.  Present  Statute ;  Jurisdiction. 

*^The  district  court  shall  have  power  to  hear  and  determine 
suit  for  the  dissolution  of  marriage,  where  the  causes  alleged 
therefor  shall  be  natural  or  incurable  impotency  of  body  at  the 
time  of  entering  into  the  marriage  contract,  or  any  other  impedi- 
ment that  renders  such  contract  void,  and  shall  have  power  and 
authority  to  decree  the  marriage  to  be  null  and  void."* 

*^A  divorce  by  separation  from  the  bonds  of  matrimony  may 
be  docr(H^d  in  the  f ollow^ing  cases :  ( 1 )  Wliere  either  the  husband 
or  wife  is  ^nil.  v  of  excesses,  cruel  treatment,  or  outrages  toward 
the  other,  if  suck  ill  treatment  is  of  such  a  nature  as  to  render 
their  living  together  insupportable;  (2)  in  favor  of  the  hus- 
band w-here  his  wife  shall  have  been  taken  in  adultery,  or  where 

'Sharman  v.  Sharman,  18  Tex.  521.  "Rev.  Stat,  art*  2976. 
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jhe  shall  have  voluntarily  left  his  bed  and  board  for  the  space 
)f  three  years,  with  the  intention  of  abandonment;  (3)  in  favor 
of  the  wife,  where  the  husband  shall  have  left  her  for  tliree  years 
prith  intention  of  abandonment,  or  where  he  shall  have  aban- 
loned  her  and  lived  in  adultery  with  another  woman;  (4)  in 
favor  of  either  the  husband  or  wife,  when  the  other  shall  have 
been  convicted,  after  marriage,  of  a  felony,  and  imprisoned  in 
the  state  prison ;  provided,  that  no  suit  for  div^orce  shall  be  sus- 
tained because  of  the  conviction  of  either  party  for  felony  until 
twelve  months  after  final  judgment  of  conviction,  nor  then  if  the 
governor  shall  have  pardoned  the  convict;  provided,  that  the  hus- 
band has  not  been  convicted  on  the  testimony  of  the  wife,  nor  the 
wife  on  the  testimonv  of  the  husband."*  The  suit  must  be 
brought  in  the  county  in  which  the  plaintiff,  whether  husband  or 
wife,  shall  have  resided  for  six  months  next  preceding  the  bring- 
ing of  the  suit,*^  and  may  be  appealed  to  the  court  of  civil  appeals, 
whose  decision  is  final.® 

The  statute®'  making  the  judgment  of  the  courts  of  civil  ap- 
peals final  in  all  cases  of  divorce  contemplates,  not  only  the  ques- 
tion of  divorce  or  no  divorce,  but  the  incidental  question  of  the 
property  rights  of  the  parties,  where  an  issue  in  the  divorce  pro- 
ceeding. The  supreme  court  has  no  jurisdiction  of  the  cause 
merely  because  a  determination  of  the  property  rights  of  the 
parties  is  sought.®" 

§830.  Impediments  Kendering  Contract  Void. 

The  only  impediment  mentioned  in  the  statute  is  natural  or  in- 
curable impotency  of  the  body  at  the  time  of  entering  into  the 
marriage  contract  The  power  to  annul  for  other  impediments 
is  given ;  but  only  for  those  impediments  which  have  the  effect  of 
rendering  void  the  contract.  Here  we  are  met  with  difficulty. 
In  many  instances  it  is  quite  easy  to  determine  whether  or  not  a 
marriage  contract  is  void ;  in  others  it  is  not  an  easy  task.  The 
difficulty  is  greatly  augmented  by  the  very  lax  use  of  the  word 

•Ibid.  art.  2977.  •'Ibid. 

«Rev.  SUt.  art.  1194,  S  16;  Ibid.  *"Kellett  v.  Kellett   (Tex.)   59  S. 

trt.  2978.  W.  809. 

•Ibid.  art.  996. 
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"void."  The  canonical  disabilities  of  consanguinity,  affinity, 
and  impotency  rendered  the  marriage  voidable  only ;  while  the 
statute  speaks  of  impediments  rendering  the  contract  void. 
But  by  providing  a  jurisdiction  with  authority  to  decree  their 
nullity,  the  law  doubtless  intends  to  employ  the  word  in  its  mild- 
er sense.  That  is,  that  such  marriages  may  be  annulled  or  de- 
clared void  upon  application  by  one  of  the  parties.  This,  as 
commonly  understood,  has  reference  only  to  marriages  that  are 
said  to  be  voidable.  Strictly  speaking,  a  void  marriage  is  one 
good  for  no  purpose,  whose  invalidity  may  be  asserted  anywhere, 
at  any  time,  by  any  person,  either  during  the  lifetime  or  after 
the  death  of  the  parties,  whether  the  question  arises  directly  or 
collaterally."^  When  tested  by  this  rule  few  marriages  are  really 
void.  But  a  great  variety  are  nevertheless  voidable,  and  liable 
to  be  declared  null  upon  application  of  one  of  the  parties  during 
their  lifetime.  Seeing  the  manner  of  its  use  in  the  statute  the 
purposes  of  our  immediate  discussion  will  be  sufficiently  sub- 
served to  omit  any  attempted  distinction  in  treating  these  ma^ 
riagcs  which  under  strict  rules  would  be  classed  as  void,  or  as 
voidable  only. 

Those  marriages  specifically  interdicted  by  statute  imdbubt- 
edly  may  be  declared  null  and  void.  Marriages  within  the  pro- 
hibited degrees,®  intermarriages  between  whites  and  Africans  or 
the  descendants  of  Africans,®  and  where  under  the  penal  law 
such  marriage  is  bigamous  as  to  one  of  the  parties,  are  all  com- 
mon-place illustrations  of  the  impediments  contemplated  by  the 
statute.  In  determining  the  validity  of  a  marriage  contract  no 
very  different  rule  is  applied  from  that  applicable  to  other  con- 
tracts. There  must  be  the  assent  of  both  parties;  where  one, 
then,  because  of  insanity,  is  incapable  of  consenting  there  is  an 
impediment  which  ought  to  render  void  the  attempted  con- 
tract.^® So,  a  marriage  attempted  by  persons  of  immature 
years — seven  at  common  law — was  absolutely  void,  and  if  over 
seven,  and  yet  imder  fourteen  in  males  and  twelve  in  females, 
voidable  by  either  upon  reaching  that  age,  to  wit^  fourteen  in 
males  and  twelve  in  females.     Since  if  there  be  a  natural  or  in- 

^Bish.  Mar.  &  Div.  105.  •Ante,  $  4. 

"Ante,  §  4.  '•Bish.  Mar.  &  Div.  128. 
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rable  impotency  of  one  of  the  spouses  there  can  be  no  perfect 
Dsummation  nor  procreation;  the  parties  should  have  their 
xual  organs  and  capabilities  essentially  complete.  ''For  with- 
t  sexual  intercourse,"  said  Lord  Penzance,  "the  ends  of  mar- 
ige,  the  procreation  of  children,  and  the  pleasures  and  enjoy- 
2nts  of  matrimony,  cannot  be  attained."^ ^  Bishop  defines 
ipotency  to  be  "such  an  incurable  sexual  incapacity  as  admits 

neither  copulation  nor  procreation."^^  It  is  partly  upon  the 
ound  of  the  inability  to  consummate  the  marriage,  and  partly 

the  ground  of  fraud,  that  impotency  is  a  groimd  for  nullity. 
>r  that  fraud  which  would  ordinarily  avoid  any  other  contract 
)uld  likewise  avoid  a  marital  one. 

331.  —  Wife  Enceinte  at  Marriage. 

That  the  wife  is  pregnant  by  him  at  the  time  of  their  mar- 
ige  is  no  ground  for  a  divorce  in  favor  of  the  husband.  He 
n  hardly  claim  that  he  was  imposed  upon  by  a  condition  for 
lich  his  own  criminal  act  or  culpable  negligence  is  responsible, 
mie  of  the  authorities  assert  that  if  pregnancy  at  marriage  is 
idpr  any  circumstances  an  impediment  to  marriage,  it  must  be 
cause  it  will  impose  upon  the  husband  a  spurious  offispring.^^ 
owever,  it  would  appear  to  be  an  impediment  for  the  further 
ason  that  an  immediate  copulation  and  procreation  would  be 
ipoesible.  Aside  from  the  question  of  im))ediment,  it  ought, 
ider  most  circumstances,  to  be  considere<l  such  a  species  of 
aud  as  would  entitle  him  to  a  dissolution.** 
Antenuptial  incontinence  of  the  wife  is  not  ground  for  disso- 
tion  of  the  marriage.  Its  concealment  is  not  such  fraud  as 
ill  entitle  the  complaining  party  to  a  decree.^^  That  the  hus- 
nd  has  been  deceived  with  respect  to  his  wife's  morals  is  not 
stinguishable  on  principle  from  his  being  deceived  with  respect 
her  antecedents,  her  accomplishments,  or  her  wealth.  Sexual 
continence,  as  the  law  regards  crime,  is  not  nearly  so  great  an 

'«G.  ▼.  G.  L.  R.  2  Prob.  &  Div.  287.  '^McCuUooh  v.  McCulloch,  09  Tex. 

^Bish.  Mar.  &  Div.  324.  082,  7  S.  W.  593;  HtirreU  v.  Harrell 

"Reynolds   v.   Reynolds,   3   Allen,  (Tex.  Civ.  App.)  42  S.  W.  1040. 

5.  "Bish.  Mar.  &  Div.  179,  179a. 
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offense  as  many  others  which  no  one  would  think  of  asserting 
as  an  impediment  to  the  consummation  of  a  marriage  contract^* 

§  332.  —  Marriage  Procured  by  Fraud  or  Duress. 

Clearly  a  marriage  procured  by  force  or  fraud  lacks  a  very  es- 
sential element  of  every  valid  contract,  to  wit,  an  intelligent  and 
willing  or  free  assent.     It  has  always    been    considered  void- 
able.^ ^     As  early  as  1854,  Hemphill,  Ch.  J.,  upon  a  case  where 
the  marriage  license  was  procured  by  the  husband  upon  a  false 
affidavit  of  the  wife's  age,  held  that  such  fraud  upon  the  wife, 
she  being  of  tender  years,  and  repudiating  the  marriage  as  soon 
as  the  fraud  was  discovered,  was  sufficient  to  authorize  a  dissolu- 
tion.    For  reasons,  he  said :     '*IIis  crime  then,  if  he  swear  false- 
ly in  relation  to  the  age  or  condition  of  the  female  whom  he  rep- 
resents and  for  whom  he  is  acting,  not  only  covers  himself  with 
infamy,  but  involves  her,  at  least,  in  her  possible  apprehensions, 
in  moral,  though  not  legal,  guilt ;  and  can  anyone  doubt,  if  she 
were  warned  previous  to  the  ceremony  of  the  commission  of  the 
crime,  but  that  she  would  shrink  from  the  marriage  as. she  would 
from  a  gulf  that  had  yawned  for  her  destruction  ?     Wliether  the 
marriage,  as  in  this  case,  be  valid  at  common  law  by  consent  of 
parties  or  not,  yet    the  plaintiff,    and  others    in  her    situation, 
might  very  justly  be  unwilling,  and  refuse,  to  join  in  the  rites, 
unless  under  the  sanction  of  the  statute ;  they  might  decline  a 
marriage  which  not  only  could  not  appear  from  the  projier  offi- 
ces to  have  been  legally  consummated,  but  which  those  very  of- 
fices would  show  to  have  been  celebrated  under  licenses  obtained, 
and  which  could  not  have  been  procured  otherwise  than,  by  pe^ 
jury  and  fraud.     The  records  of  those  offices,  instead  of  being 
testimonials  of  the  due,  orderly,  and  regular  completion  of  the 
marriage,  would,  at  least  as  one  of  their   effects,   be  perpetual 
memorials  of  the  shame  and  infamy  in  which  the  marriage  orig- 
inated, and  of  the  malignant  auspices  under  which  it  was  pe^ 
fected.     .     .     .     Can  the  law  condemn  this  victim  of  deception 
to  a  perpetual  association  with  the  criminal  by  whom  she  has 
been  inveigled  into  what,  as  to  her,  should  be  regarded  as  a  mere 
mockery  of  marriage  ?     If  so,  the  boast  of  the  law,  that  all  its 


!• 
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ialitit^s  expire  in  its  antipathy  to  fraud,  will  be  but  mere 
words,  having  no  foundation  in  truth.  A  license  procured 
raud  and  perjury  will  have  the  vsanie  sanction  as  one  based  in 
h,  although  immediately  repudiated  by  the  innocent  party 
i'hom  it  is  attempted  to  be  imposed.''^®  The  court  limits  the 
>e  of  its  decision,  however,  very  proi>erly,  to  not  include  those 
6  where  the  marriage  has  been  consunmiated  under  similar 
umstances,  but  wliore  the  parties  have  lived  togetlier  as  hus- 
i  and  wife.  Sudi  assent  would  give  validity  to  the  mar- 
e,  and  (me  could  not,  after  accpiiescence,  be  permitted  to  re- 
iate  it  for  this  reason. 

Lny  force  or  fraud  that  prevents  a  free  exercise  of  the  right 
ssent  or  disapprove  will  ordinarily,  if  availed  of  in  time,  be 
cient.  It  would  l)e  a  fraud  to  substitute  another  for  the  in- 
led  husband  or  wife,  without  the  knowledge  or  consent  of  the 
.racting  party  thus  imi)osed  upon.  And  doubtless  no  court 
d  be  found  that  would  lay  upon  the  unfortunate  victim  of 
I  fraud,  as  was  imposed  upon  Jacob  of  old,  the  onerous  bur- 
of  seven  years'  servitude  to  rid  himself  of  such  an  unwelcome 
ise.  This  is  upon  the  principle  that  ho  consents  to  marry 
but  not  the  person  whom  he  actually  does  marry.  A  very 
jrent  case  might  arise  where  one  falsely  impersonated  an- 
T,  and  thereby  induced  a  i)erson  to  marry  him.  A  reputed 
nt  occurrence  illustrates.  A  man  dressing  himself  in  the 
"orm  of  an  U.  S.  X.  officer  sought  and  obtained  an  introduc- 

to  a  lady  as  Capt. of  the  U.  S.  Battleship ; 

lady  had  not  previously  known  ( -apt. .     I  lis  offer  of 

riage  was  accepted  antl  the  parties  married.  Here  there 
an  agreement  to  marry  the  very  individual  to  whom  the  lady 
actually  married.  The  deception  was  as  to  his  real  name, 
espei'ially  as  to  the  positicm  which  he  claimed  to  hold  in  the 
jrmnent  employ.  Logically,  this  was  no  ground  for  an  an- 
nent  of  the  contract.^® 

.  marriage  consummated  to  escape  the  punishment  for  a  vio- 
>n  of  the  seduction  law  would  not  he  on(»  procure^l  by  force.^® 
ie  the  husband  assents   willingly   to  the  marriage.     It   can 

Robertson  v.  Cole,  12  Tox.  r^oO.  ""Johns  v.  Johns,  44  Tex.  40. 

lee  ante  J  latter  part  §  331. 
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make  no  difference  what  his  reasons  are  for  assenting ;  they  may 
be  never  so  urgent,  yet  he  is  free  to  accept  or  decline  the  ma^ 
riage.  True,  if  he  declines  he  may  suffer  the  punishment  for 
an  offense  already  connnitted,  and  the  force  of  the  circumstances 
may  compel  him  to  accept  marriage ;  yet  it  is  not  a  marriage  pro- 
cured by  force  as  that  word  is  commonly  applied  to  contracts. 
If,  however,  the  arrest  be  unlawful  or  void,  marriage  under  it 
to  regain  one's  liberty  would  be  procured  by  duress,  and  he  en- 
titled to  a  decree.^*  Tn  all  cases  where  dissolution  is  sought 
upon  the  ground  of  duress  or  fraud,  clearly  the  greatest  diligence 
is  required  after  the  discoveiT  of  the  grounds.  For  courts  will 
l)e  quick  to  detect  acquiescence,  and  slow  to  disturb  the  stability 
of  the  marriage  relation  except  in  the  most  deserving  cases. 

^  333.  Cruelty,  Excesses,  and  Outrages. 

If  ill  treatment  bv  husband  or  wife  of  the  other  is  of  such 
character  as  to  render  their  living  together  insupportable,  it  is 
cause  for  divorce.  This  allows  of  very  great  latitude.  A  vari- 
ety of  circumstances  is  to  be  taken  into  consideration  in  deter- 
mining upon  it.  We  shall  see  that  actual  personal  violence  i? 
not  alone  contemplated.  The  word  * 'excesses"  seems  to  be  of  un- 
certain meaning,  and  can  hardly  add  to  the  force  of  the  compre- 
hensive words  "cruelty"  and  '"outrages."  What  is  meant  by 
these  expressions  is  a  matter  of  law.  Ordinarily  the  word 
"crueltv"  in  such  connection  means  such  act  or  acts  as  endan- 
iXQTS  or  threatens  the  life,  limb,  or  health,  of  the  aggrieved  party. 
The  jury  is  to  pass  upon  the  existence  of  the  facts  supposed  to 
amount  to  such  ill  treatment,  and  the  court  determiners  whether 
or  not  the  facts  constitute  such  ''cruelty"  or  '^outrages"  as  to  ren- 
der their  living  together  insupportable.^^  The  cruelty  or  out- 
rage to  the  wife  must  be  to  her  individually, — an  injury  to  her 
person  or  feelings,  not  an  outrage  against  law  or  morals  gene^ 
ally  ;^^  such  as  making  an  assault  upon  her  person,-*  or  making 
false  and  cruel  charges  against  her  such  as  amount  to  an  outrage 
upon  her  sensibilities,  as  will  be  seen  in  the  succeeding  section. 
While  a  slight  and  single  instance  of  assault  and  battery,  if  ao- 

='Hish.  Mar.  &  Div.  212.  ='Luca9  v.  Lucas.  2  Tex.  113. 

="15yrne  v.  Byrne,  3  Tex.  33G.  "Taylor  v.  Taylor,  18  Tex.  574. 
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npanied  by  other  circumstances  which  go  to  make  such  treat- 
jnt  insupportable,  will  be  sufficient  to  authorize  a  decree,^^  yet 
arly  it  is  not  every  outburst  of  anger,  even  if  accompanied  by 
nial  violence,  that  ought  to  decree  a  perpetual  severance  of  the 
irital  relation.  We  shall  sed  that  the  circumstances  surround- 
;  the  ill  treatment  have  much  to  do  with  the  consequences, 
crimination  may  defeat  entirelv  what  would  otherwise  be 
:)d  cause  for  dissolution.  Even  aside  from  recrimination  and 
idonation,  if  the  circumstances  indicate  that  the  act  of  cruelty 
s  not  such  as  would  likely  seriously  endanger  the  ix»rson  or 
clings  of  the  injured  one,  and  would  probably  not  occur  again, 
d  did  not  amount  to  such  ill  treatment  as  to  make  louger  mari- 
relations  insupportable,  most  clearly  it  would  be  a  perversion 
the  law  to  grant  a  divorce  for  it  Xeither  cruelty  nor  blows 
3  made  causes  for  divorce  eo  nomine. 

The  act  of  the  husband  in  communicating  to  his  wife  a  vene- 
il  disease  is  such  cruelty  to  the  person  and  health  as  may 
lount  to  cause  for  divorce.^* 

134.  —  Affecting  the  Hind. 

By  far  the  most  frequent  occurrences  of  cruelty  and  outrages 
2  those  which  do  not  consist  of  personal  violence  in  the  sense 

assault  and  batteries,  but  of  false  and  wicked  charges  and 
nderous  words  and  mental  injuries  and  provocations,  spoken 

and  to  one  spouse  by  the  other.  The  ill  treatment  contem- 
ited  by  the  statute  has  often  l>eon  held  to  include  injurs"^  to  the 
clings  and  sensibilities  as  well  as  physical  injuries.     Indeed, 

more  serious  injury,  or  wicked  cruelty,  could  well  be  imag- 
id  than  the  false  and  wicked  imputations  of  a  depraved  and 
il  husband  aspersing  the  gcxxl  name  of  his  wufe  and  charging 
r  with  sexual  sin,  or  similar  crimes.  It  is  well  calculated  to 
•rk  infinitely  more  serious  results  to  the  conjugal  felicity  than 
're  personal  violence;  more  calculated  to  render  their  living 
^ether  insupj)ortable.  As  already  indicated,  the  fact  of  per- 
lal  violence,  even  when  it  amounts  to  an  actual  blow,  is  not  of 
itrolling  conse(juencc.      If  there  be  reasonable  apprehension 

'Miller  v.  Miller,  72  Tex.  250,  12  "Hnnna  v.  llnnna,  3  Tex.  Civ.  App. 

VV.  107.  61,  21  S.  \V.  720. 
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of  personal  violence  of  such  character  as  interdicted  by  the  stat- 
ute, that  is  sufficient ;  while  it  may  yet  happen  that  actual  vio- 
lence inflicted  is  not  of  that  character.  Many  things  are  to  be 
considered, — the  habits  and  character  of  the  parties ;  their  pre^ 
vious  training  and  their  standing  in  society;  the  provocation 
given  by  the  complaining  party;  the  frequency  of  the  alleged  ill 
treatment ;  and  the  like  facts.  Tn  the  nature  of  the  thing,  how- 
ever, this  apprehension  cannot  be  predicated  of  mental  injury,  or 
ill  treatment  affecting  only  the  sensibilities.  There  must  be  an 
actual  infliction  of  such  injury;  and  here,  again,  the  jury  judg- 
ing of  the  truth  of  the  exist^^nce  of  such  things,  the  court  dete^ 
mines  of  their  sufficiencv  under  the  statute.  It  is  said  in  one 
of  the  cases-'  that  a  constant  dread  of  violence  might  render  a 
wife's  married  life  insupportable,  and  that  this  is  all  that  is  re- 
<|uired  by  our  statute  to  authorize  a  divorce.  The  dread,  how- 
ever, which  was  shown  to  exist  in  that  case,  had  just  foimdation 
in  fact ;  physical  violence  had  already  been  committed  upon  the 
person  of  the  wife,  and  numerous  acts  and  declarations  of  the 
husband  had  already  occurred  to  very  justly  give  the  wife  cause 
for  alarm ;  and  the  language  must  be  taken  with  this  qualifying 
informati«)n.^^  The  ordinary  meaning  of  "cruelty,"  as  used  iu 
the  statute,  is  broad  enough  to  include  outrages  upon  the  feel- 
ings, inflicting  mental  pain  or  anguish  ;  such  as  charging  the  wife 
with  l)(*ing  a  prostitute,  or  with  unchastity ;-®  a  series  of  studied 
vexations  and  deliberate  insults  and  provocations,  without  ap- 
j)rehensi()n  of  personal  violence  or  bodily  hurt;^®  murder  of  the 
wif(*'s  child  by  the  husband;^*  menacing  the  wife  with  a  whip 
and  a  chair,  forcing  her  to  flee  for  safety,  accompanied  by  vio- 
lently abusive  langmige  to  her  mother  and  sister,  forbidding 
them  t(>  wait  upon  her  in  her  confinement;^"  threats  to  murder 
wife;^"^  calling  the  wife  a  d — d  strumpet  and  bitch,  and  charg- 
ing her  with  taking  his  money  ;'^'*  and  similar  charges,  provoca- 


"Hiiilker  V.  Hiiilkcr,  64  Tex.  1.  *>Sheffield  v.  Sheffield,  3  Tex.  79. 

=*Tnyl()r  v.  Taylor,  18  Tex.  574.  ''Wright  v.Wright,  6  Tex.  3. 

-iMnkard  v.  Pinkard,  14  Tex.  3.>6;  »=Shreck  v.  Shreck,  32  Tex.  578. 

Jones  V.  Jones,  60  Tex.  451 ;  Bahn  v.  "Sackrider  v.  Sackrider,  60  Iowa, 

Bahn,  02  Tex.  518:  Williams  v.  Wil-  307,  14  N.  W.  730. 

Hams,  (57  Tex.  108,  2  S.  W.  823,  and  >^Spruill  v.  Spruill,  1  Posey  Unrep. 

note  in  2  S.  W.  Cas.   (Tex.)  244. 
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IS,  and  insults.  But  in  the  nature  of  things,  considering  the 
neness  of  man  to  err,  and  the  levity  usually  attached  to  such 
i^e  when  made  against  a  man  as  compared  with  the  serious- 
s  of  it  when  made  against  a  woman,  a  charge  by  the  wife 
inst  the  husband  accusing  him  of  adultery  will  not  ordinarily 
3iint  to  such  ill  treatment  as  to  give  cause  for  divorce.^^  It 
sibly  could  be  sufficient,  but  the  probabilities  are  that  it  would 
bably  not  so  pain  the  sensibilities  as  to  put  further  conjugal 
ce  and  happiness  out  of  the  question.  A  case  out  of  the  or- 
arv  would  have  to  be  shown.  The  mere  fact  that  the  wife 
I  made  an  unsuccessful  attempt  to  place  the  husband  under  a 
ee  bond  for  alleged  threats  against  her  will  not,  of  itself, 
ount  to  cruelty  or  outrage.®^  Xor  will  the  expression  of  the 
'e  of  her  belief  that  her  husband  intended  to  kill  her.*^ 
Quarreling,  and  occasional  outbursts  of  temper,  accompanied 
no  threatened  injury,  are  not  causes.^®  Incompatibility  of 
ipers ;  failure  of  the  husband  to  support  the  wife  f^  declara- 
18  of  lack  of  respect  and  love,  are  likewise  not  sufficient  to 
ount  to  cruelty  or  outrages.  When  a  woman  marries,  she  as- 
ties  the  risk  of  her  husband's  supporting  her,  and  his  failure 
do  80,  where  such  failure  is  the  result  of  misfortune  rather 
m  intentional  neglect,  \vill  not  entitle  her  to  a  dissolution  of 

marriage  ties.  So,  too,  when  a  man  marries  a  woman  he  as- 
nes  the  risk  of  her  loving  him,  and  of  their  tempers  l>eing  com- 
ible ;  if  it  prove  otherwise,  the  sacred  relation  of  husband  and 
:e  cannot  be  severed  for  so  slight  a  ciiuse.^^  It  is  not  intend- 
to  be  understood  from  w^hat  has  been  said  that  the  husband's 
•elictions  may  not  in  any  ease  amount  to  cruelty  and  outrages 
hin  the  statute,  for  clearly  they  may.     Where  there  is  a  wil- 

failure  to  supply  medicine  and  a  physician  when  sick,  or 
d  and  raiment  when  necessarv,  such  acts  mav  seriouslv  en- 

Mc-\H8tcr  V.  McAlister,   71    Tex.  "Jones  v.  Jones  (Tex.  Civ.  App.) 

,  10  S.  W.  294.  41  S.  VV.  413. 

Bunicy  v.  Burney.  11  Tex.  Civ.  *I^ring   v.    I^oring,    17    Tex   Civ. 

K  174,  32  S.  \V.  328.  App.  95,  42  S.  VV.  642. 

Sapp  V.  Sapp,  71  Tex.  348,   9   S.  *»Scott  v.  Scott,  61  Tex.  119. 

258. 
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danger  the  health,  and  painfully  distress  the  mind,  in  such  man- 
ner and  to  such  extent  as  to  justify  a  divorce.*^ 

The  conduct  or  language  of  the  husband  making  charges 
against  the  wife,  to  have  the  effect  of  legal  cruelty,  must  be  made 
without  just  cause;  as  said  in  Loring  v.  Loring,  17  Tex.  Civ. 
App.  95,  42  S.  W.  642,  '"a  wife  cannot  complain  of  the  charge 
if  she  aroused  her  husband's  suspicions  by  her  indiscreet  con- 
duct. .  .  .  For  if  the  words  are  provoked  by  her  conduct, 
she  cannot  obtain  a  divorce,  as  the  remedy  is  in  her  power,  if  she 
will  mend  her  wavs  or  explain  her  conduct  in  such  a  wav  as  will 
remove  the  ground^  of  the  suspicions  which  provoked  the 
words.''  And  the  same  authoritv  holds  that  the  husband  is  not 
only  justified  in  inquiring  into  his  wife's  suspicious  conduct, 
but  that  it  is  his  duty  to  do  so,  and  to  tell  her  of  his  suspicions 
that  she  may  allay  them.  But  so  long  as  the  husband  treats  his 
wife  with  consideration,  and  faithfully  observes  his  promise  to 
her,  it  can  make  no  difference  what  his  conduct  toward  the  out- 
side world  may  be,  no  court  will  hear  her  prayer  for  separation. 
To  the  world  he  may  be  an  outlaw,  a  brigand,  the  "vilest  of  the 
vile,"  yet  he  would  not  be  guilty  of  the  excesses  defined  by  the 
statute.  Such  excesses  must  aft'ect  her  directlv,  not  remotelv.** 
Justice  Lindsav  has  beautifullv  said :  "Unless  she  is  so  affected, 
in  body  or  in  spirit,  duty  enjoins  forbearance  and  submission, 
and  the  fostering  of  the  sentiment  expressed  in  the  distich  of  the 
poet : 

"  'I  know  not,  I  ask  not,  if  guilt's  in  that  heart, 
I  but  know  that  I  love  thee,  whatever  thou  art.'  ""*' 

§  335.  Abandonment. 

It  is  not  every  separation  that  is  an  abandonment ;  nor  is  it 
every  abandonment  that  gives  ground  for  divorce.  Neither  is 
every  inexcusable  leaving  an  abandonment.  The  circumstances 
surrounding  it  must  be  shown  to  establish  that  important  ele- 
ment,— the  intention  not  to  return  to  the  conjugal  society.** 

^'Eastman    v.    Eastman,    75    Tex.  **Shreck  v.  Shreck,  .32  Tex.  590. 

473,  12  S.  W.  1107.  **Hare  v.  Hare,  10  Tex.  355. 

"Sharman    v.    Sluiniian,    18    Tex. 
521. 
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5  the  intention  alone  sufficient  to  authorize  the  suit,  unless 
panied  by  an  actual  sei)aration  for  the  period  of  time  pre- 
d,  both  elements  Iwing  essential  to  every  abandonment.*^ 
lere  separation  of  the  spouses  for  three  years  does  not  au- 
e  a  divorce,  nor  even  necessarily  lead  to  the  conclusion  that 
was  the  intention  of  a  permanent  separation.  But  an  in- 
1  permanent  separation  by  one  spouse  from  the  other  with- 
fficient  excuse,  for  the  prescribed  period,  is  expi^essly  given 
und  for  divorce.  It  is  not  required  that  the  abandon- 
be  accompanied  by  any  act  of  cruelty,  or  other  ill  treat- 
whatever,  bare  separation  being  sufficient.*®  This  in- 
n  not  to  return,  however,  is  shown  as  any  other  fact,  either 
•ect  or  circumstantial  evidence.  The  abandonment,  to  be 
d,  must  not  have  been  caused,  nor  assented  to,  by  the  coni- 
ng party.*^  It  must  have  been  the  deliberate  act  of  the 
ing  spouse  without  legal  excuse  or  moral  justification.*® 
paration  by  mutual  consent,  or  upon  good  cause,  can  meet 
quirements.  This  lack  of  assent  to  such  absence  must, 
?main  with  the  complaining  party  for  the  full  period  of 
onment,  or  imtil  the  expiration  of  three  years.  For  if  the 
ing  spouse  repent,  and  offer  to  return,  it  is  the  duty  of  the 
to  rec<?ive  him  back;  refusing,  no  divorce  can  be  had  for 
onment*^  If  one  by  his  cruelty  or  other  ill  treatment 
his  wife  to  leave  him  for  her  own  protection,  such  conduct 
isposition,  being  kept  up  for  the  statutory  period,  would 
Qiselves  render  him  guilty  of  desertion,  and  his  wife  would 
itled  to  a  divorce  upon  that  ground  alone.*^ 
oluntary  absence,  as  by  confinement  in  the  penitentiary,*^^ 
an  insane  asylum,^^  will  not  amount  to  abandonment* 

kard  v.  Pinkard,  14  Tex.  356.  McGowan  (Tex.  Civ.  App.)  50  S.  W. 

ch  V.  Besch,  27  Tex.  31)0.  399;  Curtis  v.  CockreU,  9  Tex.  Civ. 

lerson   v.   Roberson,   2   Tosoy  App.  51,  28  S.  W.  129. 

Gas.  (Tex.)  451.  "Camp  v.  Camp,  18  Tex.  628. 

3rOwen  v.  McGowen,  52  Tex.  "Sharman    v.    Sharman,    18    Tox. 

521. 

mig    ▼.    Hannij?     (Tex.    Civ.  "Pile  v.  Pile,  94  Ky.  308,  22  S.  VV. 

24  S.  W.  695;   McGowan  v.  216. 
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§  336.  Adultery. 

It  i?  irr.und  tor  Jivorce  in  the  husband's  favor  if  the  wife 
"shall  Iiave  U-^n  taken  in  adiilterv/'  To  authorize  a  decree  in 
the  wite'i  favor,  the  husband  must  have  "abandoned  her  and 
livfil  in  adultery  with  another  woman/'  A  single  act  of  indis- 
cretion up«>n  the  part  of  the  weaker  vessel  exposes  her  to  thelos3 
•  »f  her  husband  and  family ;  his.  however  often  repeated,  unless 
accmpanit'd  as  well  by  the  additional  sin  of  abandonment,  is  not 
matrimonial  sin  in  the  eve  of  the  law.*^  Bv  whose  authority  is 
this  distinction  made  t — this  premium  upon  marital  licentious- 
ness ;  tliis  mandate  to  pure  wives  to  embrace  adultennis  hus- 
bands! Sutferiiur  women  have  borne  it  meeklv,  and  a  discussion 
of  the  <iut*sti«>n  has  n»x  often  arisen.^* 

Adultery  as  a  ground  for  divorce  is  subject  to  this  t|ualitiea- 
tion:  "In  anv  suit  for  divorce  for  the  cause  of  adulterv,  if  it 
shall  U-  pri»veil  that  the  ci>mplainant  has  been  guilty  of  the  like 
crime.  «»r  has  a»luiittetl  the  defendant  into  conjugal  s<x»ietv  or 
embratvs  after  he  or  she  knew  the  criminal  fact,  or  that  the  c<^ni- 
plainant  i  if  the  husband  »  c<>nnived  at  his  wife's  prostitution,  or 
exp«.»sed  her  t«>  lewd  o>mpany  whereby  she  became  ensnared  to 
the  crime  afon:'said.  it  shall  be  a  good  defense  and  a  perpetual 
bar  against  said  suit :  or  if  it  app>ears  that  the  adultery  com- 
plained of  is  «x*casi«'iied  by  c*i>llusion  of  the  parties,  and  done 
with  intention  lo  pnx'ure  a  divorce,  or  where  U.nh  parties  shall 
be  iTuiltv  of  adulterv,  then,  no  divorce  shall  be  decreeil."^  It 
seems  to  W  alm«>sr  universally  held,  both  in  England  and  in  this 
ci^mntry.  independent  ♦>f  any  statute  upon  the  subject,  that  one 
himself  iruiltv  of  adulterv  caimot  obtain  a  divorce  a^inst  the 
Other  up«.>n  that  groiuid.  The  statute  is  propably  declarative, 
and  not  remedial.  It  set'uis  to  make  no  difference  which  "^^ 
the  earlier  offense :  or  that  plaintiff's  was  ci^mmitted  after  the 
separation  on  account  of  defendant's  crime.**  The  statute  de- 
nies divorce  where  "l>oth  parties  shall  be  guilty  of  adultery;" 
once  a.>nuuitted,  no  }.»eriod  of  time  can  remove  guilt ;  it  is,  and 

"Kov.  Stat.  art.  '2\)77  :  McAli-ier  v.  »ReT.  Stat.  art.  2981. 

McAli-t€r.  71  Tex.  «!>.->.  10  S.  W.  l^M.  ■'Haines  v.  Haines,  62  Tex.  21«. 

^Ji^hnson   v.   Johnson    ^Tex.    Civ. 
App. )  23  S.  W.  1022. 
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uglit  to  be,  a  perpetual  bar  to  a  divorce  against  the  other  upon 
hat  ground. 

I  337.  Imprisonment  for  Felony. 

It  is  by  force  of  the  statute  alone  that  imprisonment  in  the 
tate  prison  is  ground  for  a  divorce.  Previous  to  the  act,  im- 
prisonment was  not  within  any  of  the  definitions  contained  in 
he  statute.*^^  But  little  room  seems  to  be  left  for  questions  con- 
jerning  the  act.  It  would  probably  make  no  difference  when 
he  crime  was  committed,  since  it  is  the  conviction  and  impris- 
onment after  marriage  that  gives  cause  for  divorce.  It  was 
loubtless  the  intention  of  the  legislature  to  relieve  in  such  cases, 
ipon  the  principle  of  abandonment;  absence  in  such  cases  in 
nany  instances  necessitating  a  severance  of  the  marriage  rela- 
ion  that  is  only  such  in  name.  It  would  follow,  then,  that  un- 
ess  a  divorce  were  obtained  during  the  imprisonment  of  the  hus- 
Mind  or  wife,  as  the  case  may  be,  that  no  decree  should  be  grant- 
ed. For  by  act,  none  sliall  be  granted  within  a  year,  nor  then 
f  the  convict  shall  have  been  sooner  pardoned,  and  after  a  year, 
f  the  imprisonment  has  for  any  reason  ceased,  there  is  no  cause 
OT  divorce ;  if  there  is  an  offer  to  return  to  the  marital  duties, 
he  analogy  to  cases  of  abandonment  still  holds,  and  the  offer 
ihould  be  accepted.  The  language  of  the  act  indicates  that  it 
»ras  not  the  purpose  to  make  conviction  and  imprisonment  nec- 
issarily  a  ground ;  it  is  because  of  the  absence  necessitating  such 
LCtion.  The  court  would,  too,  no  doubt,  refuse  an  application 
f  it  appeared  that  the  conviction  of  the  husband  was  wrongfully 
)rocured  by  the  wife,  although  she  may  not  have  actually  testi- 
led  herself.  Otherwise  would  be  to  violate  the  spirit,  if  not 
he  letter,  of  the  act.  Aside  from  the  act,  it  would  be  a  violation 
)f  the  principle  that  one  cannot  take  advantage  of  his  own 
)nrongf  ul  conduct. 

1 838.  Drunkenness,  Insanity,  Beligious  Beliefs,  etc. 

There  are  no  other  causes  for  divorce  arising  subsequent  to 
oiarriage,  than  those  enumerated  in  the  statute.     It  Is  only  as  an 

"Sharman   v.   Sharman,    18   Tex. 
>2I. 
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ar:  "r  -tries  of  acts  falls  fairly  within  one  of  these  statutory 
:rr«»T;n«U  as  iuterpr^rted  bv  the  courts,  that  it  will  authorize  a  di- 
v..:-it .  I)riiiikviine<s,  ••pium  eating,^**  and  the  like,  to  whatever 
ox't —  i;an*ii*:.  iir»-  uor  *yi  theinselves  causes  for  divorce.  If  the 
iii'iu!::*  i;r»  i:«'0>  :o  rhe  extent  of  incapacitating  one  for  the  dia- 
I'liaru'i-  "f  iii>  •-'•uju^al  duties,  or  causes  him  to  neglect  the  sup- 
p'-ri  ..•!  hi-  t:i!i:ily,  or  makes  him  abusive  and  cruel,  his  intoxica- 
ri"!i  U-. iu'.vl  U  a  p«»rt.iir  cireunistaiuv  in  iletenuining  the  eharac- 
Ti  r  •■:  his  :n.arintiir ;  or  it  mi;rht  irive  just  cause  for  a  separation 
:p»i:.  hiiK.  arit.i  if  j^rsi-mi  in,  in  time,  entitle  the  injured  spouse 
r«»  a  div.Toe  iiji'Mi  thf  y:n>und  '^f  abandonment.**  Or  drink  and 
inri»\i.ar:«'ii  tuay  «*anr<-  and  «»tlu-rwise  aggravate  cruel  and  out- 
ra::»i'i:-  rrta'iiu-nr.  and  thus  irive  cause.*''*  But  this  is  the  ut- 
iu«»-r  rha'  «-au  In-  -aitl.  lu-auiry  is  not  a  ground  for  divorce; 
u«»r  rail  ir  w-  f'lHfivtd  ln»\v  it  is  jx^ssible  for  it  to  come  witbin 
rhr  purvi*\v  ...t  starure  mult-r  any  cirt^umstance.  Confinement 
iu  an  a<vlii!ii  "Xi  a(.\*«»uiit  rht-rtn^f  is  not  abandonment,*^  nor  can 
the  o'li'iut-r  --t  "n*  thiis  ••vtTwhelmod  with  misfortune  be  denom- 
iiiari'vl  ir;;»lrv.      Hut  if  tlu-  conduct  l>e  the  act  of  a  rational  de- 

m 

tVndant  it  v\  ill  in-  iiuasiuvd  bv  the  rules  of  law  alreadv  noticed, 
a:i«l  ir  I'an  mak«  n*>  ilitfmiKv  fn>m  what  source  or  cause  the  act 
oiiiaiiarK :  i*  is  rhe  o»udu».t  and  treat  mem.  and  not  the  source 
ot  it-i  inspiiaiiMii, — t^xct-pr  as  the  n>mplaining  party  may  be  to 
blanir, — that  i:ivi<  rau>o  t»»r  divorce.  One's  religious  beliefs, 
rht  !i.  .•!■  rht  r«  a«*liinpi  "t  a  <e«*t  to  which  he  or  she  belongs,  have 
iiMtliiim  T"  .1"  wirli  rhe  ».*asr.**- 

>;:  339.  Causes  Arising  Outside  of  State. 

I'  i-  wtll  settled.  Ix'ih  on  principle  and  authority,  that  our 
i*»»urrs  liavt  juri-dirtiou  T«»  hoar  and  determine  suites  for  divorce 
f«»r  i-au-»-  ari-iiii:  ••ursiilo  oi  rhe  state.**'  "A  man  going  abroad 
r*^  (•'.niiiii'  atjnlrrry  i^  ju<x  as  uutit  a  c»>mpanion  for  his  wife,  the 
JTir.  n^'-  ..f  -<'«ii*^y  jn<\  i\<  much  require  the  dissolutiiui  of  the 
iiKirriau'  .  ii^i'l  |'iM^arr  iuttn-t  i;all<  as  loudly  for  it,  as  thou£:h  he 

'Finlov  V.   Fi!iIoy      Ky.  •    '2  <.  \V.  '•  {titr,  $  :\:iX 

.>"^4.  "IliiynumJ  v.   Haymond.   74  Tex. 

-n  amp  V.  \  mv:k  1^    r»\.  ."iJ^.  414.  1*2  S.  \V.  !>0. 

Ka-iiiMii  \.  Kj-*":iti.  7.'»  Tov.  47o.  -A^'uley.  (.'oust.  Lim.  400.  401. 

12  s.  \v.  iiu:. 
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id  the  wrong  in  his  own  country."®*  By  comity  we  accept  the 
larriages  of  persons  in  other  jurisdictions  as  being  valid,  pre- 
isely  as  though  they  were  celebrated  here  in  accordance  with  our 
aw8.  Yet  they  are  no  more  binding  than  if  they  were  so  cele- 
)rated,  and  where  the  parties  come  to  us,  if  their  marriage  is  for 
my  reason  voidable,  our  courts  may  so  declare.  We  deal  with 
the  status  of  the  individual  placing  himself  within  our  jurisdic- 
tion.^* We  test  the  right  to  a  divorce  by  the  existence  or  non- 
existence of  our  statutory  grounds, — not  those  of  the  jurisdiction 
^here  the  marriage  was  celebrated,  nor  yet  where  the  offense 
ras  committed.®^  Again,  we  recognize  the  validity  of  the  mar- 
iage  celebrated  abroad,  after  the  parties  have  domiciliated  here, 
•nly  to  the  extent  that  the  continuance  of  their  marital  relation 
I  not  inimical  to  our  laws.  It  is  not  thought  that  a  marriage 
broad  of  parties  prohibited  from  marrying  under  our  laws 
rovld  be  valid  upon  their  removal  to  this  state. 

840.  Conveyances  of  Property  Pendente  Lite. 

"On  or  after  the  dav  on  which  the  action  for  divorce  shall  be 
wrought,  it  shall  not  be  lawful  for  the  husband  to  contract  any 
lebts  on  account  of  the  community,  nor  to  dispose  of  the  lands 
lelonging  to  the  same;  and  any  alienation  made  by  him  after 
hat  time  shall  be  null  and  void,  if  it  be  proved  to  the  satisfaction 
»f  the  court  that  such  alienation  was  made  with  a  fraudulent 
iew  of  injuring  the  rights  of  the  wife."^" 

"At  any  time  during  a  suit  for  divorce  the  wife  may,  for  the 
•reservation  of  her  rights,  require  an  inventory  and  an  appraise- 
Qent  to  be  made  of  both  real  and  personal  estate  which  are  in 
lOflsession  of  the  husband,  and  an  injunction  restraining  him 
rom  disposing  of  any  part  thereof."^®  Pending  the  suit  the 
ourt  "may  make  such  temporary  orders  respecting  the  property 
nd  parties  as  shall  be  deemed  necessary  and  equitable."®® 
?he  right  to  a  restraining  order,  from  the  emphatic  language  of 
be  statute,  seems  to  be  given  as  matter  of  course  upon  the  ap- 
lication  of  the  wife,  and  but  little  discretion  left  with  the  court 

••Bigh.  Mar.  &  Div.  171.  ^'  "Rev.  Stat.  art.  2983. 

*Jone8  V.  Jones,  60  Tex.  451.  •'Ibid.  art.  2984. 

•^are  v.  Hare,  10  Tex.  355 ;  Morey  ••Ibid.  art.  2985. 

'.  Morey,  82  Tex.  308,  17  S.  W.  838. 
M.  W.— 20. 
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to  refuse  iu     Its   frrantins,  however,   as  to  matter  of  fonn,  is 
doub:k-s>  intended  to   he  oontn»lled   hv  the   rules  applicable  to 
grant imr  injunctions  generally.'*      During  the  pendency  of  di- 
vorct-  pnx-eedings,  in  the  absence  of  a  restraining  order,  the  bus- 
ban«i  still  has  the  right  ^f  disposition  over  the  community  prop- 
erty, <ubjet't  to  the  restriction,  specially,  that  he  must  not  alien- 
ate the  same  with  a  fraudulent  view  of  injuring  the  rights  of  his 
wife.     He  niav  fr^^lv  c^:»nvev  if  he  does  so  in  cc»od  faith ;  as  for 
the  preservation  of  the  community  and  the  like.'*      His  convey- 
ance c^'uld  n»>t  be  impeached  because  it  happened  that  there  was 
not  sutr.cien:  pn:«peny  remaining  to  satisfy  any  demand  which 
she  miirh:  establish  against  him.     The  m»i(a  fitles  of  the  trans- 
act i'*u  is  the  gist  of  the  p*;»wer  to  avoid,  and  the  burden  of  estab- 
lishing it  is  upon  the  party  asserting  it.* -      If,  however,  the  con- 
veyaiKV  W  for  the  fraudulent  purpi«se  of  injuring  the  wife  ia 
her  rights  'herein,  it  can  make  no  difference  that  the  purchaser 
had  no  noti^'t-  of  such  iuteniion,  or  that  he  paid  value  therefor,  as 
the  d'Vtriiio  of  .'i*^  /v?i'.iVn.<  applies.*'     A   lienee  whose  lien  is 
tixt\l  va^'H  the  pp>perty  pending  the  suit  is,  of  c«.nirse,  in  no  bet- 
ter iv^ition  than  a  purv^haser.** 

''Wriirhi  V.  Wriih:,  3  T«^-\.  16S.  Moore  v.  Moore.  59  Te3t.  54.  S.  C.  67 

"M.xrv  r.  Mvx^r*.  73  Tex-  i>5.  H  Tex.  2i«.  3  S.  W.  2S4:  Berp  v.  In- 

S.  \V.  ;5i^.  gall*,  79  Tex.  5±»,  15  S.  W.  579. 
"=HAiertT  T.  HArvrel!.  16  Tex.  6<;3.  -\;heiit  v.  Bovd,  18  Tex.  Civ.  App- 

-Rtnd*::  V.  Sevier,  lU  T^x.  ;^V;  SS,  43  S,  W.  SsL 

H*rl     T.     Lingvion.    60    Tex.    555; 
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1 341.  The  Petition. 

Tlie  venue  of  suits  for  divorce  is  determined  bv  the  residence 
of  the  petitioner ;  and  the  first  essential  requisite  of  a  petition  is 
an  allegation  that  the  petitioner  is  a  bona  fide  inhabitant  of  the 
state,  and  has  resided  in  the  county  where  suit  is  brought  for  six 
months  next  preceding  the  filing  of  the  suit.*  An  allegation 
that  plaintiff  "is  a  bona  fide  citizen  of  the  county  of  Bell,  state 
of  Texas,  and  has  been  for  more  than  six  months  before  the  filing 
of  this  petition,"  has  been  held  not  responsive  to  the  require- 
ments of  the  statute.  It  was  said  that  such  allegation  "may  be 
true,  and  he  still  may  not  have  been  an  actual  bona  fide  inhabit- 
ant of  this  state  and  resident  of  Bell  county  for  six  months  next 
preceding  the  filing  of  his  petition  for  divorce."^  But  an  al- 
legation by  plaintiff  that  "in  1894  they  moved  to  the  state  of 
Texas,  and  took  up  their  residence  in  Ft.  Bend  county,  and  that 
plaintiff  since  that  time  has  resided,  and  now  resides,  in  that 
county,"  where  the  petition  was  filed  in  March,  1899,  is  suffi- 

»Rev.  Stat.  art.  2978. 
*Haymond   v.  Haymond,   74  Tex. 
414,  12  S.  W.  90.  403 
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eient^  A  valid,  subsisting  marriage  must,  then,  be  alleged,  as 
>vithout  this  there  is  nothing  to  dissolve.*  The  grounds  enti- 
tling petitioner  to  a  decree  should  be  stated  clearly  and  particu- 
larly, giving  as  far  as  possible  dates,  places,  and  detaila.  The  al- 
legation should  not  be  in  general  terms,  as  that  defendant  is 
guilty  of  cruelty  and  outrages  such  as  render  their  living  to- 
gether insupportable.^  However,  if  such  all^ation  is  followed 
up  by  distinct  allegations  of  specific  acts,  which  may  or  may  not 
be  included  in  the  general  charge,  it  is  sufficient.'  If  abandon- 
ment be  the  ground,  the  petition  must  contain  such  allegations 
to  show  that  the  desertion  was  voluntary  upon  the  part  of  de- 
fendant, without  the  fault,  consent,  or  procurement  of  plaintiff, 
and  with  the  intention  not  to  again  resume  the  marital  rela- 
tions." Adultery,  unlike  abandonment  and  cruelty,  not  being 
a  question  of  law,  may  be  charged  generally  as  adultery.  The 
time  and  place,  and  the  person  with  whom  committed,  if  known, 
should  be  stated.  If  the  wife  be  plaintiff  in  such  charge  she 
should  further  aver  the  husband's  abandonment  of  her  and  liv- 
ing in  adultery  with  his  paramour.®  If  false  and  cruel  charges 
form  the  basis  of  the  count,  thev  should  be  set  out  in  detail  as 
any  other  acts  of  cruelty,  and  their  falsity  asserted,  that  the 
court  may  judge  of  their  sufficiency.  Where  charges  of  unchas- 
tity  are  made  against  a  wife  the  law  will  probably  presiune  them 
false  and  a  denial  in  the  petition  imnecessary ;®  but  when  made 
against  the  husband,  the  law  is  not  so  kind,  and  he  ought  to  deny 
their  truthfulness  when  he  seeks  a  divorce  because  of  their  ut- 
terance.^'^ Even  then,  in  the  absence  of  special  facts  and  cir 
c'unistanees  averred,  no  <:*ause  of  action  is  shown  in  his  favor,  as 
wo    have  already    seen.^^         Praying   for   a  divorce   upon  the 

^Needles    v.    Needles     <Tex.    Civ.  'Hare  v.  Hare,  10  Tex.  355:  Beach 

App. )  r,4  S.  W.  1070.  V.  Besch,  27  Tex.  390. 

*\Vritrht  V.  Wright,  6  Tox.  3:  An-  'Johnson    v.   Johnson    (Tex.  Civ. 

«lrews  V.  Andrews,  75  Tex.  600,  12  S.  App.)  23  S.  W.  1022. 

W.  1124.  •Williams    v.    WiUiams,   67  Tex. 

'Bvrne  v.  Bvrne,  3  Tex.  336;  No-  108,  2  S.  W.  823. 

gees  y.  Nogees.  7  Tex.  538 ;  Jones  v.  "Huckabay  v.  Huckabay,  35  Tex. 

.Jones  (Tex.  Civ.  App.)  41  S.  W.  413.  620. 

•Wright   V.   Wright,   3  Tex.    168;  ^^McAHster  v.  McAIister,  71  Tex. 

Jones  T.  Jones,  60  Tex.  451.  695,  10  S.  W.  294. 
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ground  of  the  incarceration  of  the  defendant  in  the  state  prison, 
the  petition  should  state  not  only  the  conviction  and  imprison- 
ment, but  that  twelve  months  had  expired  since  the  final  judg- 
ment of  conviction,  that  no  pardon  had  been  granted  him,  and 
that  the  conviction  was  not  procured  upon  the  testimony  of  the 
petitioner;  and  the  writer  thinks  the  petition  should  further 
show  that  the  defendant  was  still  so  imprisoned  at  the  time  of 
filing  the  suit.^^ 

If  the  action  be  one  to  obtain  a  decree  annulling  the  marriage 
for  an  impediment  to  the  contract,  existing  at  the  time  of  the 
marriage,  the  specific  hindrance,  fraud,  force,  or  other  fact  or 
facts,  together  with  the  plaintiff's  lack  of  knowledge,  acquies- 
cence, or  other  excuse,  should  be  specifically  alleged  in  detail. 
With  respect  to  the  allegations  concerning  property,  the  petition 
should  inventory  and  describe,  as  far  as  possible,  the  property 
sought  to  be  affected  by  the  decree.  A  failure  to  do  so  must  be 
reached  by  a  special  exception ;  and  where  the  wife  charges  that 
she  is  unable  to  fully  list  and  describe  the  same,  and  the  husband 
refuses  to  furnish  such  information  in  a  proper  way,  the  court 
has  the  power  to  determine  the  same,  and  embody  it  in  the  de- 
cree.    But  its  power  extends  only  to  property  within  this  state.^* 

If  either  spouse  has  received  a  portion  of  the  property  before 
the  decree  of  partition,  an  offer  to  return  the  same  or  to  allow 
the  court  to  consider  it  in  the  division  should  be  made.^* 

The  petitioner,  when  the  wife,  may,  upon  making  oath  that 
she  fears  her  husband  will  waste  her  separate  property,  or  their 
common  property,  or  the  fruits  or  revenue  produced  by  either, 
or  that  he  will  sell  or  otherwise  dispose  of  the  same  so  as  to  de- 
fraud her  of  her  just  rights,  or  remove  the  same  out  of  the  limits 
of  the  county  during  the  pendency  of  the  suit,  obtain  a  writ  of 
sequestration,  and  seize  such  property  pending  the  divorce  pro- 
ceedingt^*' 

§  342.  The  Citation. 

Since  the  residence  of  the  plaintiff  determines  the  jurisdic- 

"Infe,  §  337.  "Ibid, 

"^foor  V.  Moor   (Tex.  Civ.  App.)  "'Rev.  Stat.  art.  48(;4. 

57  S.  W.  992. 
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W.  178,  illustrates  the  liberal  tendency  of  the  courts.  The 
{daintiff  alleged  that  he  was  a  bona  fide  resident  of  Harris  coun- 
ty, Texas,  and  that  defendant  was  a  resident  of  Xew  York.  The 
defendant  was  personally  served  with  citation  in  New  York. 
She  failed  to  answer  on  the  first  day  of  court,  and  a  week  later, 
no  answer  yet  being  filed,  the  court  granted  an  ex  parte  trial, 
md  decreed  a  divorce.  On  the  same  day,  and  before  the  decree 
was  entered,  the  attorneys  for  the  defendant  appeared  ki  court 
and  asked  that  the  order  be  set  aside,  tendering  an  answer, 
which,  among  other  things,  attacked  the  bona  fides  of  plaintiff's 
allegations  as  to  his  residence,  and  asserted  his  bona  fide  resi- 
dence to  be  in  New  York.  Her  sworn  application  for  a  continu- 
ance filed  with  the  answer  stated  that  she  had  a  good  defense 
which  she  could  prove  upon  time  being  allowed  her.  The  su- 
preme court  thought  the  trial  court  erred  in  not  setting  aside  the 
decree  and  permitting  the  answer  to  be  filed.  Several  matters 
are  discussed,  but  the  apparent  reason  for  the  holding  is  the  lib- 
erality of  the  law  in  encouraging  defenses  to  divorce  suits,  and 
in  seizing  upon  the  slightest  error  as  an  excuse  for  permitting 
them. 

§844.  Presumptions. 

The  law  always,  whether  in  criminal  or  civil  proceedings, 
graciously  holds  everyone  innocent  of  wrong  or  crime  imtil  the 
contrary  be  proved.  There  is  every  reason  to  apply  the  princi- 
ple to  divorce  proceedings.  No  presumptions  will  be  indulged 
in  favor  of  an  application  for  a  decree, — of  the  truth  of  the  mat- 
ters alleged,  whether  the  same  be  sworn  to  or  not.  Consistent 
with  this  principle,  if  a  husband  asperses  his  wife's  name  for  vir- 
tue, the  law  presumes  her  innocent,  and  she  need  neither  allege 
nor  prove  it.^^  And  where  the  husband  sues  for  a  divorce  be- 
caifse  his  wife  gave  birth  to  a  fully  developed  child  within  three 
and  a  half  months  after  their  marriage,  but  offers  no  proof  that 
the  child  is  not  his,  the  decree  will  be  refused ;  the  presumption 
l)eing  that  he  is  the  father.^*  This  presumption  favors  mar- 
riage, yet  in  a  divorce  proceeding  it  must  not  be  left  to  presump- 

"WiUiams    v.    Williams,  67    Tex.  "McCulloch  v.  McCulloch,  69  Tex. 

198.  2  S.  W.  823.  682,  7  S.  W.  693. 
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tion  alone  to  establish  a  valid  marriage.  The  law  will  presume 
nothing  concerning  it  in  that  connection,  since  there  is  no  neces- 
sity for  a  presumption  either  for  or  against  marriage.  Divorce 
itself  will  be  presumed  after  a  considerable  lapse  of  time,  and  es- 
pecially where  one's  innocence  of  crime  depends  upon  the  exist- 
enc*e  of  such  divorce.^* 

§  345.  Recrimination. 

Recrimination  is  a  valid  defense  to  an  action  for  divorce 
where  the  facts  authorize  its  interposition.  It  is  said  to  be  the 
''important  and  recognized  rule  that  recrimination  as  a  valid  de 
fense  must  arise  out  of  the  fact  that  the  acts  or  conduct  for  which 
the  plaintiff  seeks  a  divorce  were  induced  by,  or  in  retaliation 
of,  plaintiff's  conduct."-'  The  misconduct  of  plaintiff  which 
will  defeat  the  right  to  a  divorce,  while  it  need  not  be  of  equal 
degree  with  that  of  the  defendant,  must  be  of  the  same  general 
character,  and  such  as  is  reasonably  calculated  to  have  provoked 
the  misconduct  of  the  defendant  ;^*  this  for  the  reason  that  it 
would  be  altogether  wrong  to  allow  one  person  to  recover  for  the 
wrongful  act  of  another  of  which  he  is  himself  guilty,  or  which 
he  has  by  his  wrongful  conduct  produced.  This  does  not  sig- 
nify that  the  person  complaining  must  be  altogether  free  from 
fault  in  the  matter  complained  of.  Some  allowance  will  be 
made  for  human  frailty.  A  rule  requiring  the  plaintiff  to  be 
blameless  as  a  condition  upon  which  relief  would  be  granted 
would  be  unreasonable  and  well  nigh  upset  the  business  of  grant- 
ing divorces.  Yet  if  the  proof  shows  that  there  was  only  slight 
difference  in  the  degrees  of  their  guilt,  although  the  plaintiff 
mav  be  less  at  fault  than  the  defendant,  the  court  will  not  inter 
iere  to  grant  a  divorce.  **In  such  cases,  the  parties  are  'suitable 
and  proper  companions  for  each  other ;'  .  .  .  and  'may  live 
together,  and  find  sources  of  mutual  forgiveness  in  the  humilia- 

=»Harvoy  v.  (  m    .11.  72  Tex.  63,  10  -♦Bohan  v.  Bohan  (Tex.  Civ.  App.) 

S.  \V.  ;]34.  S.  C.  r>  '^ex.  Civ.  App.  324.       50  S.  \V.  959;  Cunningham  t.  Ciw- 
23    S.    \V.    713:   Nixon    v.    Wichita       ninjjliain,  22  Tex.  Civ.  App.  7,  53  S. 
I^nd  &  Cattle  Co.  84  Tex.  408,  19  S.       \V.  75. 
\V.  500. 

^^Tripg  V.  Trigg   (Tex.)    18  S.  W. 
314. 
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ion  of  mutual  guilt.'  "^'^  If,  however,  the  recrimination  is 
light  and  insignificant  as  compared  with  the  conduct  of  the  de- 
?ndant,  a  divorce  may  be  granted.  Where  the  wife  petitioned 
3r  a  divorce,  and  the  testimony  showed  that,  while  the  husband 
sually  began  the  quarrels,  she  participated  in  them  freely ;  and 
lat,  while  he  had  begun  the  attack  on  one  or  two  occasions,  she 
ad  on  another,  by  getting  in  the  first  blow,  dealt  him  a  "knock 
ut,"  and  choked  and  bruised  him,  it  was  not  thought  that  she 
'as  entitled  to  a  decree.^* 

The  text  writers  give  a  broader  scope  to  the  defense  than  our 
ourts  seem  to  have  adopted.  Mr.  Bishop  says  that  it  is  "the 
efense  that  the  applicant  has  himself  done  what  is  ground  for 
ivorce,  and  bars  the  suit  foimded  on  whatever  cause,  whether 
iie  defendant  is  guilty  or  not;"^^  and  Browne  says  it  "is  the  de- 
ense  that  the  applicant  himself  has  done  some  act  which  is  a 
round  for  divorce."^®  And  the  general  doctrine  seems  to  be 
bat  it  is  not  required  that  the  recriminating  conduct  be 
•roduced  by,  or  grow  out  of,  the  conduct  relied  upon  for  a  de- 
ree.  We  have  already  examined  the  statute  defining  what  acts 
rill  bar  an  action  for  adultery.^* 

S46.  Condonation. 

Beconciliation  of  conjugal  differences  ought  to  be  encouraged, 
lie  law  does  encourage  them.  Whatever  may  have  been  the 
normity  of  the  conjugal  sin,  society  and  the  injured  spouse  are 
profited  more  by  reconciliation,  where  that  is  possible,  than  by 
ivorce.  When  injured  innocence  can  forgive,  the  benedictions 
f  the  law  should  follow.  This  forgiveness,  however,  is  condi- 
ioned,  in  a  measure,  upon  the  offender's  sinning  no  fnore;  for  •a 
onstant  forgiving  will  in  time  amoimt  to  a  license  to  err. 
Vhere  a  reconciliation  has  been  had,  it  is  probably  useless  to  say 
hat  no  divorce  can  be  had  for  acts  and  conduct  antedating  the 
ondonation.  However,  when  new  acts  and  conduct  authorize 
in  action,  the  old  ones  may  be  taken  into  account.     They  are  re- 

»Halc  V.  Hale,  47  Tex.  336.  "Browne,  Divorce,  80. 

"Beck  V.  Beck,  63  Tex.  34.  -Ante,  $  336. 

"Bish.  Mar.  &  Div.  78. 
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aiid  ctmchisively  establish  the  truth  of  the  material  allegations 
of  the  petition  to  the  satisfaction  of  the  court,^*  yet  the  action 
of  the  trift!  court  is  subject  to  review  by  the  appellate  court,*^ 
and  in  a  proper  case  the  decree  may  there  be  rendered  ;*^  or  the 
party  dissatisfied  should  move  in  the  trial  court  for  a  new  trial 
and  tender  the  additional  testimony.*^  The  rule  requiring  full 
and  satisfactory  evidence,  however,  does  not  alter  the  ordinary 
rules  of  evidence  so  as  to  preclude  the  introduction  of  any  char- 
acter of  evidence  that  is  ordinarily  admissible ;  it  relates  rather 
to  the  sufficiency  of  the  evidence  than  to  its  evidentiary  char- 
acter. 

§348.  —  niustrations;  Cases. 

Evidence  that  only  raises  a  suspicion  of  the  fact  will  not  au- 
thorize a  divorce  for  adultery.  Thus,  w^here  a  witness  testified 
that  she  went  to  the  house  of  plaintiff,  and  knocked  on  the  door 
for  admission,  which  was  denied,  and  upon  walking  around  to 
the  back  of  the  house  saw  plaintiff,  who  was  a  n^ress,  and  a  ne- 
gro preacher ;  saw  the  preacher  walk  through  the  plaintiff's  bed- 
room and  out  on  the  porch,  but  did  not  see  them  together  in  the 
bedroom;  and  another  witness  testified  that  upon  the  occasion 
of  his  visit  to  the  place  he  saw  a  man  whom  he  took  to  be  a  negro 
preacher,  and  that  he  "acted  like  he  was  at  home,"  and  that 
there  was  no  other  person  on  the  place  than  plaintiff  and  the 
preacher,  will  not  warrant  a  divorce  on  cross  bill  for  adultery.*^ 
And  in  the  same  case,  evidence  that  plaintiff,  action  being  upon 
the  cross  bill,  had  the  defendant  arrested  and  attempted  to  place 
him  under  a  peace  bond,  but  upon  trial  failed  to  make  out  a  case, 
tnd  he  was  discharged,  does  not  show  such  cruelty  as  will  author- 
ire  a  decree. 

Where  the  only  evidence  in  a  case  was  that  of  plaintiff's 
tnother,  who  testified:  "I  have  heard  the  plaintiff's  petition 
lierein  read.     The  allegations  of  fact  set  forth  therein  are  true, 

"^obet-gon  v.   Roberson,   2   Posey  v.  Erwin  (Tex.  Civ.  App.)  40  S.  W. 

tJnrep.  Cas.  (Tex.)  451.  53. 

•Loring  v.  Loring,   17   Tex.   Civ.  ^'Haygood    v.    Haygood,    25    Tex. 

1pp.  95,  42  S.  W.  (W2.  576. 

"Rice  V.  Rice,  31  Tex.  174;  Jerni-  «Burney  v.  Burney,  11  Tex.  Civ. 

pm  V.  Jernigan,  37  Tex.  420;  Erwin  App.  174,  32  S.  W.  328. 
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within  mv  knowledge," — and  some  of  the  facts  could  not  have 
been  known  to  the  witness,  there  is  not  the  full  and  satisfactory 
proof  required.** 

^  349.  Parties  as  Witnesses ;  Their  Admissions  and  Statements. 

It  is  now  provided  that  in  divorce  suits  and  proceedings  "the 
husband  and  wife  shall  be  competent  witnesses  for  and  against 
each  other,  but  neither  party  shall  be  compelled  to  testify  as  to 
any  matter  that  will  criminate  himself  or  herself.       And  where 
the  husband  or  wife  testities,  the  court  or  jury  trying  the  case 
shall  determine  the  credibility  of  such  witness,  and  the  weight 
to  be  given  such  testimony ;  but  no  divorce  shall  be  granted  upon 
the  evidence  of  either  husband  or  wife  if  there  be  any  collusion 
between  them."*'     And  the  same  amendment  omits  the  inhibi- 
tion against  receiving  the  confessions  and  admissions  of  the  par- 
ties.    Prior  to  the  amendment,  neither  party  being  a  competent 
witness,  their   declarations   as  confessions   or  admissions  were 
likewise  exchided,**  except  in  cases  where  a  statement  made  by 
one  of  the  spouses  came  within  the  rule  of  res  gestae  of  a  trans- 
action j)roper  to  be  proved.*'       Under  the  present  statute  a  di- 
vorce may  be  granted  upon  the  sole  testimony  of  one  of  the  par- 
ties if  there  be  no  collusion.     The  provision  that  the  court  or 
jurv  trvimr  the  case  shall  determine  the  credibilitv  of  such  wit- 
ness  and  the  weight  to  be  given  such  testimony  is  no  luore  than 
the  rule  in  all  cases,  whether  divorce  or  not, 

§  350.  Collusion  of  Parties ;  Their  Agreements,  etc. 

If  the  acts  complained  of  as  being  ground  for  divorce  were 
conunitted  through  the  collusion  of  the  parties,  clearly  they 
would  not  be  entitled  to  a  divorce  for  them.  The  statute  savs 
so  much  with  reference  to  the  crime  of  adulterv,  and  the  rule  is 
not  different  with  respect  to  other  offenses.     For  if  it  appears 

• 

**Murray  v.  Murray,  66  Tex.  207,  v.  Hanna,  3  Tex.  Civ.  App.  ol.  21  S. 

18  S.  W.  506.  \V.  720.  • 

**Acts  1897.  p.  49,  Sayles.  Stat.  art.         -''.NrK^.owan  v.   McGowan.  52  Tex. 

2979.  6.-»7  :  Huth  v.  Uuth,  10  Tex.  Civ.  App. 

"Stafford  v.  Stafford.  41  Tex.  Ill :  184,  30  S.  \V.  240:  Erwin  v.  Er«i« 

Cornish  v.  Cornij»h.  56  Tex.  564:  En-  (Tex.  Civ.  App.)  40  S.  W.  53. 
dick  v.  Endick,  61  Tex.  559;  Hanna 
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Jiat  there  is  any  collusion  between  them  with  reference  to  the 
3oniinission  of  the  offense  laid  as  the  ground,  it  would  be  a  fraud 
ipon  the  court,  and  really  no  ground  at  all  of  which  either  could 
jomplain.  But  the  statute  further  says  that  if  it  appears  that 
•Jiere  is  collusion  between  thoni  no  divorce  shall  be  granted  upon 
iie  testimony  of  either.  It  is  not  clear  that  this  means  anything 
nore  than  has  just  been  explained ;  and,  if  not,  is  but  a  declara- 
:ion  of  what  the  rule  would  otherwise  be.  The  facts  with  refer- 
ence to  which  collusion  would  defeat  a  recovery  must  be  facts 
naterial  to  the  disposition  of  the  case ;  such  as  matters  of  juris- 
iiction  or  grounds,  or  a  withholding  from  the  court  of  facts 
xrfaicli  would  defeat  the  particular  grounds  alleged  for  a  decree. 
Aigreements  of  parties  with  reference  to  the  division  of  their 
»mmon  property,  or  the  custody  of  their  children,  or  the  like, 
670uld  not  necessarily  show  collusion,  nor  probably  tend  to  show 
it.  The  rule  simply  means  that  the  parties  must  not  collusively 
create  grounds  of  divorce,  nor  do  any  act  which  w^ould  prevent 
a  free  and  full  inquiry  by  the  cx)urt  into  the  merits  of  the  con- 
troversy between  them.  That  a  defendant  is  willing  that  a  di- 
vorce be  granted,  or  even  anxious,  does  not  evidence  collusion. 
One  might  l)e  willing  to  have  a  decree,  yet  not  influence  the 
court  in  awarding  it.  As  said  in  a  recent  case,**  "mere  willing- 
ness to  a  juclicial  separation  would  not  be  collusion  as  to  the 
granting  of  a  divorce.  If  so,  willingness  might  be  evidenced 
by  a  failure  to  answer;  and,  willingness  being  collusion,  the 
most  effective  way  to  m(M»t  divorce  proceedings  would  be  to  ig- 
nore them.  Collusion  between  the  parties  must  relate  to  the 
causes  assigned  for  divorce." 

§351.  Testimony  of  Particeps  Criminis. 

Bishop  says  the  part  ice  ps  critninis  may,  if  willing  to  testify, 
be  made  a  witness,  but  that  his  testimony  must  be  received  with 
caution,  and  corroborated  ;*®  Gnn^nleaf,  that  he  is  an  admissible 
witness,  but  his  evidence  is  weak.^^  Our  court  quite  early  ex- 
pressed a  decided  opinion  that  his  testimony  should  not  be  ad- 
mitted at  all ;  and  w(»  append  a  portion  of  the  language  of  the 
court  in  the  belief  that  if  it  does  not  show  such  testimony  to  be 

•Erwin  v.  Erwin  (Tex.  Civ.  App.)  ^Bish.  Mar.  &  Div.  642. 

iO  S.  W.  53.  •^reen,  vol.  2  S  40. 
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tion  of  the  court,  it  sometimes  happens  that  the  defendant  is  be- 
yond the  limits  of  the  state,  and  hence  citation  must  be  had  by 
publication,^^  or  by  personal  service  with  copy  of  the  petition 
under  article  1230  of  the  statute,^*^  as  the  proceeding  is  not  al- 
together a  proceeding  in  personam,  but  in  the  nature  of  a  pro- 
ceeding in  rem,  and  this  character  of  service  sufficient  to  give 
the  court  jurisdiction. 

§  343.  The  Answer. 

No  defendant  can  be  compelled  to  answer  upon  oath,  nor  will 
the  allegations  of  the  petition  be  taken  as  confessed  for  the  want 
of  an  answer. ^^  This  applies  to  the  action  for  a  divorce,  and  not 
to  incidental  questions  involved,  such  as  prayer  for  injunction, 
which  might  have  to  be  under  oath.^®  The  law  encourages  de- 
fenses to  divorce  suits,  and  the  same  strictness  of  pleading  usual- 
ly applicable  to  the  defendant  is  not  required  here ;  ordinarily 
the  question  of  venue,  unless  raised  by  proper  plea  in  abatement, 
would  be  waived,  but  not  so  in  divorce  cases.^®  The  actual  resi- 
dence of  plaintiff  according  to  statute  is  jurisdictional,  and  can- 
not be  waived.  Nor  is  the  right  to  defend  dependent  upon  hav- 
ing filed  an  answer  at  all.  The  plaintiff  in  all  cases  is  required 
to  make  full  proof  of  the  facts  authorizing  the  maintenanoe  of 
'  the  suit,  and  the  decree,  independently  of  whether  the  defend- 
ant has  answered  or  not.  But  a  defendant  failing  to  answer 
could  not  introduce  affirmative  proof  and  seek  relief  as  upon  a 
cross  bill,  not  having  so  pleaded,  but  could  introduce  new  and  af- 
firmative matter  if  such  went  in  bar  of  the  plaintiff's  right  to  re- 
cover. Just  how  far  a  defendant  would  be  permitted  to  intro- 
duce evidence  in  the  absence  of  an  answer  has  not  been  much  dis- 
cussed, but  in  view  of  the  great  liberality  allowed  in  that  respect, 
and  the  strictness  required  of  the  plaintiff  in  making  his  case, 
the  court  would  doubtless  allow  great  latitude,  extending  cer- 
tainly to  everything  that  would  tend  to  disprove  the  plaintiffs 
case  or  bar  a  decree.     Bostwick  v.  Bostwick,  73  Tex.  182,  11  S. 

"Hare  v.  Hare,  10  Tex.  355.  "Rev.  Stat.  art.  2979. 

"Trevino  v.  Trevino,  54  Tex.  201 ;  ^'Wright  v.  Wright,  3  Tex.  168. 

Bostwick  V.  Bostwick,  73  Tex.  182,  "Bruner    v.     Bniner    (Tex.    CiT. 

11  S.  W.  178.  App.)  43  S.  W.  796. 
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\V.  178,  illustrates  the  liberal  tendency  of  the  courts.  The 
plaintifiF  alleged  that  he  was  a  bona  fide  resident  of  Harris  coun- 
ty, Texas,  and  that  defendant  was  a  resident  of  New  York.  The 
defendant  was  personally  sensed  with  citation  in  New  York. 
She  failed  to  answer  on  the  first  day  of  court,  and  a  week  later, 
QO  answer  yet  being  filed,  the  court  granted  an  ex  parte  trial, 
and  decreed  a  divorce.  On  the  same  day,  and  before  the  decree 
wras  entered,  the  attorneys  for  the  defendant  appeared  in  court 
and  asked  that  the  order  be  set  aside,  tendering  an  answer, 
ivhich,  among  other  things,  attacked  the  bona  fides  of  plaintiff's 
allegations  as  to  his  residence,  and  asserted  his  bona  fide  resi- 
lence  to  be  in  New  York.  Her  sworn  application  for  a  continu- 
ince  filled  with  the  answer  stated  that  she  had  a  good  defense 
^hich  she  could  prove  upon  time  being  allowed  her.  The  su- 
jreme  court  thought  the  trial  court  erred  in  not  setting  aside  the 
lecree  and  permitting  the  ^swer  to  be  filed.  Several  matters 
are  discussed,  but  the  apparent  reason  for  the  holding  is  the  lib- 
erality of  the  law  in  encouraging  defenses  to  divorce  suits,  and 
n  seizing  upon  the  slightest  error  as  an  excuse  for  permitting 
them. 

I  344.  Presumptions. 

The  law  always,  whether  in  criminal  or  civil  proceedings, 
graciously  holds  everyone  innocent  of  wrong  or  crime  until  the 
3ontrary  be  proved.  There  is  every  reason  to  apply  the  princi- 
ple to  divorce  proceedings.  No  presumptions  will  be  indulged 
in  favor  of  an  application  for  a  decree, — of  the  truth  of  the  mat- 
ters alleged,  whether  the  same  be  sworn  to  or  not.  Consistent 
with  this  principle,  if  a  husband  asperses  his  wife's  name  for  vir- 
tue, the  law  presumes  her  innocent,  and  she  need  neither  allege 
ttor  prove  it.^^  And  where  the  husband  sues  for  a  divorce  be- 
:»i^se  his  wife  gave  birth  to  a  fully  developed  child  within  three 
md  a  half  months  after  their  marriage,  but  offers  no  proof  that 
the  child  is  not  his,  the  decree  will  be  refused ;  the  presumption 
being  that  he  is  the  father.^^  This  presumption  favors  mar- 
riage, yet  in  a  divorce  proceeding  it  must  not  be  left  to  presump- 

"Williama    v.    Williams,  67    Tex.  «McCulloch  v.  McCulloch,  69  Tex. 

198.  2  S.  W.  823.  682,  7  S.  W.  593. 
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tion  alone  to  establish  a  valid  marriage.  The  law  will  presume 
nothing  concerning  it  in  that  connection,  since  there  is  no  neces- 
sity for  a  presumption  either  for  or  against  marriage.  Divorce 
itself  will  be  presumed  after  a  considerable  lapse  of  time,  and  es- 
pecially where  one's  innocence  of  crime  depends  upon  the  exist- 
ence of  such  divorce.^^ 

§  345.  Eecrimination. 

Recrimination  is  a  valid  defense  to  an  action  for  divorce 
where  the  facts  authorize  its  interposition.  It  is  said  to  be  the 
"important  and  recognized  rule  that  recrimination  as  a  valid  de- 
fense must  arise  out  of  the  fact  that  the  acts  or  conduct  for  which 
the  plaintiff  seeks  a  divorce  were  induced  by,  or  in  retaliation 
of,  plaintiff's  conduct. "^^  The  misconduct  of  plaintiff  which 
will  defeat  the  right  to  a  divorce,  while  it  need  not  be  of  equal 
degree  with  that  of  the  defendant,  must  be  of  the  same  general 
character,  and  such  as  is  reasonably  calculated  to  have  provoked 
the  misconduct  of  the  defendant  f*  this  for  the  reason  that  it 
would  be  altogether  wrong  to  allow  one  person  to  recover  for  the 
wrongful  act  of  another  of  which  he  is  himself  guilty,  or  which 
he  has  by  his  wrongful  conduct  produced.  This  does  not  sig- 
nify that  the  person  complaining  must  be  altogether  free  from 
fault  in  the  matter  complained  of.  Some  allowance  will  be 
made  for  human  frailty.  A  rule  requiring  the  plaintiff  to  be 
blameless  as  a  condition  upon  which  relief  would  be  granted 
would  be  unreasonable  and  well  nigh  upset  the  business  of  grant- 
ing divorces.  Yet  if  the  proof  shows  that  there  was  only  slight 
difference  in  the  degrees  of  their  guilt,  although  the  plaintiff 
may  be  less  at  fault  than  the  defendant,  the  court  w^ill  not  inte^ 
fere  to  grant  a  divorce.  "In  such  cases,  the  parties  are  'suitable 
and  proper  companions  for  each  other ;'  .  .  .  and  'may  liw 
together,  and  find  sources  of  mutual  forgiveness  in  the  hurailia- 

''Harvey  v.  Car    .11,  72  Tex.  03.  10  =*Hohan  v.  Bohan  (Tex.  Civ.  App.) 

S.  \V.  ;i:U,  S.  C.  r>  '^ex.  civ.  App.  324,       56  S.  W.  959;  Cunningham  v.  Cun- 
23    S.    VV.    713;  Nixon    v.    Wichita       ningham,  22  Tex.  Civ.  App.  7,  53  S. 
Land  &  Cattle  Co.  84  Tex.  408,  19  S.       W.  75. 
W.  560. 

=-''Trigg  V.  Trigg   (Tex.)    18  S.  W. 
314. 
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ion  of  mutual  guilt'  "*'  If,  however,  the  recrimination  is 
light  and  insignificant  as  compared  with  the  conduct  of  the  de- 
eiidant,  a  divorce  may  be  granted.  Where  the  wife  petitioned 
or  a  divorce,  and  the  testimony  showed  that,  while  the  husband 
i£ually  b^an  the  quarrels,  she  participated  in  them  freely ;  and 
hat,  w^hile  he  had  begun  the  attack  on  one  or  two  occasions,  she 
lad  on  another,  by  getting  in  the  first  blow,  dealt  him  a  "knock 
•ut,"  and  choked  and  bruised  him,  it  was  not  thought  that  she 
vas  entitled  to  a  decree.^* 

The  text  writers  give  a  broader  scope  to  the  defense  than  our 
courts  seem  to  have  adopted.  Mr.  Bishop  says  that  it  is  "the 
lefense  that  the  applicant  has  himself  done  what  is  ground  for 
livorce,  and  bars  the  suit  founded  on  whatever  cause,  whether 
be  defendant  is  guilty  or  not  ;"^^  and  Browne  says  it  "is  the  de- 
ense  that  the  applicant  himself  has  done  some  act  which  is  a 
^und  for  divorce."^®  And  the  general  doctrine  seems  to  be 
hat  it  is  not  required  that  the  recriminating  conduct  be 
produced  by,  or  grow  out  of,  the  conduct  relied  upon  for  a  de- 
cree. We  have  already  examined  the  statute  defining  what  acts 
rill  bar  an  action  for  adultery .^® 

.346.  Condonation. 

Reconciliation  of  conjugal  differences  ought  to  be  encouraged. 
rhe  law  does  encourage  tliem.  Whatever  may  have  been  the 
normity  of  the  conjugal  sin,  society  and  the  injured  spouse  are 
)rofited  more  by  reconciliation,  where  that  is  possible,  than  by 
livorce.  When  injured  innocence  can  forgive,  the  benedictions 
i  the  law  should  follow.  This  forgiveness,  however,  is  condi- 
ioned,  in  a  measure,  upon  the  offender's  sinning  no  fnore;  for  •a 
onstant  forgiving  will  in  time  amount  to  a  license  to  err. 
Vhere  a  reconciliation  has  been  had,  it  is  probably  useless  to  say 
hat  no  divorce  can  be  had  for  acts  and  conduct  antedating  the 
ondonation.  However,  when  new  acts  and  conduct  authorize 
in  action,  the  old  ones  may  be  taken  into  account.     They  are  re- 

»Hale  V.  Hale,  47  Tex.  336.  "Browne,  Divorce,  80. 

"Beck  V.  Beck.  63  Tex.  34.  **Ani€,  S  336. 

•'Bish.  Mar.  k  Div.  78. 
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vivod  and  the  impediment  erected   by  the  reconciliation  is  re- 
moved.^^ 

Reconciliation,  technically  called  condonation,  is  not  a  perpet- 
ual bar  save  in  cases  of  adultery  where  the  complainant  has  ad- 
mitted the  offender  into  conjugal  society  or  embraces  after  he  or 
she  knew  of  the  criminal  fact.^^ 

The  rule  of  condonation  is  less  stringent  when  applied  to 
women  than  to  men ;  they  are  more  ready  to  forgive  and  forget.'* 

§  347.  Quantum  of  Proof  Required. 

*'Full  and  satisfactory  evidence"  is  the  measure  of  the  stat- 
ute.^^  And  first,  the  fact  of  residence  for  the  prescribed  time 
must  be  proved,  for  this  is  jurisdictional.  Next,  a  valid  sub- 
sisting marriage  must  be  shoAvn.  This  may  be  done  by  proof  of 
general  reputation,^^'  cohabitation  of  parties,  and  general  re- 
ception as  man  and  wife ;  and  this  character  of  evidence  may 
amount  to  the  full  and  satisfactory  evidence  required.^*  The 
admission  of  .the  marriage  in  the  defendan^t's  answer  will  not  dis- 
pense with  the  necessity  of  proving  it.^*  Testimony  that  the 
parties  lived  together  is  not  sufficient  to  show  that  they  lived  to- 
gether as  man  and  wife,  and  amount  to  a  proof  of  marriage.** 
It  can  now  never  become  necessary  to  resort  to  this  character  of 
evidence  to  prove  the  marriage.  A  peculiarity  of  trials  of  this 
character  is,  that  the  proof  must  be  full  and  satisfactory  to  the 
court,  even  after  the  jury  may  have  found  the  material  all^a- 
tions  of  the  petition  true.  For  the  court  is  not  bound  to  make 
the  decree  upon  such  finding,  but,  should  it  be  of  opinion  the 
proof  is  not  of  that  character,  may  nevertheless  refuse  to  grant 
the  decree.'^^  It  is  not  meant  merely  that  the  court  must  be 
satisfied  of  the  sufficiency  of  the  facts  alleged,  but  of  the  evi- 
dence supporting  them  as  well,  independently  of  the  verdict  of 
the  jury  finding  them  true.^®    While  the  evidence  ought  to  fully 

"Xogoes   V.   Xoffoos.   7   Tex.  538;           •nVright  v.  Wright,  6  Tex.  3. 

Jones  V.  .Jones,  t  t  Tex.  451.  '^Simons  v.  Simons,  13  Tex.  408. 

"An^c,  §  330.  "Belyew    v.    Belyew     (Tex.    Civ. 

"nVriglit  V.  Wright,  6  Tex.  3.  App.)  32  S.  W.  40. 

^'Kev.  Stat.  art.  2079.  «^oore  v.  Moore,  22  Tex  237. 

'^'Cuneo   V.    l)e   Cuneo  (Tex.  Civ.          "Paulson   v.    Paulson    (Tex.  CiT. 

App.)  59  S.  W.  284.  App.)  21  S.  W.  778. 
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and  conclusively  establish  the  tnith  of  the  material  allegations 
of  the  petition  to  the  satisfaction  of  the  court,^®  yet  the  action 
of  the  trift]  court  is  subject  to  review  by  the  appellate  court,*^ 
and  in  a  proi^jr  case  the  decree  may  there  be  rendered  ;*^  or  the 
party  dissatisfied  should  move  in  the  trial  court  for  a  new  trial 
and  tender  the  additional  testimony.*^  The  rule  requiring  full 
and  satisfactory  evidence,  however,  does  not  alter  the  ordinary 
rules  of  evidence  so  as  to  preclude  the  introduction  of  any  char- 
acter of  evidence  that  is  ordinarily  admissible ;  it  relates  rather 
to  the  sufficiency  of  the  evidence  than  to  its  evidentiary  char- 
acter. 

§  348.  —  niustrations ;  Cases. 

Evidence  that  only  raises  a  suspicion  of  the  fact  will  not  au- 
thorize a  divorce  for  adultery.  Thus,  where  a  witness  testified 
that  she  went  to  the  house  of  plaintiff,  and  knocked  on  the  door 
for  admission,  which  was  denied,  and  upon  walking  around  to 
the  back  of  the  house  saw  plaintiff,  who  was  a  negress,  and  a  ne- 
gro preacher ;  saw  the  preacher  walk  through  the  plaintiff's  bed- 
room and  out  on  the  porch,  but  did  not  see  them  together  in  the 
bedroom;  and  another  witness  testified  that  upon  the  occasion 
of  his  visit  to  the  place  he  saw  a  man  whom  he  took  to  be  a  negro 
preacher,  and  that  he  "acted  like  he  was  at  home,"  and  that 
there  was  no  other  person  on  the  place  than  plaintiff  and  the 
preacher,  will  not  warrant  a  divorce  on  cross  bill  for  adultery.*** 
And  in  the  same  case,  evidence  that  plaintiff,  action  being  upon 
the  cross  bill,  had  the  defendant  arrested  and  attempted  to  place 
him  under  a  peace  bond,  but  upon  trial  failed  to  make  out  a  case, 
and  he  was  discharged,  does  not  show  such  cruelty  as  will  author- 
ize a  decree. 

Where  the  only  evidence  in  a  case  was  that  of  plaintiff's 
mother,  who  testified:  "I  have  heard  the  plaintiff's  petition 
herein  read.     The  allegations  of  fact  set  forth  therein  are  true, 

■^obet-son  v.   Roberson,   2   Posey  v.  Erwin  (Tex.  Civ.  App.)  40  S.  W. 

(Jnrep.  Cas.  (Tex.)  451.  53. 

•Loring  v.  Ijoring,   17   Tex.   Civ.  *'Haygood    v.    Haygood,    25    Tex. 

App.  95,  42  S.  W.  (W2.  576. 

"Rice  V.  Rice,  31  Tex.  174;  Jerni-  **Burney  v.  Burney,  11  Tex.  Civ. 

gan  V.  Jernigan,  37  Tex.  420;  Erwin  App.  174,  32  S.  W.  328. 
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within  my  knowledge," — and  some  of  the  factd  could  not  have 
been  known  to  the  witness,  tliere  is  not  the  full  and  satisfactory 
proof  required.** 

§  349.  Parties  as  Witnesses ;  Their  Admissions  and  Statementi. 

It  is  now  provided  that  in  divorce  suits  and  proceedings  **the 
husband  and  wife  shall  be  competent  witnesses  for  and  against 
each  other,  but  neither  party  shall  be  compelled  to  testify  as  to 
any  matter  that  will  criminate  himself  or  herself.       And  where 
the  husband  or  wife  testifies,  the  court  or  jury  trying  the  case 
shall  determine  the  credibility  of  such  witness,  and  the  weight 
to  be  given  such  testimony ;  but  no  divorce  shall  be  granted  upon 
the  evidence  of  either  husband  or  wife  if  there  be  any  collusion 
between  them."*'     And  the  same  amendment  omits  the  inhibi- 
tion against  receiving  the  confessions  and  admissions  of  the  par- 
ties.    Prior  to  the  amendment,  neither  party  being  a  competent 
witness,  their   declarations   as  confessions   or  admissions  were 
likewise  excluded,**  except  in  cases  where  a  statement  made  by 
one  of  the  spouses  came  within  the  rule  of  res  gestce  of  a  trans- 
action proper  to  l>e  proved.*'       Under  the  present  statute  a  di- 
vorce may  be  grant-ed  ufK)n  the  sole  testimony  of  one  of  the  par- 
ties if  there  be  no  collusion.     The  provision  that  the  court  or 
jury  trying  the  case  shall  determine  the  credibility  of  such  wit- 
ness and  the  weight  to  be  given  such  testimony  is  no  more  than 
the  rule  in  all  cases,  whether  divorce  or  not, 

§  350.  Collusion  of  Parties ;  Their  Agreements,  etc. 

If  the  acts  complained  of  as  being  ground  for  divorce  were 
committed  through  the  collusion  of  the  parties,  clearly  they 
would  not  be  entitled  to  a  divorce  for  them.  The  statute  says 
so  much  with  reference  to  the  crime  of  adultery,  and  the  rule  is 
not  different  with  respect  to  other  offenses.     For  if  it  appears 

• 

"Murray  v.  Murray,  66  Tex.  207,  v.  Haniia,  3  Tex.  Civ.  App.  51,  21  S. 

18  S.  W.  506.  \V.  720.                                      • 

**Acts  1897,  p.  49,  Sayles,  Stat.  art.  -'^McGowan   v.   McGowan.  52  Tex. 

2979.  Or)7  ;  Huth  v.  Huth.  10  Tex.  Civ.  App. 

"Stafford  v.  Stafford,  41  Tex.  Ill;  184,  30  S.  W.  240;  Erwin  v.  Krwin 

Cornish  v.  Cornish,  50  Tex.  564:  En-  (Tex.  Civ.  App.)  40  S.  W.  53. 
dick  v.  Endick,  61  Tex.  559;  Ilanna 
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at  there  is  any  collusion  between  them  with  reference  to  the 
^mmission  of  the  offense  laid  as  the  ground,  it  would  be  a  fraud 
)on  the  court,  and  really  no  ground  at  all  of  which  either  could 
mplain.  But  the  statute  further  says  that  if  it  appears  that 
ere  is  collusion  between  thoni  no  divorce  shall  be  granted  upon 
e  testimony  of  either.  It  is  not  clear  that  this  means  anything 
Dre  than  has  just  been  explained;  and,  if  not,  is  but  a  declara- 
>n  of  w^hat  tlie  rule  would  otherwise  be.  The  facts  with  refer- 
ee to  which  collusion  would  defeat  a  recovery  must  be  facts 
aterial  to  the  disposition  of  the  case ;  such  as  matters  of  juris- 
ction  or  grounds,  or  a  withholding  from  the  court  of  facts 
lich  would  defeat  the  particular  grounds  alleged  for  a  decree, 
^eements  of  parties  with  reference  to  the  division  of  their 
mmon  property,  or  the  custody  of  their  children,  or  the  like, 
mid  not  necessarily  show  collusion,  nor  probably  tend  to  show 
The  rule  simply  moans  that  the  parties  must  not  collusively 
eate  grounds  of  divorce,  nor  do  any  act  w^hich  would  prevent 
free  and  full  inquiry  by  the  court  into  the  merits  of  the  con- 
wersy  between  tliem.  That  a  defendant  is  willing  that  a  di- 
rce  be  granted,  or  even  anxious,  does  not  evidence  collusion. 
ae  might  be  willing  to  have  a  decree,  yet  not  influence  the 
urt  in  awarding  it.  As  said  in  a  recent  case,**  ^^mere  willing- 
ss  to  a  judicial  separation  would  not  be  collusion  as  to  the 
anting  of  a  divorce.  If  so,  willingness  might  be  evidenced 
a  failure  to  answer;  and,  willingness  being  collusion,  tlie 
>st  effective  way  to  moot  divorce  proceedings  would  ho  to  ig- 
re  them.  Collusion  between  the  parties  must  relate  to  the 
uses  assigned  for  divorce." 

t51.  Testimony  of  Particeps  Criminis. 

Bishop  says  the  parfirrps  crimijiis  may,  if  willing  to  testify, 
made  a  witness,  but  that  his  testimony  must  be  received  with 
ution,  and  corroborated  ;*®  Groonleaf,  that  he  is  an  admissible 
tness,  but  his  evidence  is  weak.*^^  Our  court  quite  early  ex- 
essed  a  decided  opinion  that  his  testimony  should  not  be  ad- 
itted  at  all ;  and  w(»  a])pond  a  portion  of  the  language  of  the 
urt  in  the  belief  that  if  it  does  not  show  such  testimony  to  be 

■Erwin  v.  Erwin  (Tex.  Civ.  App.)  ^Biah.  Mar.  &  Div.  642. 

S.  W.  53.  •^reen,  vol.  2  S  40. 
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altogether  inadmissible  it  at  least  calls  attention  to  the  extreme 
caution  with  which  it  should  be  received :  '^ We  are  disposed  to 
question  the  propriety  and  policy  of  the  rule,  even  admitting 
the  paramour  to  the  witness  stand,  under  the  brand  of  infamy, 
as  Professor  Greenleaf 's  rule  admits  him.  The  question  has  not 
been  viewed  in  all  of  its  tendencies.  He  is  onlv  viewed  as  a 
particeps  criminis,  ready  to  swear  to  his  own  guilt;  and  if  we 
were  certain  that  such  witness  would  be  only  called  on  when 
there  was  in  truth  guilt,  it  might  well  be  allowed  them  to  swear 
with  the  express  understanding  that  their  evidence  was  weak, 
and,  without  corroboration,  would  be  insufficient  to  establish  the 
fact  of  guilt.  But  we  have  reason  to  believe  that  such  testimony 
would  be  often  offered  when  there  had  been  no  guilt  committed. 
We  will  suppose  that  when  this  witness  is  put  upon  the  stand  to 
prove  the  fact,  if  it  is  in  his  power  to  answer  truthfully  in  the 
affirmative,  the  temptation  to  one  who  had  a  single  spark  of  gen- 
erous, manly,  chivalric  feeling  to  woman  in  his  bosom  would  be 
so  strong  to  screen  and  protect  the  guilty  fair  one  that  there  would 
be  imminent  danger  of  his  being  driven  to  the  commission  of 
perjury.  He  would  be  further  induced  to  adopt  this  alternative 
from  a  knowledge  of  the  fact  that  if  he  answered  in  the  affirma- 
tive he  thereby  fixed  on  himself  the  indelible  seal  of  infamy  tliat 
would  exclude  him  from  the  companionship  of  all  men  of  honor- 
able feeling,  l^ut  suppose  he  was  to  refuse  to  answer  upon  the 
ground  that  he  could  not  do  so  without  criminating  himself,  al- 
though by  doing  so  he  could  prevent  a  conviction  of  guilt,  yet 
the  female,  by  his  silence,  would  have,  in  the  opinion  of  the 
public,  the  seal  of  condemnation  fixed  on  her  reputation,  never 
to  be  effaced.  And  this  would  be  the  result  even  if  she  was  in 
truth  innocent,  and  the  witness  to  play  the  part  for  wliich  he  was 
called,  by  an  unkind  and  inhuman  husband,  to  destroy  the  rep- 
utation of  his  innocent  wife,  by  the  witness  standing  mute  when 
questioned,  when  if  he  had  answered  with  truth  he  could  not 
have  said  anything  against  her  innocence.  .  .  .  We  believe 
that  policy  forbids  his  being  sworn  at  all,  in  such  cases,  when 
the  prospect  of  advancing  the  truth  falls  infinitely  short  of  the 
evil  that  would  be  most  likely  to  result  from  his  swearing  at 
all.''^^ 

"Simons  v.  Simons,  13  Tex.  468. 
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§  356.  Devesting  Title   to   Real   Es-  §  302.  Decrees    of    Other    Jurisdic- 

tate.  tions. 

§  362.  Is  from  Bonds  of  Matrimony,  Oenerally. 

The  divorce  a  meiisa  et  thoro  is  unknown  to  our  law.  Wheth- 
er the  decree  be  for  an  impediment  rendering  void  the  marriage, 
or  for  cause  arising  subsequent  to  the  celebration,  the  result  is 
the  same, — a  dissolution  of  the  marriage  relation.  Technically 
there  may  be  a  distinction,  but  if  so  any  discussion  of  it  would 
be  unprofitable.  Tlie  decree  from  the  bonds  of  matrimony  doeJ< 
not  render  illegitimate  the  children  born  of  the  marriage,  and 
either  party  may  marry  again.^  The  court  may,  in  its  discre- 
tion, upon  final  decree  change  the  name  of  either  party  upon  his 
or  her  application  therefor.^  The  purpose  of  the  decree  is  to 
not  only  sever  the  marriage  relation  between  them,  but  to  com- 
pletely adjust  all  their  mutual  rights  and  liabilities,  making 
suitable  provisions  for  the  children  of  the  union  if  there  be  any  ; 
but  it  is  not  mandatory  that  the  court  should  adjudge  these  prop- 
erty rights,  custody  of  children,  and  the  like,  for  these  may  be 
left  for  subsequent  adjudication;  for,  as  in  all  other  character 

'Rev.  Stat.  art.  2982.  Mbid.  art.  380. 
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of  cases,  the  decree  only  determines  such  questions  as  are  prop- 
erly before  the  court  for  adjudication.^ 

The  statute  seems  to  contemplate  that  the  form  of  the  judg- 
ment, whether  of  the  court  or  based  upon  the  findings  of  a  jury, 
should  find  the  material  allegations  of  the  petition  true.  It  is 
doubtful  if  a  general  finding  in  favor  of  the  plaintiff,  with  t 
general  order  decreeing  a  dissolution  of  the  marriage,  will  meet 
the  requirement  of  the  statute  in  this  particular.  It  has  been 
held  that,  where  the  cause  is  submitted  to  a  jury  on  special 
issues,  the  questions  of  residence  of  the  plaintiff  and  valid  mar- 
riage of  the  parties  must  be  submitted  and  found  by  them,  even 
where  the  answer  of  defendant  admitted  the  marriage  ;*  and  the 
statute  prescribes  that  where  no  jury  has  been  demanded  the 
decree  shall  be  rendered  "upon  the  judgment  of  the  court  affirm- 
ing the  material  facts  alleged  in  the  petition."^ 

If  the  proof  fails,  the  practice  seems  to  be  to  dismiss  without 
prejudice,^  or  the  plaintiff  may  move  for  a  new  trial  if  additional 
evidence  is  to  be  had.' 

§  353.  Should  Settle  Property  Rights. 

Upon  rendering  the  decree  the  court  is  authorized  to  decree 
a  division  of  the  estate  of  the  parties  in  such  way  as* shall  seem 
right  and  just,  having  proper  regard  to  the  rights  of  each  and 
their  children,  if  any,  subject  to  the  limitation  noticed  hereafter, 
that  neither  party  may  be  compelled  to  devest  himself  or  lier 
self  of  the  title  to  real  estate.®  This  applies  to  such  proi)erty 
only  as  is  owned  in  whole  or  in  part  by  the  parties,  and  not  to 
that  held  merely  in  trust  for  another.^  And,  of  course,  to  such 
])roperty  only  as  is  situated  within  this  state,  as  the  court  would 
have  no  power  to  determine  the  status  of  property  situated  else- 
where.^^ Ordinarily  the  proper  division  of  property  is  that 
each  one  take  one  lialf  the  community  estate,  bearing  each  his 

nVhetstonc  v.  Coffoy,  48  Tex.  269;  "Moore  v.  Moore,  22  Tex.  237. 

Harvey  v.  Ciiininings,  08  Tex.  51)9,  5  'Haypood  v.  Haygood,  2.5  Tex.  576. 

S.  W.  513:  Gray  v.  Thomas,  83  Tex.  'Kev.  SUt.  art.  2980. 

240.  18  S.  W.  721.  Mones  v.  Jones  (Tex.   Civ.   App.) 

'Bruner  v.  Bniner(Tex.  Civ.  App.)  41  S.  \V.  413. 

43  S.  W.  700.  "Moor  v.  Moor   (Tex.  Civ.  App.) 

•Rev.  Stat.  art.  2079.  57  S.  W.  999. 
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ust  proportion  of  the  community  debts,  and  retain  his  separate 
property.  But  where  there  are  equities  to  be  adjusted,  or  chil- 
Iren  to  be  provided  for,  a  different  division  may  be  ordered.^  ^ 
jtt  a  proper  ease  the  court  may  even  take  the  property,  both  com- 
aunity  and  separate,  entirely  from  the  possession  of  the  parties, 
nd  place  it  with  a  trustee  to  be  administered  in  accordance  with 
he  directions  of  the  court,  for  the  benefit  of  all  the  parties  in- 
erested.*^  Much  is  necessarily  left  to  the  discretion  of  the 
ourt.  No  set  rules  can  be  prescribed.  The  exigencies  and 
mei^ncies  of  each  particular  case  will  have  much  to  do  with 
he  disposition  of  the  property  of  the  union,  and  even  of  the 
pouses.  If  the  power  be  abused,^  ^  it  is,  of  course,  subject  to 
•eview  in  a  proper  way.^*  But  little  controversy  has  ever  arisen 
xdth  respect  to  the  duty  of  the  court  to  set  apart  to  each  individ- 
lal  his  separate  property.  In  an  early  case,^^  upon  a  decree  of 
iivorce  it  appeared  that  all  the  property  owned  by  the  parties 
was  the  separate  property  of  the  wife,  it  all  having  been  con- 
veyed to  her  by  the  husband  as  a  gift.  The  parties  were  old,  and 
tie  husband  had  no  property  or  means.  The  court  placed  the 
separate  property  of  the  wife  in  the  hands  of  a  trustee  or  re- 
ceiver for  the  benefit  of  the  husband  as  well  as  the  wife,  as  a 
proper  exercise  of  its  equity  powers  in  such  a  case.  Other  per- 
«ons  who  are  asserting  rights  in  the  property  may  be  made  par- 
ties to  the  divorce  proceeding.*® 

§384.  —  Community  Property  and  Debts. 

The  discretion  committed  to  the  trial  court  in  this  respect  au- 
thorizes it  to  set  apart  to  the  wife  her  interest  in  the  community 
free  from  any  debt  or  charge  against  the  communily,  where  the 
husband's  separate  estate  and  his  interest  in  the  community 
largely  exceed  such  debts,  and  the  wife  has  no  other  property;*^ 
that  is,  in  the  division  the  husband  may  be  required  to  pay  such 
debts,  for,  of  course,  creditors  have  prior  claims  over  either  of 
the  spouses,  and  the  court  would  have  no  authority  to  set  apart 

"Trimble  v.  Trimble,  15  Tex.  18.  »'Woeltz    v.    Woeltz     (Tex.    Civ. 

"Rice  V.  Rice,  21  Tex.  58.  App.)  57  S.  W.  905. 

"Craig  V.  Craig,  31  Tex.  203.  "Hubbard  v.  Hubbard    (Tex.  Civ. 

»*Simon8  v.  Simons,  23  Tex.  344.  App. )  38  S.  W.  388. 
»Fitt»  V.  Fitts,  14  Tex.  443. 
M.  W.— 27. 


418  MARRIED  WOMEN.  [chap  t7, 

community  property  to  the  wife  free  from  such  debts  if  it  were 
otherwise  liable.^®  And  in  easting  up  the  account  between 
them,  where  there  is  no  special  reason  for  making  an  unequal 
division  of  the  conununitv,  the  husband  should  have  credit  for 
amounts  expended  for  taxes  and  other  necessary  expenses  of  the 
community.  lie  should  be  charged  for  profits  received  by  way 
of  rents  upon  the  comnumity  property,  but  not  for  the  rent*  of 
the  residence  or  business  homestead  occupied  by  himself.  Untfl 
rhe  disposition  of  the  property  by  the  court  he  is  entitled  to  this 
iise.^®  The  court  should  hear  evidence,  based  upon  a  proper 
j)leading,  as  to  the  property  rights  of  the  parties,  and  not  refer 
rhe  same  to  commissioners  appointed  to  partition  the  pro|x*rty, 
and  who  have  no  authority  to  hear  evidence  and  determine  prop- 
erty rights.-^  And  when  a  partition  is  decreed  a  lien  may  be 
adjiulged  against  the  portion  set  apart  to  the  one  or  the  other 
as  the  equities  may  require.^^  Where  no  disposition  of  the  com- 
munity is  made  at  the  time  of  the  decree,  the  divorceil  parties 
hecome  tenants  in  common  therein,^^  and  a  separate  action  may 
\ye  brought  for  a  partition  thereof.  In  such  action  the  property 
found  in  the  possession  of  the  parties  at  the  dissolution  of  the 
marriage  is  presumptively  commimity,  and  the  recitation  in  tlie 
deeds  to  a  portion  of  the  same  that  such  property  was  the  sep- 
arate ])roperty  of  the  husband,  is  overcome  by  proof  that  he  80 
commingled  his  own  with  the  community  property  as  to  be  un- 
able to  trace  and  identify  any  of  the  property  as  having  been 
purchased  either  in  whole  or  in  part  with  his  means.^* 

^'  355.  —  Homestead. 

The  power  of  the  court  to  make  division  of  the  property  ex- 
tends to  the  homestead  as  well  as  any  other.  If  it  be  community 
property  partition  may  be  ordered  where  that  can  be  done,**  or 

"Grandjean  r.  Riinke    (Tex.  Civ.  ^Southwestern  Mfg.  Co.  v.  Swrnn 

App.)  31»  S.  W.  IMl.  (Tex.  Civ.  App.)  43  S.  W.  813. 

'•Stone  V.  Stone   (Tix.  Civ.  App.)  ''Moor  v.  Moor   (Tex.  Civ.  Ap?.) 

40  S.  W.  1022.  57  S.  W.  992. 

^^'nohan  V.  Bohan  (Tex.  Civ.  App.)  "Zapp  v.  Strohmeyer,  75  Tex.  W8, 

.50  S.  W.  959.  13  S.  W.  9. 

-^Boyd  v.  Glient   (Tex.  Civ.  App.) 
63  S.  VV.  704. 
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its  sale  and  division  of  proceeds  where  partition  cannot  be 
uade.^^  And  the  court  may,  in  a  proper  case,  set  aside  the 
loinestead  to  the  wife's  separate  use,  for  a  limited  time,  even 
»rhere  the  same  is  the  separate  property  of  the  husband ;  but  its 
xmtinuance  as  a  homestead  in  law  will  depend  upon  the  charac- 
«r  of  its  use  from  the  date  of  the  decree,  and  not  upon  the  at- 
;einpt  of  the  court  in  setting  it  aside  to  fix  upon  it  a  homestead 
sharacter.^*  If  no  disposition  of  the  commimity  homestead  be 
nade  in  the  dec*ree,  as  in  other  community  property  the  parties 
lecome  tenants  in  common  therein,^^  and  either  may  have  a 
[loniestead  in  his  interest  in  such  property  if  the  uses  make  it 
mch.*® 

1 356.  Devesting  Title  to  Eeal  Estate. 

The  statute  authorizing  a  division  of  the  property  of  the  par- 
ties provides  specially  that  nothing  therein  contained  "shall  be 
construed  to  compel  either  party  to  devest  himself  or  herself  of 
the  title  to  real  estate."^^  This  evidently  has  reference  only  to 
the  separate  real  estate  of  the  spouses,  since  otherwise  it  would 
render  nugatory  the  express  provision  that  the  court  may  decree 
and  order  a  division  of  the  estate  of  the  parties.  To  make  any 
division  whatever  of  the  community  estate  between  the  parties 
is  in  a  sense  to  devest  each  of  his  title  and  interest  in  that  por- 
tion set  apart  to  the  other.  Yet  it  has  been  held  that  such  a  trans- 
action did  not  fall  within  the  inhibition  of  the  statute,^*^  Nor 
is  setting  apart  of  the  community  to  a  trustee  for  a  limited 
time  for  the  maintenance  of  the  minor  children,^^  or  of  the  wife's 
separate  estate  for  the  benefit  of  the  husband  and  wife,^^  de- 
vesting the  owners  of  such  property  of  their  title  under  the  stat- 
ute. And  the  supreme  court  has  sanctioned  a  partition  of  the 
community  homestead,  and  its  sale  and  division  of  proceeds,^^ 

•Trigg  V.  Trigg   (Tex.)   18  S.  W.  (Tex.  Civ.  App.)  43  S.  W.  813. 
S13.  "^Uev.  Stat.  art.  2980. 

*Bahii  V.  SUrcke,  89  Tex.  203,  34  »^Yoiing  v.  Young  (Tex.  Civ.  App.) 

B.  \V.  103.  23  S.  W.  83. 

•Tvirkwood    v.   Domnau,    80   Tex.  '^Rice  v.  Riee.  21  Tex.  58. 

545.  16  S.  W.  428.  "Y'iUh  v.  Fitts,  14  Tex.  443. 

"^Southwestern  Mfg.  Co.  v.  Swan  "^See  ante,  S  355. 
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that  on  final  account  between  husband  and  wife  he  should  have 
credit  for  money  paid  her  under  an  order  of  court  allowing  ali- 
mony.*®'This  does  not  comport  with  the  theory  upon  which  ali- 
mony is  allowed.  It  is  granted  where  the  wife  has  no  sufficient 
income  herself,  upon  the  recognized  liability  of  the  husband  for 
her  support.  He  is  thus  compelled  to  supply  that  which  he 
might  otherwise  withhold,  during  the  pendency  of  such  a  pro- 
ceeding. It  is  for  her  temporary  support.  It  is  his  duty  to 
support  her  as  long  as  she  is  his  wife,  and  he  should  not  be  per- 
mitted to  charge  her  for  it.  But  where,  as  in  the  case  men- 
tioned, the  amount  is  offset  against  the  community  received  by 
him,  it  is  proper  to  allow  him  such  credit.  But  to  charge  the 
wife  individually  is  to  presume  the  separation  to  be  upon  her 
fault,  while  to  charge  the  husband,  or  the  commimity,  which  is 
really  the  primary  fund  out  of  which  her  support  should  come, 
is  to  presume  nothing.  A  court  may  sometimes  make  an  order  for 
the  payment  to  the  wife  of  money  more  as  a  settlement  of  prop- 
erty rights  than  as  alimony  in  it«  strict  sense,* ^  and  in  that  sort 
of  case  a  different  rule  would,  of  course,  apply,  and  the  wife 
should  be  charged  individually  with  such  advance  payment. 
The  statute  does  not  authorize  an  allowance  of  alimony  to  the 
husband ;  and,  in  the  absence  of  such  a  statute,  the  court  could 
not  make  such  an  order,*^  for  it  is  not  the  duty  of  the  wife  to 
support  the  husband,  and  the  order  for  alimony  is  nothing  more 
than  the  judicial  sanction  and  enforcement,  under  abnormal 
conditions,  through  the  judiciary,  of  the  duty  of  the  husband  to 
support  his  wife.*^  The  order  is  enforced  by  the  issuance  of  an 
execution,  or  the  imprisonment  for  contempt  in  case  of  a  wilful 
disregard.**  And  such  claim  is  not  technically  a  debt,  so  as  to 
constitute  such  confinement  an  imprisonment  for  debt.*^ 

§  358.  Costs. 

The  court  may  award  costs  to  the  party  in  whose  behalf  the 


«n 


•'Stone  V.  Stone  (Tex.  Civ.  App.)  **Ex  parte  Todd,  119  CaK  57.  50 

OS.  W.  1022.  Pac.    1071;    Tolman    v,    f^eonard,    o 

"Wiley  V.  Wiley,  33  Tex.  358.  App.  D.  C.  224. 

«Groth  V.  Groth,  69  111.  App.  68.  **State  ex  rel.  Huber  v.  King,  49 

•State  ex  rcL  Huber  v.  King,  49  La.  Ann.  1503,  22  So.  887. 
Ann.  1503,  22  So.  887. 
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seiit(»nco  or  docreo  shall  pass,  or  that  each  party  shall  pay  his  or 
her  own  costs,  as  to  the  court  shall  appear  reasonable/'*'  While 
some  latitude  is  allowed  the  court,*'  yet,  unless  it  is  a  case  ap- 
pealing to  the  discretion  of  the  court,  the  party  prevailing  is  o^ 
dinarily  entitled  to  his  costs.*®  These  costs  may  be  adjudged 
to  be  a  lion  against  the  portion  of  the  property  set  apart  to  the 
party  charged  with  them,  which  lien  will  be  superior  to  the 
claims  of  purchas(M's  or  lienees  whose  rights  accrued  sul>sequent 
to  the  tiling  of  the  suit.*^  The  wife's  attorney's  fees  are  not 
pro]>erly  costs  of  the  suit,  but  she  may  recover  them  in  a  proper 
case.^^ 

^  359.  Custody  of  Children. 

The  court  mav  give  the  custody  and  education  of  the  children 
to  either  party  as  may  seem  proper,  having  proper  regard  to  the 
])rudence  and  ability  of  the  ])arents,  and  the  age  and  sex  of  the 
child  or  children.  The  parent  desiring  such  custody  should 
apply  for  the  same,  and  the  court  may  make  any  order  that  the 
safety  and  well  being  of  such  child  or  children  may  require.'* 
So  far  we  have  discussed  the  rules  applicable  to  the  contro- 
versy l>otwtMMi  the  parents,  but  here  the  controversy  is  not  be- 
tween thorn  alone,  but  infinitely  superior  to  their  wishes  in  the 
matt(»r  is  the  welfare  of  the  children  themselves.  The  parent 
is  coiisidorod  only  in  a  secondary  sense.  Their  prudence  and 
ability  arc  n^arded  in  d(»tormining  the  best  interest  of  the  chil- 
dren.•'^-  And  unless  the  discretionary  pow-er  of  the  court  has 
boon  abused,  its  award  in  this  respect  will  not  be  disturbed  on 
a])po«il.'*''  If  noithor  ])arty  is  a  fit  person  to  have  the  custody, 
thou  the  court  is  not  withiuit  power,  and  it  is  its  duty,  to  place 
such  children  in  the  care  i>f  some  other  person  more  suited 
to  the  charge.  The  grwKl  of  the  children,  which  is  the  highest 
consideration,   may  require  such   removal.     The  claim  of  the 

••Kev.  Stat.  art.  21)SS.  »See  ante,  S  «6. 

•"W  iilioo  V.  Witheo.  .lO  Tox.  327.  «Rev.  Stat.  art.  2087. 

*"Stone  V.  Stone  iTex.  Civ.  App.)  "^Hayiiiond  v.    Raymond,   74  Tex. 

40  S.  \V.  1022.  414.  12  S.  W.  90. 

'Tniont  V.  lloyd.  IS  Tex.  Civ.  App.  "Xorris     v.     Norria      (Tex.    CSf. 

88,43    S.    W.  SOI:    Hoyd    v.    (iheiit  App.)  40  S.  \V.  40.=». 
(Tex.  Civ.  App.)  .33  S.  W.  704. 
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parent  is  not  superior  to  the  interests  of  the  children  and  the 
public.**  And,  placing  them  with  another  than  the  parent,  it 
may  further  set  apart  the  property,  whether  cx)mmunity  or  sep- 
arate, or  so  much  as  may  be  necessary,  for  their  support  and  edu- 
cation.** But  such  provision  for  the  support  of  the  children, 
whether  the  custody  be  given  to  one  of  the  parents  or  to  another 
than  the  parents,  should  be  with  reference  to  tlie  property  of  the 
parents,  and  not  by  way  of  charge  in  gross  sum,  or  periodical 
payments  of  money,  having  no  regard  to  such  property  or  the 
earning  capacity  of  the  parent  charged.  The  statu^/e  cx)nfers 
ample  power  upon  the  court  to  protect  the  interest  of  the  chil- 
dren in  the  partition  of  the  property  of  the  parents,  for  it  is  pro- 
vided that  due  regard  must  be  had  to  the  rights  of  the  chil- 
dren,*® and  upon  reason  this  is  the  only  way  the  court  should 
provide  for  them.  No  order  of  the  court  can  affect  the  father's 
liability  for  the  support  of  his  minor  children,  and  it  would  be 
improper  for  it  to  attempt  to  fix  that  liability  in  any  stated 
amount.*"  If  the  court  attempts  to  provide  for  the  support  of 
children  by  an  allowance  against  the  husband,  the  judgment 
may  be  enforced  by  execution  only,  since  such  decree  creates  a 
debt  against  him,  for  default  in  which  imprisonment  for  con- 
tempt would  be  improper  and  in  violation  of  the  Bill  of 
Rights.** 


1 360.  —  Concliuiyeness  of  Award. 

Nor  can  the  award  when  thus  made  be  attacked  by  any  other 
method  than  is  required  in  other  judgments  which  are  sought 
to  be  set  aside ;  that  is,  by  direct  proceeding  for  that  purpose. 
The  general  power  conferred  upon  county  courts  to  appoint 
guardians  exists  only  after  the  death  of  one  or  both  the  parents, 
and  that  court  has  no  authority  to  appoint  a  giuirdian  at  all  where 

••Rice  V.  Rice,  21  Tex.  58.  =^Defec  v.  Defee   (Tex.  Civ.  App.) 

**Rev.   Stat.     art.    2080;    Fitts   v.  51  S.  W.  274. 

Fitts.  14  Tex.  443 ;  Trimble  V.  Trim-  ^^Ex    parte   Ellis,   37   Tex.   Crim. 

Wc,  15  Tex.  18;  Simons   v.    Simons,  Rep.  531),  40   S.    W.   275;  Ex   parte 

23  Tex.  344.  Genish  (Tex.  Crim.  App.)  57  S.  W. 

«I*ap€  V.  Tape,  13  Tex.   Civ.   App.  1123. 
99,  35  S.  W.  471). 
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the  custody  of  the  minor  has  been  duly  awarded  in  a  divorce  pro- 
ceeding. The  statute  authorizing  such  award — the  proper  par- 
ties being  before  the  court — its  full  jurisdiction  attaches,  and 
its  orders  have  all  the  force  and  finality  of  judgments  in  other 
cases.^®  But  if  upon  a  direct  application  to  vacate  such  award 
it  appeared  that  the  safety  and  well  being  of  the  child  or 
children — for  this  is  the  prime  consideration  of  the  court — de- 
manded its  reversal,  the  court  ought  not  to  hesitate  to  commit  the 
custody  to  a  different  person.  And  good  reason  suggests  that  a 
judgment  awarding  the  custody  of  a  child  ought  never  to  be  final 
in  the  sense  that  such  decree  ciinnot  be  changed  when  the  child's 
interest  demands  it,  whether  the  causes  calling  for  the  change  ex- 
isted at  the  time  of  the  award,  or  have  arisen  subsequently. 
But  due  i^egard  for  the  constituted  courts  of  the  country  would 
probably  require  the  application  to  be  made  in  the  court  where 
the  award  was  made. 

§  361.  Finality  of  Divorce  Decrees,  Qenerally. 

The  decree  of  divorce,  whei*e  the  court  has  jurisdiction  of  the 
parties,  is  final  and  binding  upon  them  until  set  aside,  reveri^od, 
or  vacatx>d  in  some  one  of  the  w^ays  authorized  by  law.  That  tlie 
judgment  is  irregular  or  erroneous  is  immaterial ;  but,  emanat- 
ing from  a  proper  court  having  jurisdiction  of  the  parties,  it  is 
a  valid  sentence  until  vacated.  But  a  decree  without  service  of 
citation  upon  defendant  or  his  voluntary  appearance  is  unau- 
thorized, and  will  be  set  aside,^^  and  is,  moreover,  absolutely  . 
void,  requiring  no  judicial  determination  of  its  invalidity.  We 
have  said  that  an  erroneous  decree  would  be  binding  upon  the 
parties,  or  valid,  until  reversed  or  vacated.  This  is  true,  the 
oretically,  but  should  the  decree  be  reversed  or  vacated,  it  is  void 
(lb  initio/'^  and  the  marriage  relation  cannot  be  said  to  be  finally 
dissolved  until  such  time  after  decree  as  no  appeal  or  errgr  can 
be  taken. 

If  the  decree  does  not  consider  the  property  rights  of  the  par- 

'"Jordan    v.    Jordan,    4    Tex.    Civ.  '•'Oobhard  v.  Gebhard,  25  Misc.  1, 

App.  550,  23  S.  W.  5:n.  54  X.  Y.  Supp.  40C. 

""Sleplieiis    V.    Sl<'plicns,    02    Tex. 
337. 
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tics,  the  same  are  unaffected  by  it,  and  may  be  asserted  any- 
where and  any  time  occasion  may  arise.  If  it  purports  to  ad- 
just all  their  property  rights  it  is  binding  in  this  respect  until 
set  aside  for  fraud,  as  may  be  done  in  other  judgments,®^  or  by 
appeal,  or  error,  and  the  like.  But  the  decree  is  binding  only 
with  reference  to  such  property  as  is  brought  within  the  juris- 
diction of  the  court  ^^  and  the  scope  of  its  adjudication.  If  prop- 
erty were  by  either  omitted  from  such  consideration,  it  might 
authorize  the  opening  of  the  decree  as  to  the  property,  or  a  sep- 
arate suit  with  reference  to  it,  as  the  divorce  judgment  could  not 
be  an  adjudication  of  their  rights  in  property  not  considered  by 
the  court.®* 

§  362.  Decrees  of  Other  Jurisdictions. 

• 

A  decree  of  divorce,  like  other  judgments  in  rem,  has  extra- 
territorial force.  The  marriage  of  parties  creates  a  new  slatus 
recognized,  not  only  in  the  country  where  celebrated,  but  in  all 
countries ;  so,  a  divorce  in  accordance  with  the  lav/s  of  the  coun- 
try' where  obtained  destroys  that  status,  and  it  no  longer  exists  in 
any  country.  It  can  make  no  difference  that  the  marriage  was 
not  celebrated  in  accordance  with  our  laws ;  if  it  was  legal  where 
consummated,  it  there  created  the  legal  marital  status,  and  sn 
it  will  when  the  parties  remove  to  any  other  state ;  so,  it  cannot 
matter  that  a  dissolution  was  d(x*reed  for  a  cause  that  would  not 
authorize  a  decree  here.  The  validity  of  the  marriage,  and  the 
power  to  dissolve  it,  are  determined  by  the  laws  of  the  country 
where  solemnized  in  the  one  instance,  and  dissolved  in  the  other. 
But  a  judgment  of  any  court  to  have  force  at  home  or  abroad 
must  be  rendered  by  a  court  having  jurisdiction ;  for  the  decree 
of  any  court  having  jurisdiction  over  neither  of  the  parties  is  a 
nullity,  and  may  be  cx)llaterally  attacked  in  any  proceeding.®^ 
It  is  universally  held  that  since  every  state  has  a  right  to  deter- 
mine the  status  of  its  citizens,  jurisdiction  for  that  purpose  may 
be  had  where  one  of  the  parties  has  a  lx)na  fide  residence  within 

^MrMiirray  v.  MoMurray,  78  Tex.  •*Gray  v.  Thomas,  S3  Tex.  246,  18 

581,  14  S.  \V.  895,  S.  C.  «7  Tex.  005,  S.  W.  721. 

4  S.  W.  357.  '^"'Morfraii  v.  ^Morjijan,    1    Tex.   Civ. 

"Moor  V.  Moor    (Tex.   Civ.   App.)  App.  315,  21  S.  W.  154. 
57  S.  W.  992. 
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the  jurisdiction.  But  the  decree  cannot  go  one  step  further  than 
to  dissolve  the  marriage  relation,  where  the  defendant  nonresi- 
dent makes  no  voluntary  appearance  in  the  case,  thereby  submit- 
ting himself  to  that  jurisdiction.  The  court  cannot  adjudicate 
any  rights  further  than  as  above  indicated.** 

•^See  Henry  v.    Forshee,    84    Tex. 
185,  19  S.  W.  381. 
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103.  Descent  of  Property ;  Statute.      §  365.  —  and  of  the  Homestead. 
!04.  —  Fiirtlier  of  the  Coinniunity 
Property. 

J63.  Descent  of  Property;  Statute. 

**\Vliere  any  person  having  title  to  any  estate  of  inheritance, 
al,  personal,  or  mixed,  shall  die  intestate  as  to  such  estate,  and 
all  leave  a  snr\'iving  husband  or  wife,  the  estate  of  such  in- 
•^tato  shall  descend  and  pass  as  follows:  1.  If  the  deceased 
ive  a  child  or  children,  or  their  descendants,  the  surviving  hus- 
nd  or  wife  shall  take  one  third  of  the  personal  estate,  and  the 
lance  of  such  ])ersonal  estate  shall  go  to  the  child  or  children 

the  deceased  and  their  descendants.     The  surviving  husband 

wife  shall  also  1x3  entitled  to  an  estate  for  life,  in  one  third  of 
e  land  of  the  intestate,  with  remainder  to  the  child  or  children 

the  intestate  and  their  descendants.  2.  If  the  deceased  have 
)  child,  or  children,  or  their  descendants,  then  the  surviving 
isband  or  wife  shall  be  entitled  to  all  the  personal  estate*,  and 

one  half  of  the  lands  of  the  intestate,  without  remainder  to 
ly  person,  and  the  other  half  shall  pass  and  be  inherited  accord- 
g  to  the  rules  of  descent  and  distribution ;  provided,  however, 
at  if  the  deceased  have  neither  surviving  father  nor  mother, 
>r  surviving  brothers  and  sisters,  or  their  descendants,  then 
e  surviving  husband  or  wife  shall  be  entitled  to  the  whole  of 
e  estate  of  such  intestate."^ 

"There  shall  be  no  distinction  in  regulating  the  desc^*nt  and 
stribution  of  the  estate   of   a   person  dying  intestate  between 

»Rcv.  Stat.  art.  1089. 
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property  which  may  have  been  derived  by  gift,  devise,  or  descent 
from  the  father,  and  that  which  may  have  been  derived  by  gift, 
devise,  or  descent  from  the  mother ;  and  all  the  estate  to  which 
such  intestate  may  have  had  title  at  the  time  of  death  shall  de- 
scend and  vest  in  the  heirs  of  such  person  in  the  same  manner 
as  if  he  had  been  the  original  purchaser  thereof ;  provided,  how- 
ever, that  if  such  intestate  was  the  legally  adopted  heir  of  an- 
other, and  dies,  leaving  no  surviving  husband  or  wife  and  no 
children,  then  so  much  of  his  estate  as  was  obtained  by  gift,  de- 
vise, or  descent  from  the  person  adopting  him  shall  descend  to 
the  person  and  his  heirs  who  adopted  such  intestate.''^ 

Prior  to  the  statute,  and  while  the  civil  law  of  Spain  applied, 
the  widow,  if  she  did  not  possess  sufficient  means  to  live  with 
the  comfort  to  which  she  was  accustomed,  was  entitled  to  one- 
fourth  part  of  the  estate  of  her  deceased  husband,  provided  it 
did  not  exceed  a  specified  amount ;  but  this  right  was  forfeited 
upon  her  contracting  another  marriage.^  If  no  children  or 
their  descendants  survive,  the  surviving  husband  or  wife  takes 
the  absolute  title  to  the  entire  personal  estate,  and  one  half  of 
the  real  estate,*  of  the  intestate,  irrespective  of  how  the  intestate 
acquired  such  property;  whether  by  purchase,  gift,  devise,  or 
descent;  where  children  also  survive,  or  their  descendants,  the 
surviving  husband  or  wife  takes  absolutely  a  one  third  of  the  per- 
sonalty, and  a  life  estate  in  one  third  of  the  lands  of  the  intes- 
tate,  and  the  children  and  surviving  husband  or  wife  become  ten- 
ants in  common  in  such  property  until  partitioned,  and  although 
as  against  the  surviving  husband  or  wife  the  children  are  not 
entitled  to  the  possession  of  such  one  third  during  the  life  of  the 
surv- iving  husband  or  wife,  they  may  yet  sue  and  recover  it  from 
a  stranger  or  trespasser.*^  But  neither  cotenant  can  charge  the 
other  for  improvements  placed  upon  the  property  without  the 
consent  of  the  one  sought  to  be  charged.®  The  heirs,  of  course, 
take  the  property  subject  to  the  debts  of  the  deceased,  but  are 
not  liable  personally  beyond  the  amount  of  the  property  received 

'Ibid.  art.  1690.  °McConnico  v.  Thompson.  19  Tex. 

'Schmidt's  Civil   Law,  270.  Civ.  App.  539.  47  S.  W.  537. 

*Hoiis€  V.  Brent,  09  Tex.  27,  7  S.  Talhoim   v.   Stark,    13  Tex.   Ci?. 

W.  05.  App.  00,  35  S.  W.  410. 
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■  them ;"  and  it  may  be  well  to  liere  add  that  the  personal  prop- 
ty  of  the  deceased  is  the  primary  fund  out  of  which  the  debts 

the  decedent  are  to  be  paid,  rather  than  from  the  realty ;®  so 
at  the  right  of  the  surviving  wife  to  the  personalty  is  subject 

lis  liability  to  be  taken  for  such  debts  even  where  they  are 
cured  by  a  lien  upon  the  real  estate,  and  although  the  eifect  of 

charging  the  personal  property  is  to  make  the  wife  pay  such 
»l)ts  out  of  the  personal  projxjrty  that  would  otherwise  go  to  her 
dividually,  and  to  allow  the  real  property  to  pass  to  her  and 
e  other  heirs  of  the  deceased  in  moieties.* 

While  the  right  to  assert  the  interest  thus  inherited  may  be- 
►me  barred,  it  is  not  barred  by  our  statute  of  three  years  by 
le  occupancy  and  adverse  possession  of  the  surviving  children 
fainst  the  surviving  wife,  since  their  possession  is  supported 
r  neither  title  nor  color  of  title.^® 

One  convicted  and  sentenced  to  a  life  imprisonment  in  the 
mitentiary  is  not  "dead,''  within  the  meaning  of  the  statute, 
id  his  property  does  not  upon  such  conviction  descend  and  vest 
L  hie  heirs.^^ 

364.  —  Farther  of  the  Commnnity  Property. 

"Upon  the  dissolution  of  the  marriage  relation  by  death,  all 
roperty  belonging  to  the  community  estate  of  the  husband  and 
ife  shall  go  to  the  survivor,  if  there  be  no  child  or  children  of 
le  deceased  or  their  descendants ;  but  if  there  be  a  child  or  chil- 
ren  of  the  deceased,  or  descendants  of  such  child  rfr  children, 
len  the  survivor  shall  be  entitled  to  one  half  of  said  property, 
id  the  other  half  shall  pass  to  such  child  or  children  or  their 
ascendants.  But  such  descendants  shall  inherit  only  such  por- 
on  of  said  property  as  the  parent  through  whom  they  inherit 
ould  be  entitled  to  if  alive. "^^  "In  every  case  the  conmiunity 
itate  passes  charged  with  the  debts  against  it."^*  Children  bom 

'Blinn  v.  McDonald,  92  Tex.   604,  ^''Cockrell  v.  Curtis,  83   Tex.    105, 

\  8.  W.  787,  48  S.  W.  671,  50  S.  W.  18  S.  W.  436. 

11.  "Davis  V.  Laning,  85  Tex.  39, 18  L. 

•Arnold  v.  Dean,  61  Tex.  253.  But  R.  A.  82,  19  S.  W.  846. 

e  Wenar  v.  Stenzel,  48  Tex.  484.  "Rev.  Stet.  art.  1690. 

•Minter  v.  Burnett*  90  Tex.  245.  3ft  "Ibid.  art.  1697. 

W.  360. 


430  JklARRIED   WOMEN.  [ouap.  aj, 

to  parents  before  their  marriage,  if  recognized  by  the  htisband, 
as  well  also  as  those  born  of  marriages  deemed  null  in  law,  nev- 
ertheless inherit.^* 

^*  Descendants''  of  the  children  did  not  inherit  after  the  act  of 
March,  1848,  and  prior  to  March  30,  1887,  for  between  those 
dates  the  statute  used  only  the  words  "child  or  children,''  and  not 
the  words  "or  their  descendants,"  and  consequently  imder  that 
statute,  if  a  husband  or  wife  died  leaving  surviving  no  children, 
but  grandchildren,  the  surviving  husband  or  wife  took  the  en- 
tire estate  to  the  exclusion  of  the  grandchildren,  since  they  were 
not  included  within  the  words  "child  or  children. "^^  The  stat- 
ute makes  no  distinction  between  personal  and  real  property, 
and  the  inheritance  passes  to  all  the  childi'en  of  a  decedent 
whether  of  the  then  existing  marriage  or  of  a  former  one.^^  The 
right  to  take  by  inheritance  as  heir  of  the  marital  union  is  not 
a  "marital  right"  w^ithin  the  meaning  of  the  act  of  ffanuary  20, 
1840,  defining  marital  rights,  and  declaring  that  the  •'marital 
rights"  of  parties  married  elsewhere  and  removed  to  this  state 
l)efore  the  passage  of  the  act  should  be  governed  by  the  law  as  it 
was  previously,  but  our  statute  regulates  the  matter.^ ^  Tlie 
heirs  taking  the  community,  as  also  the  separate,  property  of  de- 
cedent, as  to  that,  may  not,  for  reasons  stated  in  the  next  section, 
l>e  entitled  to  a  partition  of  the  same,  but,  aside  from  the  home- 
stead rights  of  the  surviving  members  of  the  family,  may  ordi- 
narily have  partition.  The  property  thus  inherited  at  once  he- 
comes  liable  for  the  heirs'  debts,  with  the  creditor  entitled  to  a 
partition  only  when  the  heir  would  l>e.^* .  The  rights  of  the 
heirs  to  their  distributive  share  of  their  mother's  estate  ai-e  not 
affected  by  the  act  of  their  father's  administrator,  as  his  inven- 
tory,^®  or  sale,^^  unless  it  be  made  to  pay  communitj'  debts,  and 


»*Tbid.  art.  1699.  niorrill  v.  Hopkins,  36  Tex.  687. 

'^'Burgess    v.    Hargrove.     64    Tex.  "McCown  v.  Owens,   15  Tex.  Cif. 

110;  (^irtwright  v.  Moore.    GO    Tex.  App.  346,  40  S.  W.  336. 

55,    1     S.    W.    203;     McKinney    v.  '"Harris   v.    Seinsheimer,   67   Tex. 

Moore,  73  Tex.  470,   11   S.  W.  493;  356.  3  S.  W.  307. 

Stephens  v.  Sliaw,  08  Tex.  261,  4  S.  '"'MeCord  v.  HoUoman    (Tex.  Cif. 

W.  458;    Pegues  v.   Haden,   76  Tex.  App.)    46  S.  W.   114. 

94,  13  S.  W.  171;  MeCown  v.  Owens,  ="Roy  v.    Whitaker.    02    Tex.  J46, 

15  Tex.  Civ.  App.  340,  40  S.  W.  336.  48  S.  W.  892,  49  S.  W.  367. 
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:s  attempted  conveyance,  even  upon  the  order  of  the  probate 
mrt,  will  not  ^ive  to  the  purchaser  title  or  color  of  title  so  as  to 
ipport  the  plea  of  three  years'  limitation.*^ 
And  while  it  is  the  rule  that  only  those  who  are  legally  hus- 
ind  and  wife  are  entitled  to  inherit  from  each  other,  it  must 
)t  be  undei-stood  to  exclude  those  marriages  which,  though 
eking  in  some  matter  of  regularity,  are  nevertheless  good  as 
unmon-law  marriages,  for  we  have  sfeen  that  such  marriages 
•e  recognized  with  us,  and  that  civil  effects  flow  from  them  a& 
lOiigh  they  were  in  all  respects  regular.^*  But  such  marriages, 
•  be  good  as  common-law  marriages,  must  have  been  contracted 
I  good  faith  by  the  party  seeking  the  benefits  of  the  same,  and 
>t  upon  a  knowledge  that  the  same  could  not  be  lawful;  as 
here  a  woman  marries  knowing  that  she  has  a  lawfid  husband 
ving  or  the  man  whom  she  marries  has  a  lawful  wife  living; 
ere  she  could  not  claim  the  rights  of  a  wife  f^  but  if  ignorant 
f  all  impediment,  she  might,  for  equitable  reasons,  be  entitle<l 
)  share  the  joint  earnings  of  such  union,  toward  which  the  true 
'ife  in  no  manner  contributed.^**  While  upon  the  death  of  the 
rife  her  interest  in  the  com  muni  tv  descends  and  vests  immedi- 
tely  in  her  heirs,  it  will  not  have  the  effect  of  dissolving  a  part- 
ership  of  which  her  husband  is  a  member  and  in  which  such 
ommunity  property  is  invested.  The  firm  will  become  liable 
0  the  children  as  a  trustee  if  it  uses  their  property.** 

.  365.  —  and  of  the  Homestead. 

"On  the  death  of  the  husband  or  wife,  or  both,  the  homestead 
hall  descend  and  vest  in  like  manner  as  other  real  property  of 
he  deceased,  and  shall  be  governed  by  the  same  laws  of  descent 
md  distribution,  but  it  shall  not  be  partitioned  among  the  heirs 
>f  the  deceased  during  the  lifetime  of  the  surviving  husband  or 
¥ife,  or  so  long  as  the  survivor  may  elect  to  use  or  occupy  the 

"Arnold  v.   Hodge,   20   Tex.   Civ.  'Mnfc,  S  178. 

Ipp.  211,  49  S.  W.  714.  "Simpson  v.  Gregg,   1   Posey   Un- 

"Morgan  v.  Morgan,   1   Tex.  Civ.      rep.  Gas.  (Tex.)  380. 
kpp.  315,  21  S.  W.  154. 

'•Chapman  v.   Chapman,   10  Tex. 
)iT.  App.  382,  41  S.  W.  533. 
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same  as  a  homestead,  or  so  long  as  the  guardian  of  the  minor 
children  of  the  deceased  may  be  permitted  under  the  order  of 
the  proper  court  having  the  jurisdiction  to  use  and  occupy  the 
same."^^  "When  the  widow  dies  or  sells  her  interest  in  the 
lionicstcad,  or  elects  to  no  longer  use  or  occupy  the  same  as  a 
homestead,  and  when  the  proper  court  no  longer  permits  the 
guardian  of  the  minor  children  to  use  and  occupy  the  same  as 
a  homestead,  it  may  be  partitioned  among  the  respective  owners 
thereof  in  like  manner  as  other  property  held  in  common/'*' 
And  the  homestead  rights  of  the  widow  and  children  of  the  de- 
ceased are  the  same  whether  the  homestead  be  the  separate  prop- 
erty of  the  deceased  or  the  community  property  of  himself  and 
surviving  wife,  and  the  respective  interests  of  such  surviving 
wife  and  children  shall  be  the  same  in  one  case  as  in  the  other.** 
This  reservation  to  the  surviving  husband  or  wife  is  only  for 
such  time  as  he  or  she  sees  fit  to  use  or  occupy  the  property  as  a 
homestead,  for,  upon  abandoning  or  otherwise  ceasing  to  so  use 
it,  it  at  once  becomes  subject  to  partition  between  those  right- 
fully owning  it.^®  So,  too,  when  the  proper  court  no  longer  per- 
mits the  guardian  of  the  minor  children  to  occupy  the  same,  it 
may  be  partitioned.  His  occupancy,  too,  must  be  by  authority 
of  an  order  from  the  proper  court,  not  a  mere  voluntary  occu- 
pancy or  use  witliout  such  sanction.^^  The  inhibition  against 
partitioning  the  homestead  has  existed  only  since  the  adoption  of 
the  Constitution  of  1876 ;  prior  to  that  time  it  could  be  properly 
partitioned  among  the  respective  owners  where  it  was  not,  by 
reason  of  the  insolvency  of  the  estate,  set  apart  to  the  widow  un- 
der the  statute.^^  We  will  hereafter  discuss  more  fully  the  na- 
ture and  extent  of  the  homestead  rights  of  the  surviving  constit- 
uents of  the  family,  and  suffice  it  to  here  say  that,  subject  only 
to  those  rights,  the  homestead,  whether  separate  or  community 
property,  passes,  and  vests  precisely  the  same  as  other  like  prop- 

="Const.  art.  16,  §  52;  Rev.  Stat.  Deal,  3  Tex.  Civ.  App.  385,  22  S.  W. 

nrtK.  2()r)7,  2(M>2.  192. 

^^Kt'v.  Stat.  art.  2058.  *»Gaine8  v.    Gaines.    4    Tex.    Cif. 

-'Ibid.  art.  2050.  App.  408,  23  S.  W.  405. 

^^Gainos    v.    Gaines,    4    Tex.    Civ.  ''demons  v.  Clemous,  92  Tex.  M, 

App.  408,  23  S.  \V.  4(J5;  Sanhiirn  v.  45  S.  VV.  996. 
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Tied  by  the  deeeasod.'^^  This  does  not  mean,  however, 
'  homestead  descends,  charged  with  debts  of  the  deceased, 
nonexempt  proi>erty,  for  such  is  not  the  case.^^  The 
ion  of  the  homestead  from  partition  among  the  heirs  is 
le  in  favor  of  the  surviving  husband  as  where  the  wife 
3,^*  even  though  there  be  no  children  of  the  marriage.^* 
inhibition  against  partition  applies  not  only  to  the  home- 
self  for  the  time  mentioned  bv  the  statute,  but  to  the  al- 
*  in  lieu  thereof  when  one  is  made,^^  and  probably  to  the 
s  of  an  insurance  policy  thereon,  taken  out  for  the  pro- 
of the  owners,  for  such  time  as  will  reasonably  enable 
ler  to  again  build  and  reoccu])y  the  property .^^  The 
le  is  that  such  proceeds  stand  in  lieu  of  the  property  in- 
ind  is  the  same  as  that  discussed  in  §  269. 
rcfwn  V.  Reed,  20  Tex.  Civ.  App.  74,  48  S.  W.  537,  cer- 
irs  of  a  deceased  wife  sued  the  surviving  husband  in  tres- 
try  title  and  for  partition  of  a  tract  of  land  occupied  by 
irviving  husband  as  a  homestead  both  before  and  after 
th  of  his  wife;  the  defendants  did  not  dispute  the  plain- 
tie  to  one  half  of  the  land,  but  denied  that  they  were  tres- 
,  and  pleaded  their  homestead  rights  in  the  property ;  not 
ntitled  to  a  partition,  it  was  held  that  the  proper  judg- 
as  for  the  defendants,  and  that  no  judgment  establishing 
Fs  title  should  be  entered.^® 


ht  V.  Dohcrty,  50  Tex.  34; 

Goins  (Tex.  Civ.  App.)  23 
5 ;  West  v.  West,  9  Tex.  Civ. 
».  29  8.  W.  242;  Crocker  v. 

19  Tex.  Civ.  App.  29(),  46 
0;  Her.    Prob.   Guide,    303, 

V.  Sims,  93  Tex.  586,  57  8. 

V.  HoUiiig:^worth  (Tex.  Civ. 
»  S.  W.  881;  Magce  v.  Rice, 
483. 
.v.— 28. 


=*^Iirown  v.  Reed,  20  Tex.  Civ.  App. 
74,  48  S.  W.  537. 

••7'o«^  371 :  Rev.   Stat.  art.   2054. 

"Culbertson  v.  Cox,  29  Minn.  309, 
13  N.  W.  177,  cited  in  Swayne  v. 
ChaRo  (Tex.  Civ.  App.)  29  S.  vV. 
420. 

"For  further  discussion  of  home- 
stead rights  of  survivors,  see  poatf 
§§371  et  8€q, 
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§366.  Administration  Generally;  Statute. 

Upon  the  deatli  of  the  husband  or  wife  no  administration  will 
be  granted  unless  it  appears  to  the  court  that  there  exists  a  ne- 
cessity therefor;  but  such  necessity  appearing,  the  court  will 
grant  letters  testamentary  or  of  administration,  giving  prefe^ 
once  first  to  the  person  named  as  executor  in  the  will  of  the  de- 
ceased, and  second  to  the  surviving  husband  or  wife,  and  then 
to  others.  It  makes  no  difference  that  the  surviving  husband  or 
wife  is  under  twentv-one  vears  of  affe.^  The  surviving  husband 
or  wife  may  in  open  court  or  by  power  of  attorney,  duly  authen- 


•Rev.  Stat.  arts.  11)10,  1013,  1014. 
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ticated  and  filed  with  the  clerk  of  the  county  court  of  the  county 
laving  jurisdiction  of  tlie  estate,  renounce  his  right  to  the  ad- 
ministration in  favor  of  some  other  qualified  person,  and  there- 
upon the  court  may  grant  letters  to  such  other  person.^  But 
where  letters  have  been  granted  to  one,  and  another,  whose  right 
thereto  is  prior,  and  who  has  not  waived  such  right,  and  who  is 
aot  disqualified,  makes  application  for  letters,  the  letters  previ- 
ously granted  will  be  revoked  and  other  letters  granted  to  such 
person  thus  entitled.^ 

j  367.  Allowance  to  Widow  and  Minor  Children ;  Statute. 

At  the  first  regular  term  of  the  court  after  the  original  grant 
rf  letters  testamentary  or  of  administration,  or  at  any  subse- 
}ueiu  term  thereafter,  wuthin  twelve  months  after  the  grant  of 
mch  original  letters,  it  shall  be  the  duty  of  the  court  to  fix  the 
anujunt  of  an  allowance  for  the  support  of  the  widow  and  minor 
children  of  the  deceased.**  Such  allowance  shall  be  of  an 
amount  sufiicient  for  the  maintenance  of  such  widow  and  minor 
children  for  the  term  of  one  vear  from  the  time  of  the  death  of 
the  testator  or  intestate,  and  such  allowance  to  be  fixed  with  re- 
gard to  the  facts  existing  during  the  first  year  after  the  death  of 
such  testator  or  intestate;  provided,  that  in  no  case  shall  such  al- 
lowance exceed  $1,000.*^  No  such  allowance  shall  be  made  for 
the  widow  when  she  has  separate  property  adequate  to  her  main- 
tenance; nor  such  allowance  be  made  for  the  minor  children 
when  they  have  proi>erty  in  their  own  right  adequate  to  their 
maintenance.**  When  an  allowance  has  been  fixed,  an  order 
shall  be  entered  upon  the  minutes  stating  the  amount  thereof, 
«nd  directing  the  executor  or  administrator  to  pay  the  same  in 
iccordance  with  law.^  The  executor  or  administrator  shall  pay 
such  allowance:  (1)  To  the  widow,  if  there  be  one,  for  the 
use  of  herself  and  the  minor  children  if  such  children  l>e  hers ; 
f2)  if  the  widow  is  not  the  mother  of  such  minor  children,  or 
tf  some  of  them,  the  portion  of  such  allowance  necessary  for  the 
upport  of  such  minor  child  or  children  of  which  she  is  not  the 

Tbid.  art.  1916.  'Ibid.  art.  2038. 

•Ibid.  art.   1917.  'Ibid.  art.  2039. 

•Rev.  Stat,  art.  2037.  'Ibid.  art.  2040. 
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mother  sliall  be  paid  to  the  guardian  or  guardians  of  such  minor 
child  or  children;  (3)  if  there  be  no  widow,  the  allowance  to 
the  luinor  child  or  cliildren  shall  be  paid  to  the  guardian  or 
guardians  of  such  minor  child  or  children.®     The  widow  or  the 
guardian  of  the  minor  children,  as  the  case  may  be,  shall  have 
the  right  to  take  in  payment  of  such  allowance  or  any  part  there- 
of any  of   the   personal   property  of  the  estate  at  its  appraised 
value  as  sho\Mi  by  the  appraisement  returns.®     If  there  be  no 
personal  effects  of  the  deceased  that  the  widow  or  guardian  is 
willing  to  take  for  such  allowance,  or  not  a  sufficiency  of  them, 
and  if  there  be  no  funds  or  not  sufficient  funds  in  the  hands  of 
such  execut^tr  or  administrator   to   pay  such   allowance  or  any 
part  thereof,  then  it  shall  be  the  duty  of  the  county  judge,  as  soon 
as  the  inventory  and  appraisement  and  list  of  claims  are  re- 
turned and  approved,  to  order  a  sale  of  so  much  of  the  estate  for 
cash  as  will  be  sufficient  to  raise  the  amount  of  such  allowance, 
or  a  part  thereof   as   the   case   may  require.^*^     The  allowance 
made  for  the  support  of  the  widow  and  minor  children  of  de- 
ceased shall  be  paid  in  preference  to  all  other  debts  or  charges 
against  the  estate,  except  the  funeral  expenses  and  expenses  of 
last  sickness  of  deceased,  which  claims  shall  be  first  paid,  if  pre- 
sented within  the  time  prescrilK?d  by  law  entitling  them  to  such 
preference.^ ^      The  allowance  provided  for  in  this  chapter  shall 
be  paid  as  follows:      (1)    If  there   be   both   widow  and  minor 
child  or  children  the  widow  shall  be  entitled  to  one  half  and  the 
minor  child  or  children  to  the  other  half ;  (2)  if  there  be  a  widow 
and  no  child  or  children,  the  widow  shall  receive  the  whole;  (3) 
if  there  be  a  minor  child  or  children  and  no  widow,  such  minor 
child  or  cliildren  shall  receive  the  whole.*^ 

§  368.  —  the  Order. 

It  was  formerly  held  that  it  was  the  duty  of  the  chief  justice 
of  the  county,  when  we  had  that  officer,  to  make  the  order^'  grant- 
in<r  ^iie  allowance,  even  in  the  absence  of  an  application  there- 
for.    The  requirements  of  the  statute  are  now  substiintially  the 

^Ihid.  art.  2041.  "Ibid.  art.  2044. 

•Ibid.  art.  2042.  "Ibid.  art.  2045. 

"Ibid.  art.  2043.  »»Coimell  v.  Chandler,  11  Tex.  249. 
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me  as  then,  and  while  the  court  may  undoubtedly  make  the 
ier  without  an  application  at  the  time  designated  by  statute, 
11  an  application  cannot  be  amiss  if  it  can  impart  any  infor- 
ition^  in  addition  to  the  inventory  and  appraisement  already 
,  to  enable  the  court  to  act  intelligently  in  making  the  allow- 
ce.  The  order,  when  made,  has  the  force  of  a  judgment,  and 
ttnot  be  collaterally  impeached.**  The  allowance  is  the 
dow'a  and  minor  children's  as  of  course  upon  their  appHca- 
m,  and  creditors  should  not  be  permitted  to  interfere  so  as  to 
lay  their  obtaining  the  order.  But  until  the  order  is  acta- 
y  made  the  widow  cannot  arbitrarily  appropriate  the  estate 
r  such  purpose  ;*'^  yet  creditors  would  probably  have  no  room 
complain  if  the  widow  without  the  order  appropriated  a  part 
the  estate  for  her  own  and  the  minor  children's  support,  if  it 
peared  that  the  portion  actually  appropriated  did  not  exceed 
B  amount  they  were  properly  entitled  to  under  the  circum- 
inces  of  the  case. 

Wd.  —  Persons  Entitled  to,  and  When. 

The  allowance  is  for  the  benefit  of  all  the  minor  children  of 
e  deceased,  whether  bv  his  survivinc:  wife  or  a  former  mar- 
ige.^**  So  the  wife  is  entitled,  although  her  marriage  to  de- 
ased  is  valid  only  as  a  common-law  marriage,  and  her  rights 
this  respect  are  governed  by  the  laws  applicable  to  descent 
A  distribution  in  such  cases  generally.  But  if  for  any  rea- 
Q  the  wife  cannot  claim  the  exemption, — as  where  the  mar- 
ige  is  neither  good  under  the  statute  nor  at  common  law,  or 
8  does  not  need  the  allowance, — yet  if  there  be  a  minor  child 
children,  the  exemption  is  set  apart  nevertheless,  and  inures 
the  benefit  of  him  or  them.*''  The  court  will  not  make  the  al- 
^ance  where  there  is  no  necessity  for  it.  It  is  only  where  the 
dow  or  the  minor  has  not  a  sufiicient  estate  in  her  own  right, 
at  it  is  allowed.  If  the  widow  owns  sufiicient  separate  prop- 
ty,  or  if  she  be  amply  provided  for  by  her  deceased  husband's 

♦Pitner  v.  Flanagan,   17   Tex.   7;  "Chifflet  v.  Willis,  74  Tex.  245,  11 

ckhart    v.    White.    18    Tex.    102;  S.W.I  105. 

ay   V.   McFarland,   29   Tex.    163;  ^•Harmon  v.  By mim,  40  Tex.  324* 

iverton  v.  Leaverton,  40  Tex.  218.  "Lockliart  v.  White,  18  Tex.  102. 
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will,^^  no  allowance  can  be  made.  Or  if  the  minor  children  own 
in  their  own  right  sufficient  property  to  adequately  support 
them,  none  can  be  allowed  as  to  them.^^  The  fact,  it  seems, 
that  the  minor  is  earning  wages  sufficient  to  support  him,  which 
he  is  allowed  to  appropriate  to  his  own  use,  will  not,  if  he  othe^ 
wise  owns  no  property  in  his  own  right,  disentitle  him  to  the 
allowance.^^  The  parties  entitled  thereto  do  not  lose  their  ri^ 
to  the  allow^ance  bv  their  failure  to  ask  for  it,  or  the  failure  of 
the  court  to  set  it  aside  to  them  within  the  time  prescribed  by 
few,  vet  after  that  time  if  the  estate  be  solvent  and  readv  for 
distribution  such  order  will  not  be  made ;  it  would  be  useless." 
The  allowance  may  only  cover  th^  first  twelve  months  suc- 
ceeding the  death  of  the  husband,^^  and  can  in  no  event  exceed 
the  amount  mentioned  in  the  statute. 

§  370.  —Taking  Property  in  Payment. 

Prior  to  the  act  of  1848,  which  is  essentially  the  same  as  the 
present  statute,  the  widow  and  guardian  of  the  minor  children 
were  not  authorized  to  take  property  from  the  estate  in  satisfac- 
tion of  their  year's  allowance;  if  the  court  made  an  order  pe^ 
mitting  such  taking,  not  being  authorized  by  law,  it  was  void,** 
and  the  widow  or  minor,  as  the  case  might  have  been,  acquired 
no  title.^*  Only  the  personal  property  of  the  estate  may  be  now 
taken. 

§  371.  Setting  Apart  Homestead  and  Other  Exempt  Property;  Al- 
lowance in  Lieu;  Statutes. 

At  the  first  term  of  the  court  after  an  inventory,  appraise- 
ment, and  list  of  claims  have  been  returned,  it  shall  be  the  duty 
of  the  court,  by  an  order  entered  upon  the  minutes,  to  set  apart 
for  the  use  and  benefit  of  the  widow-  and  minor  children  and  un- 
married daughters  remaining  wnth  the  family  of  the  deceased 
all  such  property  of  the  estate  as  may  be  exempt    from  execu* 

"Trousdale  v.  Trousdale,   3o    Tex.  =°Crooker  v.  Crocker,  19  Tex.  Cir. 

750.  App.  290,  46  S.  W.  870. 

>»Sloan  V.  \Vol)b,  20  Tex.  18!).  ^Wlarks  v.  Hill,  46  Tex.  345. 

n'oopor  V.  Pierce,  74  Tex.  520,  12  =*Ne\vcoinb   v.    Newcomb,  38  Tex. 

S.  W.  211.  501. 

"Little  V.  liirdwell,  27  Tex.  088. 
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>n  or  forced  sale  by  the  Constitution  and  laws  of  this  state, 
ith  the  exception  of  an  exemption  of  one  year's  supply  of  pro- 
sions.^^  In  case  there  should  not  be  among  the  effects  of  the 
jceased  all  or  any  of  the  specific  articles  so  exempted,  it  shall 
I  the  duty  of  the  court  to  make  a  reasonable  allowance  in  lieu 
ereof,  to  be  paid  to  such  widow  and  children,  or  such  of  them 

there  may  be,  as  hereinafter  directed.^®  The  allowance  in 
*u  of  a  homestead  shall  in  no  case  exceed  $5,000,  and  the  al- 
wance  for  other  exempted  property  shall  in  no  case  exceed 
)00,  exclusive  of  the  allowance  provided  in  the  preceding  chap- 
r  (year's  support). ^^  • 

The  exempted  property  set  apart  to  the  widow  and  children 
lall  be  delivered  by  the  executor  or  administrator  without  de- 
y  as  follows:     (1)    If  there  be  a  widow  and  no  children,   or 

the  children  be  the  children  of  the  widow,  the  whole  of  such 
roperty  shall  be  delivered  to  the  widow;  (2)  if  there  be 
lildren  and  no  wddow,  such  property  shall  l>e  delivered  to  such 
lildren  if  they  be  of  lawful  age,  or  to  their  guardian  if  they  l)0 
linors,  or  the  same  may  be  equally  divided  among  them,  except 
le  homestead;  (3)  if  there  be  children  of  the  deceased  of  whom 
le  widow  is  not  the  mother,  the  share  of  such  children  in  such 
sempted  property,  except  the  homestead,  shall  be  delivered  to 
iich  children  if  they  be  of  lawful  age,  or  to  their  guardian  if 
ley  be  minors,  or  may  be  equally  divided  between  them;  (4) 
1  all  caises  the  homestead  shall  be  delivered  to  the  widow,  if 
lere  be  one,  and  if  there  be  no  widow,  to  the  guardian  of  the 
linor  children  and  unmarried  daughters,  if  any,  living  with 
le  family.^® 

The  allowance  made  in  lieu  of  any  of  the  exempted  property 
lall  be  paid  either  in  money  out  of  the  funds  of  the  estate,  that 
lay  come  to  the  hands  of  the  executor  or  administrator,  or  in 
ny  property  of  the  deceased  that  such  widow  or  children  if  they 
e  of  lawful  age,  or  tlieir  guardian  if  they  be  minors,  may  choos<* 
>  take  at  the  appraisement,  or  a  part  thereof,  or  both,  as  they 
lay  select.^®     Such  allowance  shall  be  paid  by  the  executor  or 

"Rev.  Stat.  art.  2046.  »Ibid.  art.  2049. 

"Ibid.  art.  2047.  "Ibid.  art.  2050. 

*'lbid.  art.  2048. 
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administrator  in  the  following  manner:  (1)  If  there  be  a 
widow  and  no  children,  the  whole  to  be  paid  to  such  widow; 
(2)  if  there  be  children  and  no  widow,  the  whole  to  be  paid  to 
such  children  if  they  be  of  lawful  age,  or  to  their  guardian  if 
they  be  minors,  or  to  be  equally  divided  among  them;  (3)  if 
there  be  both  widow  and  children,  the  whole  to  be  paid  such 
widow  if  she  be  the  mother  of  such  children,  but  if  she  be  not 
the  mother  of  such  children,  one  half  to  be  paid  to  such  widow 
and  the  other  half  to  such  children  if  they  be  of  lawful  age,  or 
to  their  guardian  if  they  be  minors,  or  to  be  equally  divided 
among  thenf.^^ 

If  there  be  no  property  of  the  deceased  that  such  widow  or 
children  are  willing  to  take  for  such  allowance,  or  not  a  suffi- 
ciency, and  there  be  no  funds,  or  not  sufficient  funds  of  the  es- 
tate in  the  hands  of  such  executor  or  administrator  to  ]>ay  sucli 
allowance,  or  any  part  thereof,  it  shall  be  the  duty  of  the  county 
judge,  on  the  application  in  writing  of  such  widow  and  chil- 
dren, to  order  a  sale  of  so  much  of  the  estate  for  cash  as  will  be 
sufficient  to  raise  the  amount  of  such  allowance,  or  a  part  there 
of,  as  the  case  may  require.^^     Xo  property  upon  which  liens 
have  been  given  by  the  husband  and  wife,  acknowledged  in  a 
manner  legally  binding   upon   the   wife  to  secure  creditors,  or 
upon  which  a  vendor's    lien    exists,    shall    be  set  aside  to  the 
widow  or  children    as   exempted   property,  or  appropriated  to 
make  up  the  allowance  made  in  lieu  of  exempted  property,  until 
the  debts  secured  by  such  liens  are  first  discharged.®^ 

If  upon  a  final  settlement  of  such  estate  it  shall  appear  that 
the  same  is  solvent,  the  exempted  property,  except  the  home- 
stead, which  has  been  set  apart  to  the  widow  or  children,  or  both, 
together  with  any  allowance  that  has  been  received  by  them  in 
lieu  thereof,  shall  be  subject  to  partition  and  distribution  among 
the  heirs  and  distributees  of  such  estate  in  like  manner  as 
the  other  property  of  the  estate.®^  Should  the  estate  upon  final 
sottlemont  ]);•(».('  t^)  be  insolvent,  the  title  of  the  widow  and  chil- 
dren to  all  the  property  and  allowances  set  apart  or  paid  to 
them,  under  the  provisions  of  this  and  of  the  preceding  chap- 

=«Ibid.  art.  2051.  «Ibid.  art.  2053. 

«^ll>id.  art.  2052.  «lbid.  art.  2054. 
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ter  (allowance  for  year's  support)  shall  be  absolute,  and  shall 
not  be  taken  for  any  of  the  debts  of  the  estate  except  as  herein- 
after provided.^*  In  ascertaining  whether  an  estate  is  solvent 
or  insolvent,  the  exempt  property  set  apart  to  the  widow  or  chil- 
dren, or  the  allowance  in  lieu  thereof,  and  the  allowance  provid- 
ed for  in  the  preceding  chapter  (year's  support),  shall  not  be  es- 
timated or  considered  as  assets  of  the  estate.^^ 

The  homestead  shall  not  be  partitioned  among  the  heirs  of  the 
deceased  during  the  lifetime  of  the  widow,  or  so  long  as  she  may 
elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long  as  the 
guardian  of  the  minor  children  of  the  deceased  may  be  permit- 
ted,  under  the  order  of  the  proper  court  having  the  jurisdiction^ 
to  use  and  occupy  the  same.^®  When  the  widow  dies  or  sells 
her  interest  in  the  homestead,  or  elects  to  no  longer  use  or  occupy 
the  same  as  a  homestead,  and  when  the  proper  court  no  longer 
permits  the  guardian  of  the  minor  children  to  use  and  occupy 
the  same  as  a  homestead,  it  may  be  partitioned  among  the  re- 
spective owners  thereof  in  like  manner  as  other  property  held 
in  common.^"  The  homestead  rights  of  the  widow  and  children 
of  deceased  are  the  same  whether  the  homestead  be  the  separate 
property  of  the  deceased  or  community  property  between  the 
widow  and  the  deceased,  and  the  respective  interests  of  such 
widow  and  children  shall  be  the  same  in  one  case  as  in  the 
other.®®  The  homestead  shall  not  be  liable  for  the  payment  of 
any  of  the  debts  of  the  estate,  except  for  the  purchase  money 
thereof,  the  taxes  due  thereon,  or  for  work  and  material  used  in 
constructing  improvements  thereon ;  and  in  this  last  case 
only  when  the  work  and  material  are  contracted  for  in  writing, 
with  the  consent  of  the  wife,  given  in  the  same  manner  as  re- 
quired in  making  a  sale  and  conveyance  of  the  homestead.^® 

The  exempted  property  other  than  the  homestead,  or  any  al- 
lowance made  in  lieu  thereof,  shall  be  liable  for  the  payment  of 
the  funeral  expenses  and  the  expenses  of  last  sickness  of  de- 
ceased, when  presented  within    the    time    prescribed  therefor; 

••Ibid.  art.  2055.  ''Ibid.  art.  2058. 

■•Ibid.  art.  2056.  »lbid.  art.  2059. 

••Ibid.  art.  2057.  "Ibid.  art.  20(50. 
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but  such  property  shall  not  be  liable  for  any  other  debts  of  tlie 
estate.*^ 

On  the  death  of  the  wife  leaving  a  husband  surviving,  the 
homestead  shall  descend  and  vest  in  like  manner  as  other  real 
property  of  the  deceased,  and  shall  be  governed  by  the  same  laws 
of  descent  and  distribution,  but  it  shall  not  be  partitioned  among 
the  heirs  of  the  deceased  during  the  lifetime  of  such  surviving 
husband,  or  so  long  as  he  may  elect  to  use  or  occupy  the  same  as 
a  homestead.**^ 

§  372.  —  Nature  and  Extent  of  These  Eights* 

One  of  the  first  things  to  be  noticed,  and  one  which,  if  always 
kept  in  mind,  will  often  relieve  many  of  the  difficulties  incident 
to  this  subject,  is,  that  the  setting  apart  of  the  exempted  prop- 
erty of  the  estate  or  the  allowance  in  lieu  thereof  is  for  the  ben- 
efit of  the  widow  and  minor  children  and  unmarried  daughters 
remaining  with  the  family  of  the  deceased,  and  that  such  ex- 
emptions or  allowance  are  not  by  the  terms  of  the  statute  set 
apart  for  the  benefit  of  the  husband  should  he  survive,  nor  yet 
for  the  benefit  of  the  children  except  in  the  event  of  the  death 
of  the  husband."*^  They  are  statutory  concessions,  privileges, 
and  imnuiriities  irranted  onlv  in  the  event  the  husband  dies  leav- 
ing  surviving  him  the  persons  named,  or  some  of  them,  whose 
helpless  condition,  by  common  consent,  demands  the  interposi- 
tion of  such  statutes  to  protect  them  against  the  rapacity  of  cred- 
itors, and  the  claims  of  other  heirs  and  devisees.  So,  then, 
whatever  the  rights  of  such  surviving  wife  and  children  are, 
thev  are  not  theirs  bv  inheritance  *^  or  devise,**  but  whollv  bv 
force  of  the  statute  conferring  them.  These  rights  arc  inviola- 
ble by  any  act  of  the  deceased  during  his  lifetime.  He  cannot 
defeat  them  by  directing  that  the  probate  court  have  nothing  to 
do  with  his  estate,^^  nor  by  willing  the  property  to  another.*' 
For  the  rights  of  devisees  and  legatees  are  only  equal  to  those 

*«Ibid.  art.  2061.  **Roots  v.  Robertson,  93  Tex.  365, 

*'Ibid.  art.  2002.  55  S.  W.  308. 

*=\Vatts  V.  Miller,  76  Tex.  13,  13  «Runiiela  v.  Runnels,  27  Tex.  515. 

S.  \V.  K;.  **Woolley  v.  Sullivan,  92  Tex.  28, 

"Shannon   v.   Gray,   59   Tex.    252,  45  S.  VV.  377,  46  S.  W.  629. 
and  authorities  cited. 
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of  heirs,  and  are  sulx)rdiiiate  to  the  rights  of  creditors,  yet  crcd 
itors  cannot  prevent  the  exemptions  and  allowances.  The  rule 
is  I  he  same  whether  the  estate  be  administered  by  an  executor  or 
administrator.  Tlie  statutes  under  discussion  do  not  have  the 
effect  of  changing  tlie  mode  of  descent  of  the  property  so  set 
apart  as  exempted  or  as  an  allowance,  but  that  is  a  question  con- 
trolled wholly  by  the  laws  of  descent  and  distribution  generally. 
The  only  effect  is  to  withdraw  such  property  from  the  adminis- 
tration and  from  the  claims  of  creditors,  especially  where  the 
estate  may  prove  to  be  insolvent.'*"  Being  thus  withdra^^Ti  from 
the  administration,  the  court  has  no  power  thereafter  to  order 
a  sale  of  such  property  even  for  the  support  of  the  widow  and 
children.*^  These  statutes,  and  the  action  of  the  probate  court, 
have  not  to  do  with  title,  but  merely  point  out — set  aside — the 
exempted  property,  if  it  exists  in  kind,  and  if  not,  then  other 
funds  or  property  in  lieu  thereof,  as  being  no  part  of  the  estate 
for  administration  or  payment  of  creditors,  and  secure  these 
things  to  the  widow  and  children.  They  do  not  confer  rights 
of  proi>erty  where  none  existed  before,  but  only  impress  upon  a 
portion  of  the  estate  a  quality — an  exemption — which  it  would 
not  otherwise  possess.  And  here,  unlike  the  allow^ance  for  the 
year's  support,  the  right  of  the  widow  and  children  to  the  ex- 
cmj>tions,  or  to  an  allowance  in  lieu  thereof  where  the  property 
does  not  exist  in  kind,  is  not  dependent  upon  the  inability  of 
the  widow  and  children  to  support  themselves  from  their  sepa- 
rate income  or  property.  The  act  does  not  so  provide,  but  fol- 
lows our  former  acts  in  this  respect.*®  Their  right  is  superior 
to  all  ordinary  claims,"*^  judgment  liens  against  the  hus- 
band,^^  and  to  any  and  all  other  liens  not  acknowledged  in  such 
manner  as  to  be  binding  upon  the  wife,  and  not  for  the  purchase 
money.^^ 

In  Woodall  v.  Rudd,  41  Tex.  375,  the  rule  is  announced  that 
where  husband  and  wife  voluntarily  make  a  conveyance  to  their 

•^Nanny  V.  Allen,  77  Tex.   240,   13  Mayman   v.   Reviere,   47   Tex.   357; 

S.  W.  980.  Heathcock  v.  Goodrich,  2  Posey  Un- 

•^Cummins   v.    Denton,     1     Posey  rep.  Ctts.  (Tex.)  584. 
Unrep.  Cas.   (Tex.)    181.  ^'Williams  v.  Hall,  33  Tex.  212. 

«Mabry  v.  Ward,  rA)  Tex.  404.  See  "Giddings  v.  Crosby,  24  Tex.   295. 

also  Terry   v.   Terry,  39   Tex.    310;  "^Griffie  v.  Maxey,  58  Tex.  210. 
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minor  children  of  their  homestead,  and  the  husband  dies  leaving 
an  insolvent  estate,  the  widow  will  not  be  permitted  to  have  an 
allowance  in  lieu  of  the  homestead,  as  against  creditors  whose 
demands  existed  at  the  date  of  the  conveyance  to  such  children. 
The  holding  is  stated  to  be  not  in  conflict  with  the  well-recog- 
nized rule  that  a  conveyance  of  exempt  property  is  not  fraudu- 
lent as  to  creditors. 

While  ordinarilv  the  administrator  or  executor  of  the  estate 
of  the  husband  may  dispose  of  the  property  of  the  deceased,  or 
of  the  community,*^'  he  cannot  do  so  in  violation  of  the  rights  of 
the  widow  and  children  to  their  exemptions  or  allowances.  But 
the  widow  may  by  accepting  the  proceeds  of  a  sale  of  the  estate 
made  contrary  to  her  rights,  rather  than  insisting  upon  her  ex- 
emptions and  allowances,  ratify  and  make  valid  his  acts  in  this 
respect.^* 

But  she  cannot,  by  an  agreement  made  prior  to  her  husband's 
death  that  the  homestead  should  be  sold  and  the  proceeds  di- 
vided in  a  particular  manner,  bind  or  estop  herself.** 

These  exemptions,  or  the  allowance  in  lieu  of  them,  must  come 
from  the  estate  of  the  deceased.  If  the  property  from  which  the 
exemptions  or  allowances  are  sought  to  be  taken  be  owned  by 
the  husband  and  children  of  a  former  marriage,  as  cotenants, 
the  rights  of  such  children  must  be  first  satisfied  before  such 
property  will  be  subject  to  the  claims  of  the  surviving  widow 
and  children  for  exemptions  or  allowances.  To  hold  otherwise 
would  be  to  make  a  different  estate — the  property  of  another 
person — contribute  toward  the  exemptions  or  allowance  for  the 
widow,  while  the  law  and  the  probate  court  can  only  deal  with 
such  property  as  properly  belongs  to  the  estate  of  the  deceased.*' 

So,  where  by  the  terms  of  an  insurance  contract  upK)n  the  hus- 
band's life,  the  company  had  agreed  to  pay  the  amount  of  the 
policy  to  a  certain  creditor  as  his  interest  might  appear,  such 

"Sove  V.  MeCallister,  18  Tex.  80;  =*Reddiiig  v.  Boyd,  64  Tex.  498; 
Corzine  v.  Williams,  85  Tex.  409.  22  Gilliam  v.  Null,  58  Tex.  298;  Pres»- 
S.  W.  399:  Moody  v.  Loo>oan  (Tex.  ley  v.  Robinson,  57  Tex.  453:  Put- 
Civ.  App.)  44  S.  W.  (>21.  nam  v.  Young,  57  Tex.  461:  King  v. 
**Williams  v.  Hall,  33  Tex.  212.  Gillcland,  60  Tex.  271 ;  Hoffmiin  r 
"Winn  V.  Winn  iTex.  Civ.  App.)  Hoffman,  79  Tex.  189,  14  S.  W.  915, 
67  S.  W.  80.  15  s.  W.  471;  Her.  Prob.  Guide,  300. 
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amount  so  due  the  creditor  would  constitute  no.part  of  the  de- 
ceased's estate,  and  the  creditor's  right  thereto  would  not  be  af- 
fected by  the  order  of  the  probate  court  setting  the  same  apart 
in  lieu  of  the  exemptions  not  existing  in  kind.*^^ 

Where  the  exempted  property  does  not  exist  in  kind,  either 
in  whole  or  in  part,  the  court  will  make  an  allowance  in  lieu 
thereof,  and  within  the  prescribed  limits  much  is  left  to  its  dis- 
cretion as  to  the  amount  thereof.  It  would  be  useless  to  attempt 
to  say  what  would  be  reasonable  in  every  case;  that  being  a 
question  to  be  determined  from  the  circumstances  of  each  case.®* 
The  value  of  exempt  property  in  kind  turned  over  to  the  widow 
and  children  should  not  be  considered  in  making  an  allowance 
for  that  not  existing  in  kind ;  the  allowance  for  a  part  may,  if 
reasonable,  reach  the  full  statutory  limit  as  to  amount,^®  and, 
as  in  case  of  the  allowance  for  the  year's  support,  the  widow  or 
guardian  of  the  minor  children  may  take,  in  payment  of  the  al- 
lowance, property  of  the  estate  at  its  appraisement  value,  with 
the  additional  privilege,  in  the  instance  of  allowances  in  lieu  of 
the  exemptions,  of  taking  the  lands  of  the  estate  if  desired,  in- 
stead of  personal  property  only. 

The  respective  interests  of  the  widow  and  children  in  the  al- 
lowances are  one  half  to  the  widow  and  one  half  to  the  children, 
and  the  title  of  each,  in  case  the  estate  prove  to  be  insolvent,  is 
absolute.®^  This,  where  the  allowances  come  from  the  estate  of 
the  deceased;  but  would  their  respective  interests  be  the  same 
where  such  allowances  come  from  the  community  property? 
However  that  may  be,  the  order  can  give  the  widow  no  power 
to  sell  the  interest  of  her  children  in  the  exempted  property  or 
the  allowance  in  lieu  of  it,  in  either  event.^^  With  respect  to 
the  allowance  for  the  year's  support,  the  statute  seems  to  con- 
template a  use  of  the  same  by  the  widow,  where  she  is  the  mother 
of  the  minor  children.^^  If  she  be  not  their  mother  the  exemp- 
tions, except  the  homestead,  ^r  the  allowances  in  lieu,  are  to  be 

•^Andrews  v.  Union  Cent.  L.  Ins.  «'Rev.  Stat.  art.  2045 ;  antCy  §  367  ; 

Co.  (Tex.  Civ.  App.)  44  S.  W.  610.  Woolley  v.  Sullivan,  92  Tex.  28,  45 

"Mabry    v.   Ward,   50  Tex.  404;  S.  W.  377,  46  S.  W.  629. 

Terry  v.  Terry,  39  Tex.  310.  «'Xanny  v.  Allen,  77  Tex.  240,  13 

••Cooper  V.  Pierce,  74  Tex.  526,  12  S.  W.  989. 

S.  W.  211.  "Rev.  Stat.  art.  2041 ;  ante,  S  367. 
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delivered  to  the  children  or  their  guardian  as  direct^ed  by  stat- 
ute,®^ and  for  a  conversion  of  such  children's  i>ortion  the  widow 
niav  be  sued.®* 

§  373.  —  Further  of  the  Homestead  and  Allowance  in  lien  there* 
of. 

This  homestead  of  the  widow  and  minor  children,  which  may 
not  inappropriately  be  denominated  a  probate  homestead,  while 
not  expressly  so  stated,  is  coequal  and  coextensive  with  the  con- 
stitutional homestead  of  the  family.  It  is  determined  and  de 
fined  in  the  same  manner;  may  be  either  a  rural  or  an  urbau, 
a  residence  or  a  business,®^  homestead ;  and  where  if  the  hus- 
band were  alive  he  would  be  authorized  to  make  selection  there 
of  from  among  his  lands,  the  same  right  rests  in  the  surviving 
widow.®®  The  court  is  not  authorized  to  make  the  selection  for 
her,®^  as  its  authority  extends  only  to  setting  apart  that  which 
is  exempted  by  law,  where  such  property  exists  in  kind,  and  if 
it  does  not  exist  in  kind  to  make  an  allowance  in  lieu  thereof; 
indeed,  then,  there  can  l)e  little  room  for  anyone  to  make  a  se- 
lection of  the  homestead,  since  the  power  of  the  court  to  ^t 
aside  depends  upon  the  exempt  character  of  the  property  to  the 
family  at  the  time  of  the  death  of  the  husband,  and  whether  or 
not  it  was  homestead  depends,  of  course,  upon  its  use  for  such 
purpose  at  such  time.  So,  whatever  was  the  homestead  at  that 
time  will  be  the  subject  of  the  order.®®  And  its  exempt  charac- 
ter will  then  depend  upon  the  existence  of  the  facts  authorizing 
its  exemption  to  the  survivors  for  its  perpetuation.  It  is  not 
sufficient  that  it  was,  prior  to  the  husband's  death,  the  home- 
stead of  the  family,  but  there  must  still  remain  a  constituent  to 
claim  it, — to  be  the  beneficiary  of  the  order  pointing  out  the 
exeinj)tion ;  and  by  the  act  the  recipients  are  limited  to  the 
widow,  the  minor  children,  and  immarried  daughters  remaining 

^niev.  Stat.  art.  20.-)! ;  ante,  §  371.  App.  88,  40  S.  W.  332,  S.  C.  19  Tex. 

•*Burns  v.  Fulls   (Tex.  Civ.  App.)  Civ.  App.  696,  47  S.  W.  672. 

56  S.  W.  576.  "See    Harrison    v.    Oberthier,    40 

'"Kinjx  V.  Hartor,  70  Tex.  579,  8  S.  Tex.  385. 

W.  308;  Evans  v.  Pace.  21  Tex.  Civ.  "Rogers  v.  Ragland,  42  Tex.  422; 

App.  3«8,  51  S.  W.  1094.  Hondrix    v.    Hendrix.    46    Tex.     6; 

••Hough  V.  Shippey,  10   Tex.    Civ.  Woodall  v.  Rudd,  41  Tex.  376. 
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with  the  family.**'^  And  it  will  further  depend  upon  its  con- 
tinued use  by  such  widow,  or  the  guardian  of  the  minor  children 
under  the  order  of  the  pro})er  court,  for  the  purposes  of  a  home. 
For  when  that  ceases  it  is  then  subject  to  partition  among  the 
respective  owners.^^  But  this  does  not  necessarily  mean  actual 
occupancy  of  the  property,  for  the  land  may  be  used  for  home- 
stead purj^oses  and  at  the  same  time  be  temporarily  in  the  pos- 
session of  others.^^  The  act  applies,  and  the  power  of  the  court 
extends,  alike  to  whatever  property  actually  constitutes  the 
hornet tc*ad  of  the  familv  at  the  time  of  the  husband's  death, 
"whether  the  same  be  the  separate  property  of  the  husband  or 
the  commmiity  of  the  marriage.*^^  The  respective  interests  of 
the  heirs  and  owners  will  be  di  fife  rent  to  be  sure,  but  the  prac- 
tical operations  of  the  statute  and  of  the  order  of  the  court  set- 
ting apart  the  exemption  will  be  the  same.  Any  attempt  of  the 
legislature  to  direct  that  the  fee  shall  descend  in  a  different  man- 
ner than  that  provided  by  the  organic  law  is,  of  course,  futile. "'^ 
The  measure  of  value  of  the  lots  in  a  town  or  citv  used  as  home- 
stead  is  determined,  as  in  the  case  of  the  homestead  of  the  fam- 
ily, by  their  value  at  the  time  of  their  designation  without  re- 
gard to  any  improvements  thereon."**  If  there  is  no  homestead, 
or  it  is  incomplete,  the  widow  is  entitled  to  allowance  in  lieu  of 
it;^*^  for  she  cannot  be  compelled  to  accept  a  homestead  which 
cannot  be  a  homestead  because  of  the  necessity  for  a  sale  or  par- 
tition, to  satisfy  the  rights  and  interest  of  others.^®  But  she 
cannot  have  both  such  homestead  and  allowance,  nor  can  she 
have  an  appropriation  by  way  of  allowance  to  make  up  for  what 
the  homestead  lacks  in  quantity  or  value  of  the  constitutional 
limits.^^  But  if  she  accepts  such  incomplete  homestead  her 
rights  are  not  such  as  to  prevent  a  partition  of  the  land  between 
herself  and  those  rightfully  owning  the  other  interests ;  in  other 

••Givens  v.  Hudson,   64   Tex.  471.  '*Seo  Lineh  v.  Broad,   70  Tex.   92, 

Compare  posty  §  374.  6  S.  W.  751. 

'•White    V.    Small,   22    Tex.  Civ.  "Clift  v.   Kaufman,   60   Tex.   04; 

App.  318,  54  S.  W.  915.  Hoffman  v.  Hoffman,  79  Tex.  189,  14 

"Foreman    v.    Meroney,    62  Tex.       S.  W.  915,  15  S.  W.  471. 
723.  '"Crocker  v.  Crocker,  19  Tex.   Civ. 

"Hei .  Prob.  Guide,  300.  App.  296,  46  S.  W.  870. 

"Zwernemann  v.    Von    Rosenberg,  "Ibid.;  Her.  Prob.  Guide,  290. 

76  Tex.  522,  13  S.  W.  485. 
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words,  this  probate  homcstoad  must  come  out  of  the  estate  of  tlio 
husband  or  the  community,  and  not  out  of  the  estate  or  prop- 
erty of  some  other  person.*^® 

This  homestead  forms  no  part  of  the  estate  of  the  deceased  for 
administration,  and  the  administrator  has  no  concern  with  nor 
power  over  it."®  If  a  constituent  of  the  family  survives,  it  is 
not  asseti^  for  tlic  payment  of  debts,  but  descends  and  vests  ab- 
sohitely  in  the  heirs,  subject  only  to  the  superior  right  of  such 
constituent  to  its  use  and  occupancy,  and  any  attempted  dispo- 
sition bv  such  administrator  is  absolutelv  ineffective.**^  Xor 
does  this  exemption  from  liability  exist  only  during  such  time 
as  the  widow,  or  children  through  their  guardian,  may  occupy 
the  land  for  a  homestead;  but  the  exemption,  if  the  estate  prove 
insolvent,  is  absolute,  and  upon  the  death  of  the  surviving  con- 
stituent, or  upon  his  ceasing  t-o  use  the  property  for  homestead 
pur|)(is(»s,  it  belongs  to  the  heirs  or  other  owners,  and  they  arc 
entitled  to  a  partition  thereof,  free  from  the  rights  and  claiiiu? 
of  any  and  all  creditors,"^  except  of  those  for  purchase  monev. 
taxes,  and  certain  imj)rovements.  But  it  is  not  every  surviving 
constituent  that  has  such  an  interest  in  the  homestead  as  to 
avoid  a  partition,  but  only  the  surviving  widow  and  minor  chil- 
<lren.  While  an  adult  unmarried  daughter  remaining  with  tho 
family  may  have  a  homestead  right,  it  is  not  such  an  one  as  under 
the  law  will  defeat  a  partition  amongst  the  heirs.®^  This  is  the 
rule   under   the    present    law   and    was   under   former   ones.*^ 


^nVest  V.  West,  9  Tex.  Civ.  App. 
47;").  29  S.  \V.  242:  ante.  §  372;  An- 
drews V.  Union  Cent.  L.  Ins.  Co. 
(Te\.  Civ.  App.)   44  S.  \V.  010. 

•"Mull ins  V.  Yarl)orough,  44  Tex. 
14:  Seott  v.  Cunninjjham,  60  Tex. 
r>0(;:  Childers  v.  Henderson,  70  Tex. 
607,  13  S.  \V.  481 :  Hall  v.  Fields,  81 
Tex.  r)')^,  17  8.  \V.  82;  Zwerneinann 
V.  Von  Pvosenbei-jr,  70  Tex.  522.  13  S. 
W.  48."):  ]>acy  v.  Lockett,  82  Tex. 
100.  17  S.  \V.  010:  Cameron  v.  Mor- 
ris. S3  Tex.  14.  18  S.  W.  422:  West  v. 
West.  0  Tex.  Civ.  App.  47."),  20  S.  W. 
242;  McAllister  v.  Codlxdd  (Tex. 
Civ.  Api).)    20  S.  W.  417:   Stephen- 


son V.  Marsalis,  11  Tex.  Civ.  App. 
102,  33  S.  W.  383. 

"^Stephenson  v.  Marsalis,  11  Tei. 
Civ.  App.  162,  33  S.  W.  383. 

**Lacy  V.  Lockett,  82  Tex.  190,  17 
S.  W.  916:  Roots  v.  Robertson,  93 
Tex.  365,  55  S.  W\  308. 

"White  V.  Small,  22  Tex.  Civ.  App. 
318,  54  S.  W.  915,  W'rit  of  Error  de- 
nied. 

"See  Green  v.  Crow,  17  Tex.  180; 
Horn  V.  Arnold,  52  Tex.  161;  Reeves 
V.  Petty,  44  Tex.  249;  Rainey  v. 
Chambers.  56  Tex.  17;  Scott  v.  Cun- 
ningham, 00  Tex.  566. 
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Jideed^  it  would  appear  to  be  immaterial  whether  the 
6tate  was  solvent  or  insolvent  so  far  as  the  ultimate  rights  of 
reditors  in  the  homestead  or  the  allowance  in  lieu  of  it  are  con- 
9med ;  for  it  is  specially  directed  that  in  determining  whether 
r  not  an  estate  is  solvent  the  exempted  property,  or  the  allow- 
noe  in  lieu,  shall  not  be  taken  into  consideration ;  and  the  pro- 
ision  permitting  a  partition  and  distribution  of  the  estate  when 
>lvent  especially  excepts  therefrom  the  homestead  together  with 
ny  allowance  that  has  been  received  in  lieu  thereof.  So  that 
f  the  estate  be  solvent  no  resort  need  in  any  case  be  made  by 
reditors  to  the  homestead.  The  importance  of  the  provision 
:>]iceming  insolvent  estates  is  especially  manifested  in  continu- 
ig  the  exempt  character  of  other  exempt  property  and  allow- 
nces  from  partition  and  creditors.  Under  the  former  laws, 
rior  to  the  adoption  of  the  present  Constitution,  however,  the 
rder  of  the  probate  court  setting  aside  the  homestead  or  al- 
>wance  in  lieu  had  the  effect,  where  the  estate  proved  to  be  in- 
alvent,  of  vesting  the  absolute  fee  in  the  beneficiaries  named,  to 
lie  exclusion  of  heirs  not  named,  and  it  was  not  until  the  adop- 
ion  of  the  present  Constitution  that  the  fee  descended  as  other 
ike  property  of  its  owner.®*  And  it  was  formerly  held,  and 
uch  is  still  thought  to  be  the  effect  of  the  statutes,  that  the 
omestead  was  protected  to  the  surviving  constituents  whether 
he  proper  court  made  the  order  setting  it  apart  or  not®^ 

The  widow  and  others  mentioned  as  the  beneficiaries  of  the 
ct  are  entitled  to  the  free  use  and  enjoyment  of  the  homestead, 
r  of  the  allowance  in  lieu  of  it,  regardless  of  the  interest  they 
lay  own  in  the  fee,  and  cannot  be  charged  by  other  heirs  and 
wners  with  rents.®®  She  may  waive  her  right  to  an  allowance 
a  lieu  of  the  homestead,  as  by  seeking  a  partition  of  the  estate 
rithout  reference  to  this  right.®^ .  And  to  make  up  this  allow- 
nee  the  court  may  permit  her  to  take  any  property  belonging 
3  the  estate  at  its  appraisement  value.®®     While  article  2053  of 

••Paschars  Dig.  art.   1305;  Green  "^loore  r.  Moore  ( Tex.  Civ.  App. ) 

.  Crow,  17  Tex.  180;  McDougal  v.  32  S.  W.  161,  S.  C.  89  Tex.  29,  33  S. 

iradford,  80  Tex.  668,  16  S.  W.  619.  W.  217;  Tiebout  v.  Millican,  61  Tex. 

••Sossaman  v.  Powell,  21  Tex.  664.  614. 

•^.inch  V.  Broad,  70  Tex.  92,  6  S.  "Linares  v.  Linares,  93  Tex.  84,  53 

7.  751.  S.  W.  579. 
M.  W.— 29. 
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the  statutes^®  provides  that  no  property  upon  which  legally  ac- 
knowledged or  vendor's  liens  exist  shall  be  set  apart  as  exempted 
property,  or  appropriated  to  make  an  allowance  therefor  until 
such  liens  have  been  discharged,  it  has  been  held  that  such  pro- 
vision had  no  application  where  the  estate  was  insolvent.'* 
While  that  language  is  rather  broadly  stated,  it  indicates  the 
rule  to  be  that  where  the  estate  is  insolvent  the  homestead  righto 
and  the  allowance  in  lieu  thereof  are  superior  to  all  lieus  of 
whatsoever  character  and  howsoever  acknowledged,  save  those 
for  the  purchase  money,  for  taxes  due  thereon,®^'  and  for  im- 
provements contracted  for  in  the  manner  pointed  out  by  law.  It 
might  follow,  then,  as  in  the  Krueger-Wolf  Case,  that  property 
upon  which  existed  a  lien  acknowledged  in  a  manner  legally 
binding  upon  the  wife,  could  be  set  apart  in  lieu  of  the  home- 
stead, or,  of  course,  as  the  homestead  itself,  the  estate  being  in- 
solvent. 

If  the  husband  dies  leaving  a  homestead  upon  the  separate 
property  of  the  wife,  no  allowance  in  lieu  can  be  made  to  the 
widow  and  children,  since  the  allowance  is  made  only  where 
there  is  no  homestead  at  all.  And  no  order  setting  apart  such 
homestead  is  neeessarv.     It  is  hers  without  such  order.*^ 

%  374.  Same  Subject  Continued. 

Before  dismissing  the  subject  it  is  well  to  notice  a  little  more 
particularly  the  persons  who  may  be  the  beneficiaries  of  the  ex- 
emption. In  a  general  way  the  Constitution  exempts  the  home- 
stead of  the  family,  and  this  has  been  held  to  imply  an  exemp- 
tion so  long  as  there  remains  a  constituent  of  the  family  to 
claim  the  exemption.^^  Another  view  has  been  expressed, 
which  is  not  without  excellent  reasons  to  support  it,  that  since 
the  adoption  of  §  52  of  article  16  of  the  Constitution,  and  a^ 
tides  2048  ei  srrj.  of  the  Revised  Statutes,  no  person  other  than 
the  surviving  husband  or  wife,  the  minor  children  or  unmarried 
daughters  remaining   with    the    family,  is  entitled  to  take  the 


Wnte,  §  371.  •'Ball  v.  Lowell,  56  Tex.  579;  Her. 

•'Kniejrer    v.    Wolf,    12   Tex.   Civ.  Prob.  Guide,  476. 

App.  167,  33  S.  W.  C*)3.  ^^Zwerneniann  v.   Von   Rosenberg, 

•^'State  V.  Jordan   (Tex.  Civ.  App.)  70  Tex.  522,  13  S.  W.  485;  Clark  v. 

59  S.  W.  826.  Coins  (Tex.  Civ.  App.)  23  S.  W.  703. 
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freed  from  the  claims  of  creditors.®'  But  the  trend 
isions,  whether  right  or  wrong,  has  been  in  the  direc- 
indicated  in  this  section.  So,  a  grandchild  may,®*  or 
^  according  to  the  circumstances  of  the  case,  be  a  con- 
f  the  family  of  deceased  so  as  to  entitle  him  to  have 
the  exemption  or  aHowance  in  lien.  Ent  a  child  not 
either  husband  or  wife,  and  which  has  never  been  by 
lly  adopted,  although  a  dependent  of  such  family,  is 
led.®**  Unmarried  daughters  inchide,  not  only  those 
never  been  married,  but  those  who  are  widowed  and 
•ned  to  tl^e  parental  home  and  again  become  members 
iiily.®"  If  fipon  the  death  of  both  husband  and  wife 
uent  survive,  then  the  exempticm  ceases,  for  there  is 
any  meml)er  of  the  family  to  be  protected  and  the 
like  other  property  of  the  estate,  is  subject  to  partition, 
old  for  the  j)ayment  of  debts.®®  And  the  like  result, 
^ct  to  a  partition,  follows  when  the  last  surviving  mem- 
family  either  sells  or  otherwises  ceases  to  nse  the  prop- 
lomestead  ])urposes.®®  But  a  deed  by  the  surviving 
another  of  the  j)roperty  in  consideration  of  a  support 
nainder  of  her  natural  life,  where  she  in  pursuance  of 

continues  to  reside  upon  such  property,  is  not  of  it- 
►andonment.^  And  as  the  occupancy  of  the  property 
ardian  of  the  mincn-  children  must  be  by  virtue  of  an 
n  the  proj)er  court,  to  protect  it  against  partition,^  so 
onment  of  such  occu])ancv  must  be  when  the  court  di- 
The  right  of  the  widow  to  the  use  of  the  homestead 


V.  Prioo,  12  Tex.  Civ. 
4  S.  W.  784:  Kooti^  v. 
13  Tex.  3r>o,  r)5  S.  W.  308; 
3ui(le,  2!).'). 

Goins   (Tex.  Civ.  App.) 
3. 

k  V.  Stringer  (Tex.  Civ. 
5.  W.  677;  IMiiUips  v. 
!X.  Civ.  App.  408,    34    S. 

1  V.  Hendricks  (Tex.  Civ. 

W.  859. 

V.    Henderson,  70    Tex. 
S^.  481.     But   see   Trum- 


nieU  V.  Neal,    1    Posey   Unrep.   Cas. 
(Tex.)   .51. 

""(Jivens  v.  Hudson,  64  Tex.  471; 
Craddock  v.  Burleson,  21  Tex.  Civ. 
App.  2.">0.  52  S.  W.  644. 

n»/f,  §  371  :  Rev.  Stat.  art.  2058. 

'\Vilson  V.  Fields  (Tex.  Civ.  App.) 
50  S.  W.  1024. 

-()sl)orn  V.  Osborn,  76  Tex.  494,  13 
S.  W.  538;  Gaines  v.  Gaines.  4  Tex. 
Civ.  App.  408,  23  S.  W.  465:  Mo- 
disette  v.  Nationail  Bank  (Tex.  Civ. 
App.)  56S.  W.  1007. 
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niAv  in  a  sense  be  said  to  be  absolute,  while  that  of  the  minor 
children  depends  up«jn  the  determination  of  the  probate  court 
in  the  exercise  of  a  pn>per  discretion.*  Upon  application  for 
a  partition,  if  it  appears  that  some  of  the  children  are  minors, 
and  that  their  rijrfit  to  the  use  of  the  same  has  never  been  de- 
tennineil  bv  the  nn:«bate  o«>urt,  it  is  the  dutv  of  the  court  to  a^ 
rest  the  ppx^eedintrs  until  such  right  can  be  passed  upon  by  ap- 
pp-^priate  pr>!eeiiin:rs.* 

There  is  an  insrant.-e  where  the  surriving  widow  will  not  be 
entitled  to  the  ex-rnip^iv^ns  sp«>ken  of  in  these  sections,  nor  to 
anv  aUowance  in  Lieu.  We  have  seen  that  i£  no  constituent  of 
the  family  reciaine^i  t«>  claim  the  exemption,  the  homestead,  like 
•xher  real  es:a:c  of  trie  decease^!,  was  subject  to  partition  or  sale 
f'>r  raynien:  of  debrs.  And  if.  as  said  by  Mr.  J.  LipscomK  in 
in  ear>  oase.  "The  wife  lias  want'>nlv  destroved  the  harmonv  of 
:he  iiii:r:r:i':r.idi  r^Iariv-n.  and  voluntarily  withdrawn  from  the 
narr -'v  b'l*  saore^.l  pret.'in»-'!:s  of  that  h«j>me  in  which  she  was  pro- 
:ee:e:  ^-  •!:•:  Id* v.  and  is  no  lotiser  found  a  priestess  ministering 
jl:  rh-r  !i-  "-srlv'i  Jiltdr*,"  she  should  n*:»t  lie  permitted  to  claiin 
the  :*^ii:Mr.:::r:<  •>.r.terred  up«>n  one  reoncnizing  and  fulfilling 
:hv?j*:  sa  '?\>:  I.i:ir^.'  E:i:  before  the  5ep*ration  of  husband  and 
witc  v:/.  -1  r  :h-e  tfr?ct  of  depriving  the  wife  of  her  rights 
ds  i  s:?-. :::-::  -^^li:  t.  the  sepiratic-n  must  have  been  without 
•  .:>:  jiv.s:  ::•  :.  h-;:?  rar:.  For  it  would  be  cwitrarv  to  the  most 
s  vt::.:::  .--s  :f  j-isti.t:  to  hold  that  a  justifiable  abandon- 
.  ;•*"  i  V  ri  i  t:r:T::u.r^  :f  her  ri^ts  as  a  surviving  widow. 
I:  :va-  >\  ■  ;■  r,  iz.  i  rr:'r«er  •.'ase  that  an  abandonment  bv 
'  .;  ::.  ■  ;.•  v.  c  •:  tx:-.s^"  ~ill  ir-fea:  her  interests  in  the  hiis- 
-\i"  V>  ..  V  >"  -*  •-.  :v.*  *-.-s  r^muse  the  pi^^bate  e»>urt  can  onlv 
<  •  ,\:^\T"  •-  .  ■-  <":M  i  :  •>:•:  tiiiiily  :.;.  the  surviving  constitii- 
.  v.>s  ,  •  ;  :  •  -V  ■  \  :.  -  :-  tV-t  r  iaw  the  h*>mestead  of  the 
A  ::;  ^-  :  -  -  " .  -  .  -  o:  l ::  ji-n  *  ":ie  so  s^-t  apart :  but  this  will 
"  :  -'  :  .  :"  r  "  •.  ■  :  i-rrivir^  her  of  an  allowance  in 
; .:  ;:  :    .       ;     >    .-        .   ::.  i  »:r^  -:-:  in  fact  exist  in  such  case, 
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nor  of  the  allowance  in  lieu  of  the  other  exemptions.^  And  if 
presumptions  are  indulged  the  same  will  be  in  favor  of  the  exist- 
ence of  grounds  for  the  separation  and  the  allowance  of  her 
rights  as  widow.*^ 

Article  4649  of  the  Revised  Statutes,  providing  that  every 
decree  of  partition  and  every  judgment  by  w^hich  the  title  of 
land  is  recovered  must  be  recorded  before  the  same  may  be  in- 
troduced in  evidence,  does  not  embrace  the  order  of  the  probate 
court  setting  apart  the  homestead  to  those  entitled  to  it.  Such 
order  may  be  introduced  in  a  proper  case  notwithstanding  the 
lack  of  such  registration.® 

While  it  is  the  duty  of  the  coimty  judge  to  make  the  allow- 
ances to  which  the  widow  and  children  are  entitled,  and  to  set 
aside  the  exemptions,  should  he  fail  or  refuse,  they  are  not  with- 
out their  remedy.  The  district  court  may  revise  the  action  of 
the  county  judge,  or  in  a  proper  \vay  even  entertain  original  ju- 
risdiction of  a  suit  having  for  its  object  the  securing  of  the  ex- 
emptions or  allowance  in  lieu;  as  where  an  independent  execu- 
tor refuses  to  recognize  these  rights,  and  attempts  to  dispose  of 
the  estate  in  opposition  to  them;^  or  the  district  court  may,  in 
an  action  by  a  creditor  against  the  widow,  hear  her  prayer  for 
the  allow-ance,  and  its  adjudication  upon  such  question  is  bind- 
ing upon  her,^®  but  not  upon  the  children  if  they  are  not  parties 
to  the  suit.*^  But  the  regular  and  proper  way  is,  of  course,  by 
application  of  the  widow%  or  of  the  minors  through  their  guar- 
dian, to  the  county  judge  to  have  the  exemptions  and  allowances 
set  apart.^^ 

§  375.  Administration  of  Community  Property;  Statutes. 

The  community  property  of  the  husband  and  w^ife,  except 
such  as  is  exempt  from  forced  sale,  shall  be  liable  for  all  the 
debts  contracted  during  marriage.  And  in  the  settlement  of 
such  community  estates  it  shall  be  the  duty  of  the  survivor,  ex- 

•IJnares  v.  Linares,  93  Tex.  84,  53  'nVooIley  v.  Sullivan,  92  Tex.  28, 

S.  W.  .'579.  46  S.  W.  377,  40  S.  VV.  629. 

»Ibid.  "Ibid. 

•Fossett  V.  McMahan,  74  Tex.  546,  "See  Hall  v.  Fields,  81  Tex.  653, 

12  S.  W.  324.  17  S.  W.  82,  S.  C.  (Tex.  Civ.  App.) 

•Runnels  v.  Runnels,  27  Tex.   615.  30  S.  W.  386. 
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ecutor,  or  administrator,  to  keep  a  separate  and  distinct  account 
of  all  the  eonmiunity  del)ts  allowed  or  paid  in  the  settlement  of 
such  estates.^ ^ 

Where  the  husband  or  wife  dies  intestate  or  becomes  insane, 
having  no  child  or  children,  and  no  separate  property,  the  com- 
mon proj>erty  passes  to  the  survivor,  charged  with  the  debts  of 
the  community,  and  no  administration  thereon  or  guardianship 
of  the  estate  of  the  insane  wife  or  husband  shall  be  necessary.^* 

Where  the  wife  dies  or  becomes  insane,  leaving  a  surviving 
husband  and  child  or  children,  the  husband  shall  have  the  exclu- 
sive management,  control,  and  disposition  of  the  community 
property  in  the  same  manner  as  during  her  lifetime  or  sanity, 
and  it  shall  not  be  necessary  that  the  insane  wife  shall  join  in 
conveyances  of  such  property,  or  her  privy  examination  and  ac- 
knowledgment be  taken  to  such  conveyances,  subject,  however, 
to  the  provisions  of  this  chapter.^^ 

The  husband  shall  within  four  vears  after  the  death  of  the 
wife,  or  lier  being  declared  insane,  as  provided  by  law,  when 
there  is  a  child  or  children,  file  a  written  application  in  the  coun- 
ty court  of  the  proper  county,  stating:  (1)  The  death  of  his 
wife,  or  that  she  has  been  declared  insane  by  a  court  of  compe- 
tent jurisdiction,  and  the  time  and  place  of  her  deatli  or  of  such 
declaration;  (2)  that  she  left  a  child  or  children,  giving' the 
name,  sex,  residence,  and  age  of  each  child;  (3)  that  there  is 
a  communitv  estate  between  the  deceased  or  insane  wife  and 
himself;  (4)  such  facts  as  show  the  jurisdiction  of  the  court 
over  the  estate;  (5)  asking  for  the  appointment  of  appraisers 
to  appraise  such  estate.^® 

Upon  the  filing  of  such  application  the  county  judge  shall 
without  citation,  and  either  in  term  time  or  in  vacation,  by  an 
order  entered  upon  the  minutes  of  the  court,  appoint  appraisers 
to  appraise  such  estate  as  in  other  administrations.*'^ 

It  shall  be  the  duty  of  the  surviving  husband,  with  the  assist- 
ance of  any  two  of  tlie  appraisers,  to  make  out  a  full,  fair,  and 
complete  inventory  and  appraisement  of  such  community  estate, 
and  the  lnis])and  shall  attach  thereto  a  list  of  all  community 

"Rev.  Stat.  art.  2219.  "IbiO.  art.  2222. 

"Ibid.  art.  2220.  "Ibid.  art.  2223. 

"Ibid.  art.  2221. 


SEC.  375.]  DEATH ;  ADMINISTRATION.  455 

debts  due  the  estate,  and  such  inventory,  appraisement,  and  list 
shall  be  sworn  to  and  subscribed  and  returned  to  the  court  with- 
in twenty  days  from  the  date  of  the  order  appointing  appraisers, 
and  in  like  manner  as  in  other  administrations.^® 

The  surviving  husband  shall,  at  the  same  time  he  returns  the 
inventory,  appraisement,  and  list  of  claims,  present  to  the  court 
his  bond  with  two  or  more  good  and  sufficient  sureties,  payable 
and  to  be  approved  by  the  county  judge,  in  a  sum  equal  to  the 
whole  of  the  value  of  such  community  estate  as  shown  by  the 
appraisement,  conditioned  that  he  will  faithfully  administer 
such  commimity  estate,  and  pay  over  one  half  the  surplus  there- 
of after  the  payment  of  the  debts  with  which  the  whole  of  such 
property  is  properly  chargeable,  to  such  person  or  persons  as 
shall  be  entitled  to  receive  the  same.^^ 

When  any  such  inventory,  appraisement,  list  of  claims,  and 
bond  are  returned  to  the  county  judge,  he  shall,  either  in  term 
time  or  in  vacation,  examine  the  same  and  approve  or  disap- 
prove them  by  an  order  to  that  effect  entered  upon  the  minutes 
of  the  court,  and  when  approved  the  order  approving  the  same 
shall  also  authorize  such  surviv-or  to  control,  manage,  and  dis- 
pose of  such  community  property  in  acxjordance  with  the  provi- 
sions of  this  chapter.-^ 

When  the  order  mentioned  in  the  preceding  article  has  been 
entered,  such  survivor,  without  any  further  action  in  the  county 
court,  shall  have  the  right  to  control,  manage,  and  dispose  of 
such  community  property,  real  or  personal,  in  such  manner  as 
may  seem  best  for  the  interest  of  the  estate,  and  of  suing  and 
being  sued  with  regard  to  the  same,  in  the  same  manner  as  dur- 
ing the  lifetime  of  the  deceased,  and  a  certified  copy  of  the  or- 
der of  the  court  mentioned  in  the  preceding  article  shall  be  evi- 
dence of  the  qualification  and  right  of  such  survivor.^^ 

The  survivor  shall  keep  a  fair  and  full  accoimt  and  statement 
of  all  community  debts  and  expenses  paid  by  him,  and  of  the 
disposition  made  of  such  community  property,  and  upon  final 
partition  of  said  estate  shall  account  to  the  legal  heirs  of  the  de- 
ceased for  their  interest   in   such   estate,  and  the  increase  and 

"Ibid.  art.  2224.  "Ibid.  art.  2220. 

"Ibid.  art.  2225.  "Ibid.  art.  2227. 
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profits  of  the  same,  after  deducting  therefrom  all  community 
debts,  unavoidable  losses,  necessary  and  reasonable  expenses, 
and  a  reasonable  commission  for  the  management  of  the  same.** 

Any  person  interested  in  such  community  estate  may  cause 
a  new  appraisement  to  be  made  of  the  same,  or  a  new  bond  may 
be  required  of  the  survivor  for  the  causes  and  in  like  manner 
as  provided  in  other  administrations.** 

It  shall  be  the  duty  of  the  survivor  to  pay  all  just  and  legal 
community  debts  as  soon  as  practicable,  and  according  to  the 
classification  and  in  the  order  prescribed  for  the  payment  of 
debts  in  other  administrations.** 

Any  creditor  of  the  estate  whose  claim  has  not  been  paid  in 
full  may,  after  the  lapse  of  one  year  from  the  filing  of  the  in- 
ventory, appraisement,  list  of  claims,  and  bond  by  the  survivor, 
cause  such  su^^•ivor  to  be  cited  to  appear  at  a  regular  term  of  the 
court  in  which  such  bond  has  been  filed,  and  make  an  exhibit 
to  the  court  in  writing  and  under  oath,  showing  fully  and  specifi- 
cally:—  (1)  The  debts  that  have  been  presented  him  against 
such  community  estates  and  their  class ;  (2)  the  debts  that  have 
been  paid  by  him,  and  those  that  remain  unpaid,  and  the  class 
of  each ;  (3)  the  property  that  has  been  disposed  of  by  him  and 
the  amount  that  has  been  received  therefor ;  (4)  the  property  re 
mainiug  on  hand;  (^5)  an  account  of  losses,  expenses,  and  com- 


missions.^*' 


When  such  exhibit  has  been  returned  to  the  court  and  filed, 
the  court  shall,  at  a  regular  term,  examine  the  same  and  hear  ex- 
ceptions and  objections  thereto,  and  evidence  in  support  of  or 
against  the  same,  and  if  satisfied  that  the  estate  has  been  fairly 
administered  and  in  conformity  to  law,  and  that  there  remains 
no  further  property  of  such  estate  for  the  payment  of  debts,  the 
court  shall  enter  an  order  upon  the  minutes  approving  such  ex- 
hibit and  directing  the  same  to  be  recorded  in  the  minutes,  and 
shall  also  in  such  order  declare  such  administration  closed.*^ 

But  should  it  appear  to  the  court  from  such  exhibit  or  from 
other  evidence  that  such  estate  has  been  improperly  adminis- 

«Ibid.  art.  2228.  "Ibid.  art.  2231. 

»Ibid.  art.  2229.  *Ibid.  art.  2232. 

"Ibid.  art.  2230. 
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tered,  or  that  there  are  still  assets  of  said  estate  that  are  liable 
for  the  payment  of  the  applicant's  debt  or  any  part  thereof,  and 
if  said  debt  be  for  the  amount  of  $1,000  or  less,  exclusive  of  in- 
terest, the  court  shall  order,  citation  to  issue  for  the  sureties  up- 
>n  the  bond  of  such  survivor,  citing  them  to  appear  before  such 
jourt  at  a  regular  term  thereof,  and  show  cause  why  judgment 
should  not  be  rendered  against  them  for  such  debt  and  costs, 
^hich  citation  shall  be  returnable  as  in  other  civil  suits, 
md  the  proceedings  in  such  case  shall  be  the  same  as  in  other 
jivil  suits  in  said  court.**^ 

Should  the  amount  due  and  payable  to  such  creditor  exceed 
51,000,  exclusive  of  interest,  the  court  shall  enter  an  order  upon 
:he  minutes  requiring  the  survivor  to  pay  such  debt  or  a  part 
iiereof,  as  the  evidence  may  show  to  be  proper,  and  should  he 
leglect  to  pay  the  same  for  thirty  days  after  the  date  of  such 
>rder  the  creditor  may  have  his  action  in  the  district  court  of  the 
jounty  where  the  survivor's  bond  is  filed  against  such  survivor 
md  the  sureties  upon  his  bond ;  and  in  such  case  a  certified  copy 
)f  such  bond,  or  the  record  thereof,  and  of  the  proceedings  and 
)rders  of  the  coimty  court  in  the  estate,  shall  be  evidence  in  any 
)ther  coiirt.^® 

Should  the  survivor,  after  being  duly  cited,  fail  to  file  an  ex- 
libit  as  required,  the  court  shall  proceed,  in  accordance  with  the 
provisions  of  the  two  preceding  articles,  as  if  the  creditor's 
•ight  to  the  pajTnent  of  his  claim  had  been  fully  established.*® 

The  wife  may  retain  the  exclusive  management,  control,  and 
lisposition  of  the  community  property  of  herself  and 
leceased  or  insane  husband  in  the  same  manner,  and  subject  to 
he  same  rights,  rules,  and  regulations  as  provided  in  the  case 
)f  the  husband,  and  until  she  shall,  in  the  event  of  the  death  of 
he  husband,  marry  again.^o 

The  use  of  the  words  "survivor"  or  "surviving"  in  the  above 
md  foregoing  articles  of  this  chapter,  where  no  other  designa- 
ion  is  given,  shall  be  held  to  apply  as  well  to  a  sane  person  rep- 
•esenting  an  insane  person.^^ 

"Ibid.  art.  2233.  "Md.  art.  2236. 

"Ibid.  art.  2234.  ''Ibid,  art  223Ga. 

Ibid.  art.  2235. 
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Upon  the  marriage  of  the  surviving  wife  she  shall  cease  to 
have  such  control  and  management  of  said  estate  or  the  right  to 
dispose  of  the  same,  and  said  estate  shall  be  subject  to  adminis- 
tration as  in  other  cases  of  deceased  persons'  estates.*^ 

After  the  lapse  of  twelve  months  from  the  fiKng  of  the  bond 
bv  the  survivor,  the  persons  entitled  to  the  deceased's  share  of 
such  community  estate,  or  any  portion  thereof,  shall  be  entitled 
to  demand  and  have  a  partition  and  distribution  thereof  in  the 
same  manner  as  in  other  administrations.^' 

^\^lenever  such  insane  husband  or  wife  shall  have  recovered 
sanity,  then  all  action  hereunder  shall  cease,  and  a  report  shall 
be  made  under  oath  of  all  transactions  had  and  done  under  said 
proceedings,  and  said  report  shall  be  filed  and  recorded  in  the 
court  where  such  proceedings  were  had,  and  with  the  other 
papers  of  the  case.^* 

Persons  now  acting  as  guardians  of  the  estates  of  persons  of 
imsound  mind  shall  turn  over  the  estates  of  their  wards,  where 
the  wards  shall  be  married  persons,  upon  the  qualification  of  the 
sane  spouse,  as  provided  in  this  chapter.'* 

§  376.  —  Nature  of  Survivor's  Holding. 

The  administration  of  commimity  property  by  the  survivor 
is  one  of  very  groat  latitude  under  the  statute.  His  holding  is 
a  peculiar  one.  He  is  the  owner  in  his  own  right  of  one  half  of 
the  property,  and,  upon  qualifying  under  the  statute  and  giving 
the  bond  required,  acquires  over  the  whole  the  same  right  of 
managonient,  control,  and  disj>osition  exercised  by  the  husband 
during  the  existence  of  the  marriage.  The  manner  of  his  ad- 
ministering his  trust  is  not  defined  by  law.  A  bond  is  required 
of  him,  of  ample  proportions  to  fully  protect  the  possible  inter- 
ests of  creditors  and  distributees,  and  then  in  the  details  of  the 
control  of  the  estate  much  latitude  is  allowed  him.  His  hold- 
ins:  is  in  a  sense  a  trust,^^  vet  he  mav  sell  every  article  of  the  es- 
tate  and  pay  the  debts  with  the  proems,  or  sell  a  part  and  dis- 
tribute the  remainder  either  in  motvev  ox  property  according  as 

"Ibid.  art.  2237,  »1^\A.  ^tt.  2a38b. 

•IWd.  art  223i^,  ^*N\ot    t.    Tmylor     (Tex.    Ctf. 

•IWd.  art  2-23SO,  ^^V  ^  ^6  ^  ^  •  «**• 
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'  may  have  it  on  hand.  If  the  trust  be  abused  the  statute  gives 
mody  to  the  injured  person  by  an  action  upon  the  bond,  thus 
)erating  the  property  of  the  estate  so  far  as  the  survivor's  eon- 
:>1  is  concerned.  His  right  of  management  and  disposition  is 
actically  unlimited,  lie  being  required  to  account  in  the  end 
r  its  disposition  in  a  general  way,  charging  himself  with  the 
opertv,  and  crediting  himself  with  debts  discharged.  The 
r\-ivor's  powers,  too,  are  much  broader  than  those  of  an  ordi- 
ry  administrator.  lie  may  make  any  contract  necessary  in 
nnection  with  the  estate  he  represents,  as  for  the  employment 
an  attomey,^^  or  for  the  services  of  a  person  in  locating  land 
rtilic^tes,^^  and  the  like.  lie  is  not  compelled  to  go  to  the 
obate  court  for  authority  to  act  in  any  case,  but  administers 
e  osteite  much  as  an  independent  executor,^®  which  person,  he 
senibles  more  than  an  administrator.*^  Claims  against  the 
tate  are  not  to  be  presented  to  him  for  allowance,  nor  are  they 
be*  approved  by  the  county  judge.*^  The  giving  the  bond  as  a 
L'urity,  and  the  filing  of  the  inventory  and  lists  as  a  means  of 
oporly  charging  him  with  the  aggregate  of  the  estate,  author- 
?  him  upon  proper  order  of  the  court  to  manage  and  dispose  of 
e  estate  at  will.  The  act  authorizing  a  community  adminis- 
ition  did  not  have  the  effect  of  permitting  the  survivor  to  qual- 
■f  and  dispose  of  the  entire  estate,  where  under  the  prior  law^s 
force  at  the  date  of  the  death  of  the  deceased  parent  the  chil- 
en  had  already  inherited  their  portion  of  the  property.** 

177.  —  Paying  Community  Debts. 

The  first  provision  of  the  statutes  authorizing  a  community 
ministration  is  a  recognition  of  the  liability  of  the  community 
operty  for  debts  contracted  during  marriage.  The  existence 
the  debt  against  the  estate  is  a  question  to  be  determined  by 
3  survivor,   subject,  of   course,  to  his   being  held   to  account 

'James  v.  Turner,  78  Tex.  241,  14  *»Huppman   v.    Schmidt,    65   Tex. 

W.  574.  683. 

•Halbert   v.    CarroU     (Tex.    Civ.  **Oppenheimer   v.   DeLopez    (Tex. 

)p.)  25  S.  W.  1102.  Civ.  App.)  31  S.  W.  820. 

•Evans   v.    Taylor,   60   Tex.  422;  *'Magee  v.  Rice,  37  Tex.  483. 

&born  V.  Bobinson  (Tex.  Civ.  App.) 

)  S.  VV.  327. 
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may  in  a  sense  be  said  to  be  absolute,  while  that  of  the  minor 
children  depends  upon  the  determination  of  the  probate  court 
in  the  exercise  of  a  proper  discretion.®  Upon  application  for 
a  partition,  if  it  appears  that  some  of  the  children  are  minors, 
and  that  their  right  to  the  use  of  the  same  has  never  been  de- 
tennined  by  the  probate  court,  it  is  the  duty  of  the  court  to  a^ 
rest  the  proceedings  until  such  right  can  be  passed  upon  by  ap- 
propriate proceedings.* 

There  is  an  instance  where  the  surviving  widow  will  not  be 
entitled  to  the  exemptions  spoken  of  in  these  sections,  nor  to 
any  allowance  in  lieu.     Wo  have  seen  that  14  no  constituent  of 
the  family  remained  to  claim  the  exemption,  the  homestead,  like 
other  real  estate  of  the  deceased,  was  subject  to  partition  or  sale 
for  payment  of  debts.     And  if,  as  said  by  Mr.  J.  Lipscomb,  in 
an  early  case,  "the  wife  has  wantonly  destroyed  the  harmony  of 
the  matrimonial  relation,  and  voluntarily  withdrawn  from  the 
narrow  but  sacred  precincts  of  that  home  in  which  she  was  pro- 
tected by  the  law,  and  is  no  longer  found  a  priestess  ministering 
at  the  household  altars,"  she  should  not  be  permitted  to  claim 
the  immimities  conferred  upon  one  recognizing  and  fulfilling 
those  sacred  duties. '^     But  before  the  separation  of  husband  and 
wife  will  have  the  effect  of  depriving  the  wife  of  her  rights 
as  a  surviving  widow,  the  separation  must  have  been  without 
just  cause  upon  her  part.     For  it  would  be  contrary  to  the  most 
obvious  principles  of  justice  to  hold  that  a  justifiable  abandon- 
ment would  work  a  forfeiture  of  her  rights  as  a  surviving  widow. 
It  may  be,  however,  in  a  proper  case  that  an  abandonment  by 
the  wife  upon  good  excuse  will  defeat  her  interests  in  the  hus- 
band's homestead,  but  this  because  the  probate  court  can  only 
set  apart  the  homestead  of  the  family  to  the  surviving  constitu- 
ents, and  if  the  same  be  not  in  fact  or  law  the  homestead  of  the 
wife  as  well  as  the  husband  it  cannot  be  so  set  apart ;  but  this  will 
not  have  the  further  elTeet  of  depriving  her  of  an  allowance  in 
lieu  of  the  homestead  which  does  not  in  fact  exist  in  such  case, 

'Garrison  v.  Ferguson    (Tex.   Civ.  •Trawick  v.  Harris,    8    Tex.   312; 

App.)  54  S.  W.  '247.  Earle  v.  Earle,  9  Tex.  630;  Sears  ▼ 

*()sl)orn  V.  Osl>orn,  70  Tox.  404,  13  Sears.  45  Tex.  557;  Ncwland  v.  Hoi- 

S.  W.  538;  BHl  v.  Road   (Tex.  Civ.  land.  45  Tex.  589;  CockreU  v.  Curtis, 

App.)   5t)  S.  W.  584.  83  Tex.  105,  18  S.  W.  436. 
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nor  of  the  allowance  in  lieu  of  the  other  exemptions.^  And  if 
presumptions  are  indulged  the  same  will  be  in  favor  of  the  exist- 
ence of  grounds  for  the  separation  and  the  allowance  of  her 
rights  as  widow. "^ 

Article  4649  of  the  Revised  Statutes,  providing  that  every 
decree  of  partition  and  every  judgment  by  which  the  title  of 
land  is  recovered  must  be  recorded  before  the  same  may  be  in- 
troduced in  evidence,  does  not  embrace  the  order  of  the  probate 
court  setting  apart  the  homestead  to  those  entitled  to  it.  Such 
order  may  be  introduced  in  a  proper  case  notwithstanding  the 
lack  of  such  registration.® 

While  it  is  the  duty  of  the  county  judge  to  make  the  allow- 
ances to  which  the  widow  and  children  are  entitled,  and  to  set 
aside  the  exemptions,  should  he  fail  or  refuse,  they  are  not  with- 
out their  remedy.  The  district  court  may  revise  the  action  of 
the  county  judge,  or  in  a  proper  w^ay  even  entertain  original  ju- 
risdiction of  a  suit  having  for  its  object  the  securing  of  the  ex- 
emptions or  allowance  in  lieu ;  as  Avhere  an  independent  execu- 
tor refuses  to  recognize  these  rights,  and  attempts  to  dispose  of 
the  estate  in  opposition  to  them  f  or  the  district  court  may,  in 
an  action  by  a  creditor  against  the  widow,  hear  her  prayer  for 
the  allow^ance,  and  its  adjudication  upon  such  question  is  bind- 
ing upon  her,*®  but  not  upon  the  children  if  they  are  not  parties 
to  the  suit.**  But  the  regular  and  proper  way  is,  of  course,  by 
application  of  the  widow,  or  of  the  minors  through  their  guar- 
dian, to  the  county  judge  to  have  the  exemptions  and  allowances 
set  apart.*^ 

§375.  Administration  of  Commnnity  Property;  Statutes. 

The  community  property  of  the  husband  and  w^ife,  except 
such  as  is  exempt  from  forced  sale,  shall  be  liable  for  all  the 
debts  contracted  during  marriage.  And  in  the  settlement  of 
such  community  estates  it  shall  be  the  duty  of  the  survivor,  ex- 

*Linare8  v.  Linares,  93  Tex.  84,  53  'nVoolIey  v.  SuHivan,  92  Tex.  28, 

S.  W.  579.  46  S.  W.  377,  40  S.  W.  629. 

abid.  "Ibid. 

•Fossett  V.  McMahan,  74  Tex.  546,  "See  HaH  v.  Fields,  81  Tex.  553, 

12  S.  W.  .324.  17  S.  W.  82,  S.  C.  (Tex.  Civ.  App.) 

•Runnels  v.  Runnels,  27  Tex.   515.  30  S.  W.  386. 
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eclitor,  or  administrator,  to  keep  a  separate  and  distinct  account 
of  all  the  coniniiinity  debts  allowed  or  paid  in  the  settlement  of 
such  estates.^ ^ 

Where  the  husband  or  wife  dies  intest^ite  or  becomes  insane, 
having  no  child  or  children,  and  no  separate  property,  the  com- 
mon property  passes  to  the  survivor,  charged  with  the  debts  of 
the  coninumity,  and  no  administration  thereon  or  guardianship 
of  the  estate  of  the  insane  wife  or  husband  shall  be  necessary.** 

Where  the  wife  dies  or  becomes  insane,  leaving  a  sur\'iving 
husband  and  child  or  children,  the  husband  shall  have  the  exclu- 
sive management,  control,  and  disposition  of  the  community 
property  in  the  same  manner  as  during  her  lifetime  or  sanity, 
and  it  shall  not  be  necessary  that  the  insane  wife  shall  join  in 
conveyances  of  such  property,  or  her  privy  examination  and  ac- 
knowledgment be  taken  to  such  conveyances,  subject,  however, 
to  the  provisions  of  this  chapter.*^ 

The  husband  shall  within  four  vears  after  the  death  of  tlie 
wife,  or  her  being  declared  insane,  as  provided  by  law,  when 
there  is  a  child  or  children,  file  a  written  application  in  the  coun- 
ty court  of  the  proper  county,  stating:  (1)  The  death  of  his 
wife,  or  that  she  has  been  declared  insane  by  a  court  of  compe- 
tent jurisdiction,  and  the  time  and  place  of  her  deatli  or  of  such 
declaration;  (2)  that  she  left  a  child  or  children,  giving"  the 
nanu%  sex,  residence,  and  age  of  each  child;  (3)  that  there  is 
a  community  estate  between  the  deceased  or  insane  wife  and 
himself;  (4)  such  facts  as  show^  the  jurisdiction  of  the  court 
over  the  estate;  (5)  asking  for  the  appointment  of  appraisers 
to  appraise  such  estate.*® 

Upon  the  tiling  of  such  application  the  county  judge  shall 
without  citation,  and  either  in  term  time  or  in  vacation,  by  an 
order  entered  upon  the  minutes  of  the  court,  appoint  appraisers 
to  appraise  such  estate  as  in  other  administrations.^"^ 

It  shall  ho  the  duty  of  the  surviving  husband,  with  the  assist- 
ance of  any  two  of  the  appraisers,  to  make  out  a  full,  fair,  and 
complete  inventory  and  appraisement  of  such  community  estate, 
and  the  lnis])and  shall  attach  thereto  a  list  of  all  community 

"Rev.  Stat.  art.  2219.  '•Ibiil.  art.  2222. 

"Ibid.  art.  2220.  "Ibid.  art.  2223. 

"Ibid.  art.  2221. 
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debts  due  the  estate,  and  such  inventory,  appraisement,  and  list 
shall  be  sworn  to  and  subscribed  and  returned  to  the  court  with- 
in twenty  days  from  the  date  of  the  order  appointing  appraisers, 
and  in  like  manner  as  in  other  administrations.^* 

The  surviving  husband  shall,  at  the  same  time  he  returns  the 
inventory,  appraisement,  and  list  of  claims,  present  to  the  court 
his  bond  with  two  or  more  good  and  sufficient  sureties,  payable 
and  to  be  approved  by  the  coimty  judge,  in  a  sum  equal  to  the 
whole  of  the  value  of  such  community  estate  as  shown  by  the 
appraisement,  conditioned  that  he  will  faithfully  administer 
3ucli  community  estate,  and  pay  over  one  half  the  surplus  there- 
af  after  the  payment  of  the  debts  with  which  the  whole  of  such 
property  is  properly  chargeable,  to  such  person  or  persons  as 
shall  be  entitled  to  receive  the  same.^® 

When  any  such  inventory,  appraisement,  list  of  claims,  and 
bond  are  returned  to  the  county  judge,  he  shall,  either  in  term 
time  or  in  vacation,  examine  the  same  and  approve  or  disap- 
prove them  by  an  order  to  that  effect  entered  upon  the  minutes 
of  the  court,  and  when  approved  the  order  approving  the  same 
shall  also  authorize  such  survivor  to  control,  manage,  and  dis- 
pose of  such  commimity  property  in  accordance  with  the  provi- 
sions of  this  chapter.^^ 

When  the  order  mentioned  in  the  preceding  article  has  been 
entered,  such  survivor,  without  any  further  action  in  the  county 
court,  shall  have  the  right  to  control,  manage,  and  dispose  of 
such  commimity  property,  real  or  personal,  in  such  manner  as 
may  seem  best  for  the  interest  of  the  estate,  and  of  suing  and 
being  sued  with  regard  to  the  same,  in  the  same  manner  as  dur- 
ing the  lifetime  of  the  deceased,  and  a  certified  copy  of  the  or- 
der of  the  court  mentioned  in  the  preceding  article  shall  be  evi- 
dence of  the  qualification  and  right  of  such  survivor.^^ 

The  survivor  shall  keep  a  fair  and  full  account  and  statement 
of  all  community  debts  and  expenses  paid  by  him,  and  of  the 
disposition  made  of  such  community  property,  and  upon  final 
partition  of  said  estate  shall  account  to  the  legal  heirs  of  the  de- 
ceased for  their  interest   in   such   estate,  and  the  increase  and 

"Iliid.  art.  2224.  ~Ihid.  art.  2226. 

»»Ibid.  art.  2225.  "'Ibid.  art.  2227. 
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profits  of  the  same,  after  deducting  therefrom  all  commimity 
debts,  unavoidable  losses,  necessary  and  reasonable  expenses, 
and  a  reasonable  commission  for  the  management  of  the  same.** 

Any  person  interested  in  such  community  estate  may  cause 
a  new  appraisement  to  be  made  of  the  same,  or  a  new  bond  may 
be  required  of  the  survivor  for  the  causes  and  in  like  manner 
as  provided  in  other  administrations.*^ 

It  shall  be  the  duty  of  the  survivor  to  pay  all  just  and  legal 
community  debts  as  soon  as  practicable,  and  according  to  the 
classification  and  in  the  order  prescribed  for  the  payment  of 
debts  in  other  administrations.** 

Any  creditor  of  the  estate  whose  claim  has  not  been  paid  in 
full  may,  after  the  lapse  of  one  year  from  the  filing  of  the  in- 
ventory, appraisement,  list  of  claims,  and  bond  by  the  survivor, 
cause  such  survivor  to  be  cited  to  appear  at  a  regular  term  of  the 
court  in  which  such  bond  has  been  filed,  and  make  an  exhibit 
to  the  court  in  writing  and  under  oath,  showing  fully  and  specifi- 
cally:— (1)  The  debts  that  have  been  presented  him  against 
such  community  estates  and  their  class ;  (2)  the  debts  that  have 
been  paid  by  him,  and  those  that  remain  unpaid,  and  the  class 
of  each ;  (3)  the  property  that  has  been  disposed  of  by  him  and 
the  amount  that  has  been  received  therefor ;  (4)  the  property  re- 
maining on  hand;  (5)  an  account  of  losses,  expenses,  and  com- 
missions.*^ 

When  such  exhibit  has  been  returned  to  the  court  and  filed, 
the  court  shall,  at  a  regular  term,  examine  the  same  and  hear  ex- 
ceptions and  objections  thereto,  and  evidence  in  support  of  or 
against  the  same,  and  if  satisfied  that  the  estate  has  been  fairly 
administered  and  in  conformity  to  law,  and  that  there  remains 
no  further  property  of  such  estate  for  the  payment  of  debts,  the 
court  shall  enter  an  order  upon  the  minutes  approving  such  ex- 
hibit and  directing  the  same  to  be  recorded  in  the  minutes,  and 
shall  also  in  such  order  declare  such  administration  closed.*^ 

But  should  it  appear  to  the  court  from  such  exhibit  or  from 
other  evidence  that  such  estate  has  been  improperly  adminis- 

«Ibid.  art.  2228.  »Ibid.  art.  2231. 

"Ibid.  art.  2229.  "Ibid.  art.  2232. 

"Ibid.  art.  2230. 
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tered,  or  that  there  are  still  assets  of  said  estate  that  are  liahle 
for  the  payment  of  the  applicant's  debt  or  any  part  thereof,  and 
if  said  debt  be  for  the  amount  of  $1,000  or  less,  exclusive  of  in- 
terest, the  court  shall  order,  citation  to  issue  for  the  sureties  up- 
on the  bond  of  such  survivor,  citing  them  to  appear  before  such 
court  at  a  regular  term  thereof,  and  show  cause  why  judgment 
should  not  be  rendered  against  them  for  such  debt  and  costs, 
which  citation  shall  be  returnable  as  in  other  civil  suits, 
and  the  proceedings  in  such  case  shall  be  the  same  as  in  other 
civil  suits  in  said  court.^'' 

Should  the  amount  due  and  payable  to  such  creditor  exceed 
$1,000,  exclusive  of  interest,  the  court  shall  enter  an  order  upon 
the  minutes  requiring  the  survivor  to  pay  such  debt  or  a  part 
thereof,  as  the  evidence  may  show  to  be  proper,  and  should  he 
neglect  to  pay  the  same  for  thirty  days  after  the  date  of  such 
order  the  creditor  may  have  his  action  in  the  district  court  of  the 
county  where  the  survivor's  bond  is  filed  against  such  survivor 
and  the  sureties  upon  his  bond ;  and  in  such  case  a  certified  copy 
of  such  bond,  or  the  record  thereof,  and  of  the  proceedings  and 
orders  of  the  county  court  in  the  estate,  shall  be  evidence  in  any 
other  court.^® 

Should  the  survivor,  after  being  duly  cited,  fail  to  file  an  ex- 
hibit as  required,  the  court  shall  proceed,  in  accordance  with  the 
provisions  of  the  two  preceding  articles,  as  if  the  creditor's 
right  to  the  pa^Tnent  of  his  claim  had  been  fully  established.^® 

The  wife  may  retain  the  exclusive  management,  control,  and 
disposition  of  the  community  property  of  herself  and 
deceased  or  insane  husband  in  the  same  manner,  and  subject  to 
the  same  rights,  rules,  and  regulations  as  provided  in  the  case 
of  the  husband,  and  until  she  shall,  in  the  event  of  the  death  of 
the  husband,  marry  again.^® 

The  use  of  the  words  "survivor"  or  "surviving"  in  the  above 
and  foregoing  articles  of  this  chapter,  where  no  other  designa- 
tion is  given,  shall  be  held  to  apply  as  well  to  a  sane  person  rep- 
resenting an  insane  person.^^ 

"Ibid.  art.  2233.  •^)id.  art.  2236. 

»Ibid.  art.  2234.  •'Ibid,  art  223Gck 

•Ibid.  art.  2235. 
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Upon  the  marriage  of  the  surviving  wife  she  shall  cease  to 
have  such  control  and  management  of  said  estate  or  the  right  to 
dispose  of  the  same,  and  said  estate  shall  be  subject  to  adminis- 
tration as  in  other  cases  of  deceased  persons'  estates.*^ 

After  the  lapse  of  twelve  months  from  the  filing  of  the  bond 
by  the  survivor,  the  persons  entitled  to  the  deceased's  share  of 
such  community  estate,  or  any  portion  thereof,  shall  be  entitled 
to  demand  and  have  a  partition  and  distribution  thereof  in  the 
same  manner  as  in  other  administrations.^^ 

Whenever  such  insane  husband  or  wife  shall  have  recovered 
sanity,  then  all  action  hereunder  shall  cease,  and  a  report  shall 
be  made  under  oath  of  all  transactions  had  and  done  under  said 
proceedings,  and  said  report  shall  be  filed  and  recorded  in  the 
court  where  such  proceedings  were  had,  and  with  the  other 
papers  of  the  case.^^ 

Persons  now  acting  as  guardians  of  the  estates  of  persons  of 
unsound  mind  shall  turn  over  the  estates  of  their  wards,  where 
the  wards  shall  be  married  persons,  upon  the  qualification  of  the 
sane  spouse,  as  provided  in  this  chapter.^*^ 

§  376.  —  Nature  of  Survivor's  Holding. 

Tlie  administration  of  community  property  by  the  survivor 
is  one  of  very  great  latitude  under  the  statute.  His  holding  is 
a  peculiar  one.  He  is  the  owner  in  his  own  right  of  one  half  of 
the  property,  and,  upon  qualifying  under  the  statute  and  giving 
the  bond  required,  acquires  over  the  whole  the  same  right  of 
management,  control,  and  disposition  exercised  by  the  husband 
during  the  existence  of  the  marriage.  The  manner  of  his  ad- 
ministering his  trust  is  not  defined  by  law.  A  bond  is  required 
of  him,  of  ample  proportions  to  fully  protect  the  possible  inter- 
ests of  creditors  and  distributees,  and  then  in  the  details  of  the 
control  of  the  estate  much  latitude  is  allowed  him.  His  hold- 
ing is  in  a  sense  a  trust,^^  yet  he  may  sell  every  article  of  the  es- 
tate and  pay  the  debts  with  the  proceeds,  or  sell  a  part  and  dis- 
tribute ihe  remainder  either  in  money  or  property  according  as 

•=Tbid.  art.  2237.  »»Ibid.  art.  22386. 

«Ibid.  art.  2238.  "Taylor    v.     Taylor      (T«c    CiT. 

•*Ibid.  art.  2238a.  App.)  26  S.  W.  889. 
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tie  may  have  it  on  hand.  If  the  trust  be  abused  the  statute  gives 
remedy  to  the  injured  person  by  an  action  upon  the  bond,  thus 
liberating  the  property  of  the  estate  so  far  as  the  survivor's  con- 
trol is  concerned.  ITis  right  of  management  and  disposition  is 
practically  unlimited,  he  being  required  to  account  in  the  end 
for  its  disposition  in  a  general  way,  charging  himself  with  the 
property,  and  crediting  himself  with  debts  discharged.  The 
survivor's  powers,  too,  are  much  broader  than  those  of  an  ordi- 
nary administrator.  He  may  make  any  contract  necessary  in 
connection  with  the  estate  he  represents,  as  for  the  employment 
of  an  attorney,^"  or  for  the  services  of  a  person  in  locating  land 
certificates,^®  and  the  like.  lie  is  not  compelled  to  go  to  the 
probate  court  for  authority  to  act  in  any  case,  but  administers 
the  estate  much  as  an  independent  executor,^®  which  person,  he 
resembles  more  than  an  administrator."*^  Claims  against  the 
estate  are  not  to  be  presented  to  him  for  allowance,  nor  are  they 
to  be  approved  by  the  county  judge.^^  The  giving  the  bond  as  a 
saecurity,  and  the  filing  of  the  inventory  and  lists  as  a  means  of 
properly  charging  him  with  the  aggregate  of  the  estate,  author- 
ize him  upon  proper  order  of  the  court  to  manage  and  dispose  of 
the  estate  at  will.  The  act  authorizing  a  community  adminis- 
tration did  not  have  the  effect  of  permitting  the  survivor  to  qual- 
ify and  dispose  of  the  entire  estate,  where  under  the  prior  laws 
in  force  at  the  date  of  the  death  of  the  deceased  parent  the  chil- 
dren had  already  inherited  their  portion  of  the  property.*^ 

§  377.  —  Paying  Community  Debts. 

The  first  provision  of  the  statutes  authorizing  a  community 
administration  is  a  recognition  of  the  liability  of  the  community 
property  for  debts  contracted  during  marriage.  The  existence 
of  the  debt  against  the  estate  is  a  question  to  be  determined  by 
the  survivor,   subject,  of  course,  to  his  being  held  to  account 

"James  v.  Turner,  78  Tex.  241,  14  **Huppman   v.   Schmidt,    65   Tex. 

S.  W.  574.  683. 

"Halbert   v.   Carroll     (Tex.    Civ.  *'Oppenhoimer   v.   DeLopez    (Tex. 

App.)  25  S.  W.  1102.  Civ.  App.)  31  S.  W.  826. 

•Evans   v.   Taylor,   60   Tex.  422;  ♦^Magee  v.  Rice,  37  Tex.  483. 
Ofi^born  v.  Kobinson  (Tex.  Civ.  App.) 
35  S.  W.  327. 


458  MARRIED  WOMEN.  [chap,  a, 

Upon  the  marriage  of  the  surviving  wife  she  shall  cease  to 
have  such  control  and  management  of  said  estate  or  the  right  to 
dispose  of  the  same,  and  said  estate  shall  be  subject  to  adminis- 
tration as  in  other  cases  of  deceased  persons'  estates.*^ 

x\f ter  the  lapse  of  twelve  months  from  the  fiKng  of  the  bond 
by  the  survivor,  the  persons  entitled  to  the  deceased's  share  of 
such  community  estate,  or  any  portion  thereof,  shall  be  entitled 
to  demand  and  have  a  partition  and  distribution  thereof  in  the 
same  manner  as  in  other  administrations.^* 

Whenever  such  insane  husband  or  wife  shall  have  recovered 
sanity,  then  all  action  hereunder  shall  cease,  and  a  report  shall 
be  made  under  oath  of  all  transactions  had  and  done  under  said 
proceedings,  and  said  report  shall  be  filed  and  recorded  in  the 
court  where  such  proceedings  were  had,  and  with  the  other 
papers  of  the  case.*^ 

Persons  now  acting  as  guardians  of  the  estates  of  persons  of 
unsound  mind  shall  turn  over  the  estates  of  their  wards,  where 
the  wards  shall  be  married  persons,  upon  the  qualification  of  the 
sane  spouse,  as  provided  in  this  chapter.**^ 

§  376.  —  Nature  of  Survivor's  Holding. 

The  administration  of  community  property  by  the  survivor 
is  one  of  very  great  latitude  under  the  statute.  His  holding  is 
a  peculiar  one.  He  is  the  o^vner  in  his  o\vn  right  of  one  half  of 
the  property,  and,  upon  qualifying  under  the  statute  and  giving 
the  bond  required,  acquires  over  the  whole  the  same  right  of 
management,  control,  and  disposition  exercised  by  the  husband 
during  the  existence  of  the  marriage.  The  manner  of  his  ad- 
ministering his  trust  is  not  defined  by  law.  A  bond  is  required 
of  him,  of  ample  proportions  to  fully  protect  the  possible  inter- 
ests of  creditors  and  distributees,  and  then  in  the  details  of  the 
control  of  the  estate  much  latitude  is  allowed  him.  His  hold- 
ing is  in  a  sense  a  trust,^^  yet  he  may  sell  every  article  of  the  es- 
tate and  pay  the  debts  with  the  proceeds,  or  sell  a  part  and  dis- 
tribute the  remainder  either  in  money  or  property  according  as 

»=Tbid.  art.  2237.  **Ibid.  art.  22386. 

"Ibid.  art.  2238.  "Taylor    v.     Taylor      (Tex.     CiT. 

•*Ibid.  art.  2238a.  App.)  26  S.  W.  889. 
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he  may  have  it  on  hand.  If  the  trust  be  abused  the  statute  gives 
rcMiiedy  to  the  injured  person  by  an  action  upon  the  bond,  thus 
liberating  the  property  of  the  estate  so  far  as  the  survivor's  con- 
trol is  concerned.  His  right  of  management  and  disposition  is 
practically  imlimited,  he  being  required  to  account  in  the  end 
for  its  disposition  in  a  general  way,  charging  himself  with  the 
property,  and  crediting  himself  with  debts  discharged.  The 
survivor's  powers,  too,  are  much  broader  than  those  of  an  ordi- 
nary administrator.  He  may  make  any  contract  necessary  in 
connection  with  the  estate  he  represents,  as  for  the  employment 
of  an  attorney,*"  or  for  the  services  of  a  person  in  locating  land 
certificates,^**  and  the  like.  He  is  not  compelled  to  go  to  the 
probate  court  for  authority  to  act  in  any  case,  but  administers 
the  estate  much  as  an  independent  executor,*®  which  person,  he 
resembles  more  than  an  administrator.^^  Claims  against  the 
estate  are  not  to  be  presented  to  him  for  allowance,  nor  are  they 
to  bo  approved  by  the  county  judge.^^  The  giving  the  bond  as  a 
security,  and  the  filing  of  the  inventory  and  lists  as  a  means  of 
properly  charging  him  with  the  aggregate  of  the  estate,  author- 
ize him  upon  proper  order  of  the  court  to  manage  and  dispose  of 
the  (\state  at  will.  The  act  authorizing  a  community  adminis- 
tration did  not  have  the  effect  of  permitting  the  survivor  to  qual- 
ify and  dispose  of  the  entire  estate,  where  under  the  prior  laws 
in  force  at  the  date  of  the  death  of  the  deceased  parent  the  chil- 
dren had  already  inherited  their  portion  of  the  property.*^ 

§  377.  —  Paying  Community  Debts. 

The  first  provision  of  the  statutes  authorizing  a  community 
administration  is  a  recognition  of  the  liability  of  the  community 
property  for  debts  contracted  during  marriage.  The  existence 
of  the  debt  against  the  estate  is  a  question  to  be  determined  by 
the  survivor,   subject,  of  course,  to  his  being  held   to  account 

•'James  v.  Turner,  78  Tex.  241,  14  *»Huppman   v.   Schmidt,    65   Tex. 

S.  W.  574.  583. 

*Halbert   v.   Carroll     (Tex.    Civ.  *'Oppenheimer   v.   DeLopez    (Tex. 

App.)  26  S.  W.  1102.  Civ.  App.)  31  S.  W.  826. 

•Evans   v.   Taylor,   60   Tex.  422;  ^'Magee  v.  Rice,  37  Tex.  483. 
CVborn  v.  Kobinson  (Tex.  Civ.  App.) 
35  S.  W.  327. 
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should  he  in  bad  faith  pay  where  he  was  not  liable,  and  no  pre- 
sentation and  allowance  by  the  court  is  required  or  necessary.** 
The  payment  should  be  as  soon  as  practicable,  and  according  to 
the  classification  and  in  the  order  prescribed  for  the  payment 
of  debts  in  other  administrations.**  It  has  been  said  that  the 
payment  should  be  pro  rata  among  the  creditors  where  the  estate 
is  insolvent  ;*'^  but  the  contrary  is  the  better  rule.*®  The  act  not 
being  intended  to  curtail  any  of  the  rights  that  might  be  exer- 
cised by  the  survivor  without  administration,**^  and  in  the  ab- 
sence of  an  administration  the  survivor  having  the  right  to  pay 
one  community  debt  to  the  exclusion  of  another,  it  would  seem 
to  follow  that  the  survivor  qualified  imder  the  statute  would 
have  no  less  power.  While  a  survivorship  proceeding  is  unques- 
tionably a  species  of  administration,  yet  the  obvious  purpose  of 
the  act  was  to  invest  a  more  liberal  power  in  the  representative, 
and  for  this  departure  there  exist  the  most  abundant  reasons. 
It  was  not  the  purpose  to  curtail  the  rights  of  the  survivor. 
But  more  will  be  said  of  this  in  subsequent  sections. 

§  378.  —  Sales  by  Survivor. 

The  principal  purpose  of  a  community  administration  is  to 
empower  the  survivor  to  dispose  of  the  community  property. 
I^for  is  it  wholly  for  the  purpose  of  paying  debts,  for  that  power 
exists  independently  of  any  species  of  administration.  But  to 
permit  an  indiscriminate  and  unrestricted  disposition  of  the  es- 
tate by  the  survivor  would  be  to  ignore  the  rights  of  children  and 
others  in  the  estate ;  hence  the  requirement  of  inventory,  lists, 
and  bond.  The  chief  feature  of  the  order  granting  the  adminis- 
tration is  the  authority  given  the  survivor  to  control,  manage, 
and  dispose  of  the  property  in  such  manner  as  may  seem  best  for 
the  interest  of  the  estate.  He  is  not  limited  then  to  sales  for  the 
purpose  of  paying  debts,  but  the  bond  takes  the  place  of  the  prop- 
erty so  far  as  creditors  and  distributees  are  concerned,**  and  he 

"Ante,  §  376.  Bank  v.  Jones,  22  Tex.  Civ.  App.  45, 

**Antc,  §  375;  Rev.  Stat.  art.  2230.      54  S.  W.  405. 
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Evans  v.  Taylor,  60  Tex.  422.  "Dawson  v.  Holt,  44  Tex.  174. 

••Leatherwood  v.  Arnold,  66  Tex.  **Black  v.  Rockuiorey  50  Tex.  88. 

414,    1    S.    W.    173;    Citizens'    Nat. 
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may  freely  sell  for  any  purpose,*®  for  he  is  not  bound  to  account 
for  the  property  received  in  kind,  but  only  for  its  value  if  dis- 
oosed  of  above  the  debts  and  charges  he  may  have  settled.  If 
:he  bond  or  inventory  be  insufficient,  heirs  or  creditors  may  have 
;hem  remedied ;  but  their  rights  are  protected  by  the  bond,  and 
he  property  is  released  to  the  almost  unlimited  control  of  the 
iurvivor.  But  the  filing  of  a  bond  v^ill  not  have  the  effect  of 
ralidating  a  sale  already  made  without  authority,*^®  but  if  the 
^ale  be  only  negotiated  and  the  conveyance  not  actually  deliv- 
jped  until  after  bond,  it  is  good,*^^  and  conveys  the  entire  estate, 
lot  the  survivor's  interest  alone.*^*  And  again,  the  survivor, 
^here  authorized  to  sell  himself,  either  by  the  existence  of  debts 
)r  the  giving  of  the  bond,  may  do  so  through  a  regularly  appoint- 
ed agent.*^'  But  if  the  bond  or  other  proceedings  be  insufficient 
:o  authorize  the  survivor  to  sell,  and  he  be  not  otherwise  author- 
^ed  by  the  existence  of  community  debts,  his  attempt  to  convey 
ivill  only  affect  his  interest  in  the  estate.*^*  This,  of  course,  may 
ye  all  or  only  a  part,  according  as  there  are  other  heirs  or  not. 

The  right  to  dispose  includes  the  right  to  mortgage  the  commu- 
iity.^5 

]  379.  —  Exemptions. 

It  is  only  the  community  property  not  exempted  from  forced 
»le  that  is  liable  for  the  debts  of  the  marriage.  In  other  words 
he  question  of  exemptions  and  allowances  is  controlled  by  the 
statutes  already  noticed ;  the  rights  of  the  surviving  constitu- 
ents of  the  family  are  the  same  whether  the  estate  left  be  the  sepa- 
rate estate  of  the  deceased  or  a  community  estate  of  himself  and 
:he  survivor.  The  widow  and  minor  children  do  not  lose  the 
•ights  guaranteed  to  them  in  the  estate  of  the  deceased  husband, 
jimply  because  that  estate  may  be  a  community  estate,  and 

•Green  v.  White,  18  Tex.  Civ.  App.  438,  23  S.  W.  437;  Leatherwood  v. 

»09,  45  S.  W.  389.  Arnold,  66  Tex.  414,  1  S.  W.  173. 

••Griffin  v.  Ford,  60  Tex.  501.  "VVithrow  v.  Adams,  4  Tex.  Civ. 

"Gulp  V.  Jones  (Tex.   Civ.   App.)  App.  438,  23  S.  W.  437. 

14  S.  W.  1123;  Ford   v.   Cowan,  64  ""Wilson  v.  Fields  (Tex.  Civ.  App.) 

:ex.  129.  50  S.  W.  1024. 

"Green  v.  Grissom,  53  Tex.  432;  •'Jordan  v.  Imthurn,  61  Tex.  276. 
^ithrow  V.  Adams,  4  Tex.  Civ.  App. 
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therefore  owned  in  part  by  such  widow.  No  different  rules  in 
this  respect  apply  to  the  administration  of  the  community  estate 
from  those  applicable  to  others.^*  If  by  applying  for  a  survi- 
vorship administration  the  widow  and  children  lost  their  home- 
stead and  other  exemptions  and  all  allowances,  there  would  be 
little  to  commend  the  statute  authorizing  community  adminis- 
trations, which  is  ordinarily  understood  to  be  liberalizing  toward 
the  surviving  partner.  True,  the  statutes  do  not  expressly,  in  the 
chapter  authorizing  such  administration,  provide  for  the  setting 
apart  of  the  allowances  and  exemptions,  but  it  is  not  thought  that 
such  was  necessary'.  No  other  intention  can  be  attributed  to  the 
legislative  mind.  It  may  be  that  the  general  practice  is  not  to 
make  such  orders  w^here  the  administration  is  by  the  survivor, 
but  even  if  that  be  true  we  have  seen  that  the  failure  of  the  court 
to  set  aside  the  exemptions  will  not  have  the  effect  of  subjecting 
them  to  liability,  and  certain  it  is  that  if  the  administration  were 
under  the  general  administration  statutes,  whether  set  apart  or 
not,  they  would  be  exempt,  and  it  is  thought  that  undeniably  the 

same  results  will  follow  where  the  administration  is  bv  a  surviv- 

t.' 

ing  husband  or  wife.^^  In  this  connection  the  following  observa- 
tions will  not  be  amiss.  The  widow  is  entitled  to  a  vear's  al- 
lowanco  only  where  she  has  not  a  sufficient  income  of  her  own. 
In  any  case  one  half,  and  in  others  all,  the  community  property 
is  hei*s  after  the  community  debts  are  paid.  So  the  court  will 
duly  consider  her  interest  in  the  community  in  awarding  her  the 
allowance  for  the  year's  support.  Creditors  have  no  greater 
rights  in  the  commimity  property  than  in  the  separate  estate  of 
the  husband,  and  it  cannot  be  conceived  how  their  rights  would 
be  prejudicially  affected  by  taking  the  exemptions  or  allowances 
allowed  by  law  from  the  community  rather  than  the  deceased 
husband's  separate  estate.  The  results  to  them  are  the  same  in 
both  cases.  If  for  any  reason  property  w^hich  would  ordinarily 
be  exempted  cannot  in  the  particular  instance  be  so  held,  the 
order  cannot  be  made  to  the  prejudice  of  one  whose  rights  are 
jeopardized.     Thus,  the  landlord's  lien  upon  certain  property 

•^Her.  Prob.  Guide,  453;  Green  v.       054;  Leatherwood  v.  Arnold,  GG  Tex. 
Kaymond,  58  Tex.  80.  414,  1  S.  VV.  174, 

*'See    Nichols    v.    Oliver,    64    Tex. 
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of  his  tenant  is  superior  to  the  exemptions  of  the  statute,  and 
consequently  to  the  right  of  the  widow  and  minor  children  to 
have  such  property  set  apart  to  them.*^® 

§  380.  —  What,  then,  are  Assets  of  the  Estate  ? 

If  we  are  correct  in  our  reasoning  in  the  foregoing  section  it, 
of  course,  follows  that  property  which  would  not  be  considered 
assets  in  the  hands  of  an  ordinary  administrator  for  the  payment 
of  debts  would  also  not  be  considered  assets  in  the  hands  of  the 
survivor.  That  the  homestead  and  other  exempted  property  be- 
longing to  the  community  estate  of  a  deceased  husband  and  sur- 
viving widow  or  other  constituent  passes  to  such  widow  or  other 
constituent,  free  from  administration  and  the  rights  of  creditors 
where  the  estate  proves  to  be  insolvent,  has  been  repeatedly  de- 
cided.^® And  equally  as  often  has  it  been  held  that  the  home- 
stead formed  no  part  of  the  estate  for  administration,®^  nor  the 
other  exempted  property  where  the  estate  proved  insolvent. 
Then  it  follows  that  the  survivor,  as  representative  of  the  de- 
ceased's estate,  has  no  greater  rights  in,  or  power  over,  the  ex- 
empted articles  of  the  estate  than  has  an  ordinary  executor  or 
administrator.  And  that  the  widow's  beneficial  interest  in,  and 
immunities  concerning  them,  are  the  same  in  each  case,  whether 
she  administers  the  estate  or  not.  This  brings  us  to  a  considera- 
tion of  an  extremely  difficult  question. 

§  381.  —  Power  of  Survivor  to  Sell  the  Homestead.f 

If  the  homestead  be  the  pro^^erty  of  the  surviving  husband  or 


■HUhampion  v.  Shumate,  90  Tex. 
597,  39  S.  W.  128,  362,  40  S.  \V.  394. 

••See  Lacy  v.  Lockett,  82  Tex.  190, 
17  S.  W.  916;  Cameron  v.  Morris,  83 
Tex.  14,  18  S.  W.  422;  Watson  v. 
Rainey,  69  Tex.  319,  6  S.  W.  840. 

•»Lacy  V.  Lockett,  82  Tex.  190,  17 
S.  W.  916;  Cameron  v.  Morris,  83 
Tex.  14,  18  S.  W.  422;  VVatscm  v. 
Rainey,  69  Tex.  319,  6  S.  W.  840; 
Telschow  V.  House.  10  Tex.  Civ.  App. 
671,  32  S.  W.  153,  and  authorities 
cited;  arUc,  §  373. 


fNoTE: — I  am  indebted  to  Judge 
R.  D.  Rugeley  of  the  Bowie  bar,  for  a 
valuable  paper  which  has  aided  me 
in  the  preparation  of  this  section. 
The  paper  in  question  has  gone  far 
to  convince  me  of  the  lack  of  power 
of  a  surviving  wife  to  sell  the  home- 
stead interest  of  her  minor  children, 
esppi-ially  where  the  estate  proves  to 
be  insolvent.     [The  Author.] 
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wife  there  can  be  no  question  of  his  right  to  sell  the  samc.*^ 
For  the  only  inhibition  to  be  found  anywhere  against  the  owner's 
selling  the  homestead  is  in  the  case  of  its  belonging  to  the  hus- 
band, when  he  is  forbidden  to  sell  except  upon  the  consent  of  the 
wife.     Where  there  is  no  wife  the  inhibition  can  have  no  appli- 
cation.    If  the  wife  survives  and  the  homestead  be  her  separate 
property  there  is  no  authority  for  setting  apart   any  interest 
whatever  therein  to  any  children  that  may  survive  their  father's 
death.     For  the  probate  homestead  of  the  widow  and  childr^i  is 
to  be  set  apart  from  the  estate  of  a  deceased  person,  not  a  living 
one.     A  sale,  then,  by  the  owner  of  the  fee  is  not  a  sale  by  the 
representative  of  any  estate.    We  have  seen  that  the  community 
property  in  the  hands  of  the  survivor  is  charged  with  the  debts 
of  the  marriage,  and  that  the  survivor  has  authority,  whether 
qualified  under  the  statute  as  survivor  or  not,  to  sell  the  commu- 
nity property  for  the  discharge  of  these  debts.     If  the  husband 
be  the  survivor,  there  is  no  reason  to  say  the  rule  does  not  obtain 
with  equal  force  though  the  property  be  the  homestead  of  such 
surviving  husband  and  his  minor  children,  and  even  though  the 
estate  be  insolvent.     It  has  been  held,  and  correctly  too,  that  he 
has  the  power  to  sell  it  for  the  payment  of  debts.®^     His  power 
to  thus  sell  is  not  derived  from  article  2226  of  the  statutes  au- 
thorizing the  survivor  upon  order  of  the  court  to  dispo^  of  the 
community,  for  this  order  has  reference  only  to  such  assets  of 
the  estate  as  are  subject  to  administration.     It  exists  independ- 
ently of  any  species  of  administration  and  of  the  article  men- 
tioned, and  is  not  affected  one  way  or  another  by  his  qualifying 
under  the  statute.     If  the  wife  survives,  and  there  be  no  other 
constituent,  the  community  homestead  belonging  to  her  exclu- 
sively, she  may  sell  it;  or  exchange  it  for  another  which  may  itself 
be  exempt®^      But  here  again  her  act  is  not  the  act  of  the  1^1 
representative  of  the  decedent's  estate,  but  the  act  of  the  heir 
and  o^^^ler.     Where  there  are  surviving  minor  children  as  well 
as   widow,  and  the  estate  is  insolvent,  it  has  also  been  held  that 
the  widow  may  sell  the  homestead,  having  filed  the  inventory, 

"Brewer  V.    Wall,    23    Tex.    589;      v.  Yungst,  65  Tex.  631 ;  Eagan  v.  Me- 
Tadlock  v.  Eccles,  20  Tex.  782.  Whirter,  71  Tex.  567,  9  S.  W.  677. 

•nVatkins  v.  Hall,  57  Tex.  1 ;  Ashe  "Schneider  v.  Bray,  59  Tex.  668. 
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and,  etc.®^  But  the  correctness  of  this  holding  there  is 
luch  room  to  doubt.  Now,  the  administrator  is  entitled  to  the 
ossession  of  such  property  only  of  the  estate  as  is  not  exempted 
Y  law  from  forced  sale,  and  is  therefore  subject  to  his  adminis- 
•ation  and  to  sale  for  the  payment  of  debts.®*^  The  admitted 
ower  of  the  surviving  husband  to  sell  the  homestead  of  an  in- 
)lvent  estate  where  there  are  minor  children  is  not  by  virtue  of 
is  having  qualified  as  survivor  and  given  bond,  but,  as  before 
:ated,  exists  independently  of  administration  proceedings  alto- 
ether  ;  and  in  selling  it  he  violates  no  provision  either  of  Consti- 
ition  or  statute.  For  his  minor  children  do  not  inherit  a  home- 
tead  privilege  in  the  land  simply  because  it  was  the  homestead 
f  their  mother,  and  as,  before  her  death,  they  may  be  deprived 
f  it  by  a  sale  by  their  parents  made  in  accordance  with  law,  so 
fter  her  death  they  may  be  deprived  of  it  by  a  sale  made  by 
deir  father  if  it  be  his  separate  property,  or  if  it  be  community 
roperty,  where  the  sale  is  made  to  pay  community  debts.  Their 
ights  as  heirs  attach  only  to  the  residue  after  payment  of  such 
ebts.  This  is  true  unless  thelegislature  has  somewhere  conferred 
ther  rights  upon  them  than  the  ordinary  rights  of  the  family 
omestead  and  of  inheritance  of  community  property ;  and  this 
be  legislature  has  not  done.  Nowhere  dpes  the  act  concerning  ad- 
iiinistrations  in  any  way  give  the  minor  children,  or  others, 
ny  peculiar  or  additional  rights  and  privileges  in  the  home- 
tead  or  other  exemptions,  in  the  event  of  the  death  of  the 
nother  and  survival  of  the  father.  Then  the  statutes  of  admin- 
stration  neither  confer  nor  deny  the  power  of  the  surviving  hus- 
band to  sell  the  homestead ;  and  his  sale  not  being  as  qualified 
urvivor,  nor  the  homestx^ad  being  any  part  of  the  estate  for  ad- 
ninistration,  his  bond,  if  he  has  qualified  as  such  survivor,  is  not 
he  authority  for  making  such  sale,  and  is  hence  not  a  protection 
0  anvone.^®  But  how  is  the  case  where  the  wife  survives  the 
lusband?  The  legislature  has  seen  fit  to  make  special  provi- 
lions  for  such  a  contingency,  and  those  provisions  evidently  were 
ntended  to  work  some  sort  of  change  in  respect  to  the  rights  of 
hose  mentioned  as  its  beneficiaries.     Where  the  wife  survives 

••Johnson  v.  Taylor,  43  Tex.  121 ;         *Rev.  Stat.  art.  1869. 
>>rdier  v.  Cage,  44  Tex.  532.  ^Compare  post,  §  384. 

M.  W.— 30. 
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provision  is  made  that  the  exempted  property  shall  be  set  apart, 
or  an  allowance  in  lieu  of  it,  to  the  widow  and  minor  children 
and  unmarried  daughters  remaining  with  the  family,  and  that 
the  homestead  and  other  exemptions  and  allowances  are  to  be  de- 
livered to  the  widow  and  children  or  to  their  guardian  as  pro- 
vided by  the  act.  And  further  that  the  homestead  and  other 
exemptions  or  allowances,  in  the  event  the  estate  proves  to  be 
insolvent,  are  to  belong  to  such  widow  and  children  absolutely, 
free  from  the  debts  of  the  estate ;  and  further  that  the  homestead 
shall  not  be  partitioned  among  its  owners  so  long  as  the  widow 
sees  fit  to  use  or  occupy  it  as  a  homestead,  or  the  guardian  of  the 
children  may  by  order  of  the  proper  court  be  permitted  to  occu- 
py it  for  his  wards.  Now  the  right  of  the  children,  through 
their  guardian,  to  occupy  the  homestead,  is  equal  to  the  right  of 
the  widow  to  occupy  it.  Both  must  concur  in  an  abandonment 
of  it  before  it  is  subject  to  a  partition  among  its  owners.  The 
children's  right  may  exist  where  the  wife's  does  not.  She  may 
have  forfeited  her  right  altogether.  The  widow  cannot  by  an 
abandonment  subject  it  to  partition  where  the  proper  court  still 
permits  the  guardian  of  the  minor  children  to  occupy  it  How, 
then,  can  she  sell  it  and  thus  deny  them  the  right  of  occupancy  ? 
Or  how  can  she  sell  their  interest  at  all  ?•  She  owns  but  a  moiety 
therein,  and  is  a  cotenant  with  the  other  owners  whose  rights 
are  equal  to  hers  unless  she  has  special  powers  by  virtue  of  her 
qualifying  as  survivor.  For  the  homestead  of  the  probate  law 
is  as  much  for  the  benefit  of  the  minor  children  and  unmarried 
daughters  remaining  with  the  family  as  for  the  widow.  And 
where  the  estate  proves  insolvent  it  is  specially  set  apart  to  them 
freed  from  all  debts  save  certain  ones  therein  specified.  Does 
the  giving  of  the  bond  as  survivor  authorize  her  ?  The  exempt- 
ed articles  of  the  estate  form  no  part  of  the  estate  for  adminis- 
tration, whether  the  same  be  administered  by  an  executor,  ad- 
ministrator, or  surviving  widow.  Neither  of  these  representa- 
tives is  entitled  to  them  in  his  or  her  representative  capacity. 
The  bond  is  liable  and  conditioned  only  that  she  will  faithfully 
administer  the  community  estate  and  pay  over  the  surplus,  etc 
And  the  exempted  property  being  no  part  of  the  estate  for  ad- 
ministration, as  we  have  already  seen,  the  administrator's  sure- 
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ties  are  not  liable  for  his  conversion  of  what  is  no  part  of  the 
estate.^^  The  bond  is  no  more  the  authority  for  the  widow's 
selling  than  it  is  for  the  husband's  selling;  and  in  neither  case 
can  it  be  the  authority  for  the  reason  already  stated,  that  the 
homestead  is  no  part  of  the  estate  to  be  administered.  Then  the 
power  to  sell  in  each  case  must  come  from  some  other  source. 
It  exists  with  the  husband  because  of  the  general  power  of  the 
survivor  to  sell  community  property  for  the  payment  of  debts, 
and  of  the  absence  of  any  legislation  in  any  way  restricting  his 
right ;  and  does  not  exist  in  favor  of  the  surviving  widow  be- 
cause by  the  insolvency  of  the  estate,  it  is  set  apart  freed  from 
the  rights  of  creditors  and  charged  with  the  e(|ual  right  of  occu- 
pancy by  the  minor  children  until  its  abandonnuait  for  such  pur- 
poses, when  it  is  ready  for  distribution  among  its  owners.  Pro- 
visions of  the  stiitute  apply  in  the  latter  case  that  do  not  apply 
in  the  former.  If  no  distinction  is  to  be  made  between  the 
rights  of  the  minor  children  where  the  wife  survives  and  those 
eases  where  the  husband  survives,  then  the  statute  comes  to 
naught,  and  the  direct,  statutory  grant  of  homestead  privileges 
and  other  immunities  made  to  theni  is  meaningless.  Wliere 
the  husband  survives  their  rights  are  inherited  rights ;  where  the 
wife  survives,  they  are  the  grant  of  the  law,  and  they  may  w^ell 
be  said  to  "take  by  purchase  and  not  by  descent." 

While  the  surviving  husband  may  sell  the  homestead  to  pay 
community  debts,  or  mortgage  it  for  such  purpose,^^  he  cannot, 
where  no  such  debts  exist,  sell  or  encumber  it  for  the  support  of 
the  minor  children.®^ 

§382.  Liens. 

From  the  earliest  times  the  homestead  of  a  decedent  has  been 
held  liable  for  the  unpaid  purchase  money.  By  statute  already 
noticed  it  is  liable  only  for  unpaid  purchase  money,  taxes,  and 
improvements  contracted  for  in  such  manner  as  to  be  binding 

•^Woerner,  American  Law  of  Ad-  .  W.  10;  Lacy  v.  Rollins,  74  Tex.  566, 

ministration,    212;    Brandt,  Surety-  12  S.  W.  314. 

ship,  §fi  584,  585;  Pace  v.  Pace,  10  •Thompson  v.  Cragg,  24  Tex.  597; 

Fla.  438;  Reeves  v.  Steele,   2   Head,  Bell  v.  Sehwarz,  56  Tex.   353.     See 

647.  post,  S  384. 

•VVatU  V.  Miller,  70  Tex.  13,  13  S. 
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upon  the  wifeJ®     Since  the  inhibition  now  in  our  Constitutioa 
concerning  liens  upon  the  homestead,  few  questions  can  arise; 
formerly  there  were  many.     But  now,  as  then,  all  liens  not  with- 
in the  three  classes  named  are  subordinate  to  the  rights  of  the 
surviving  widow  and  children.'^^     But  the  probate  homestead  of 
the  widow  and  children  is  subordinate  to  all  claims  for  the  pur- 
chase money,  to  mortgages  executed  upon  the  property  to  pay  off 
such  purchase  money,^^  to  all  claims  for  taxes,  and  to  liens  for 
improvements  contracted  for  in  accordance  with  law.'^^       Nor 
does  the  existence  of  a  lien  upon  property  prevent  its  being  ap- 
propriated for  exemptions  or  allowances,  unless  such  lien  be  a 
vendor's  lien,^*  or  one  acknowledged  in  such  manner   as  to  be 
binding  upon  the  vriicj  and  not  then,  if  the  estate  prove  to  be  in- 
solvent.'*^ 


§  383.  Suits  By  and  Against  Suryivor. 

In  i)roportion  to  the  enlarged  powers  of  the  survivor  as  an  ad- 
ministrator over  those  of  the  ordinary  administrator  are  the 
privileg(»s  of  suing  and  liabilities  of  being  sued  increased.  The 
survivor,  unlike  the  ordinary  administrator,  is  not  so  closely  un- 
der the  scrutinizing  eye  of  the  probate  court ;  he  need  not  ask  per- 
mission to  sue,  nor  need  creditors  obtain  permission  to  sue  him. 
They  need  not  present  their  claims  to  survivor  or  court  for  al- 
lowance/^ as  the  court,  after  delivering  into  the  hands  of  the 
survivor  the  estate,  has  practically  nothing  to  do  wnth  his  man- 
agement of  it.  The  court  has  the  power,  however,  where  a  cred- 
itor's claim  has  not  been  paid  at  the  expiration  of  one  year,  to 
cause  the  sun'ivor  to  be  cited  to  render  a  report  of  the  condition 
of  his  estate,  to  the  end  that  the  court  may  determine  whether  or 


^Antc,  §  371 :  Rev.  Stat.  art.  2060. 

"Robertson  v.  Paul,  10  Tex.  472; 
Giddings  v.  Crosby,  24  Tex.  295; 
Blair  v.  Thorp,  33  Tex.  38;  McLane 
V.  Paschal,  47  Tex.  305;  Rhiok  v. 
Rockmore,  50  Tex.  88;  Abney  v. 
Pope,  52  Tex.  288;  Oriflie  v.  Maxey. 
68  Tex.  210;  McLane  v.  Paschal,  74 
Tex.  20,  11  S.  \V.  837. 

"Hensel  v.  International  Bldg.  & 


L.  Arso.  86  Tex.  215,  20  S.  W.  116. 

"TelRchow  V.  House,  10  Tex.  Civ. 
App.  671,  32  S.  W.  153. 

'♦Fossett  V.  MeMahan,  86  Tex.  652, 
.  26  S.  VV.  979.  998. 

"Krueger  v.  Wolf,  12  Tex.  Civ. 
App.  167,  33  S.  W.  663.  Compare 
ante,  §  373. 

"Osl)orn  V.  Robinson  (Tex.  Civ. 
App.)  35  S.  W.  327. 
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not  there  are  assets  of  the  estate  subject  to  the  payment  of  such 
claim.  If  it  appears  that  there  are  such  assets,  and  the  claim  is 
within  the  jurisdiction  of  the  county  court,  the  action  is  trans- 
ferred to  the  civil  docket  of  that  court,  and  the  suit  maintained 
as  other  civil  causes.  If  the  amount  exceeds  the  jurisdiction, 
then  the  creditor  is  relegated  to  his  action  in  the  district  court.^^ 
But  indeed  it  is  doubtful  if  even  this  application  to  the  court  to 
compel  an  account  is  necessary  to  authorize  a  suit  by  a  creditor. 
Lender  the  article  authorizing  it  the  probate  court  can  only  dis- 
cover the  wrong ;  it  cannot  give  redress.  If  it  direct  the  surviv- 
or to  pay,  that  person  may  force  a  suit  by  ignoring  the  order,  and 
in  such  suit  make  any  defense  that  his  report  to  the  probate  court 
might  have  embraced.  The  act  does  not  define  the  creditor  to 
this  remedy."^®  Xor  is  it  necessary  that  the  court  should  author- 
ize the  sur\'ivor  to  maintain  a  suit  for  the  recovery  of  the  prop- 
erty of  his  estate.  The  general  order  directing  him  to  control, 
manage,  and  dispose  is  sufficiently  comprehensive  to  embrace  the 
power.  He  may  do  this  without  administration,^®  and  certain^ 
ly  his  qualifying  under  the  statute  will  not  take  away  the  power. 
If  judgment  he  recovered  against  a  survivor  for  a  community 
debt,  execution  can  issue  to  be  levied  upon  the  community  prop^ 
ertv,  whether  the  execution  be  so  directed  or  not.**^ 

§  384.  Individual  Liability  of  Survivor  and  Suits  on  Bond. 

Independent  of  any  administration,  the  surviving  husband  is 
liable  for  the  community  debts.  Not  so  with  the  wife.®^  She 
may  be  sued  as  survivor,  not  because  they  are  her  debts,  but  be- 
cause she  has  undertaken  to  administer  the  estate  for  the  pur- 
pose of  paying  the  debts,  and  to  the  extent  that  she  has  in  her 
hands  assets  subject  thereto,  she  is  liable.  The  liability  not  be- 
ing a  personal  one,  the  judgment  should  not  be  against  her  in  her 
individual  capacity,  but  only  as  representative  of  the 
estate,     to    the    end    that    the    funds     of    the    estate    only 


'Nichols  V.  Oliver,  64  Tex.  647.  •"Hoi  lings  worth  v.  Davis,  62  Tex. 

■Iluppman    v.    Schmidt,    65    Tex.  438. 

.'iSS;  Frank  v.  Delx)i)ez,  2  Tex.  Civ.  "Leatherwood  v.  Arnold,  66  Tex. 

App.  245,  21  S.  W.  279.  414,  1  S.  VV.  173. 
^Po8t,  i  398. 
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may  be  taken.®^  While  the  pleadings  should  show 
an  excuse  for  suing  her,®^  that  is  a  liability,  yet  it  cannot  be  ma- 
terial in  such  a  suit  to  prove  that  there  are  assets  of  the  estate, 
since  if  there  are  none  she  is  unharmed.®*  But  the  husband 
may  be  sued  regardless  of  the  existence  of  community  assets,  for 
the  very  good  reason  that  the  debts  are  his  debts  individually, 
and  his  separate  estate,  as  well  as  the  assets  of  the  community 
estate,  is  liable.  Either  surviving  husband  or  wife  may  create 
a  personal  liability  to  either  creditors  or  heirs  by  a  conversion 
of  the  funds  of  the  estate,  and  if  a  devastavit  be  shown  both  sur- 
vivor and  bondsmen  are  liable  at  the  suit  of  any  person  in- 
jured.**^ Which  suit  may  be  brought  in  any  county  where  any* 
one  of  the  obligors  resides.®^  The  injured  person  may  be  a  cred- 
itor, distributee,  or  an  administrator  de  bonis  non.^''  And  the 
liability  of  the  survivor  and  his  bondsmen  applies  to  all  the  prop- 
erty of  the  estate  whether  the  same  has  been  inventoried  or  not** 
We  have  seen  that  the  surviving  husband  may  sell  the  com- 
munity homestead  for  the  purpose  of  discharging  community 
debts,  and  to  the  demands  of  others  interested  therein  the  dis- 
charged debt  is  a  complete  answer.  But  if  he  sells  it  and  con- 
verts the  proceeds  to  his  own  use,  he  is  certainly  liable  to  the 
other  owners,  if  any,  for  their  proportional  part  of  the  same; 
and  it  has  been  held  that  his  bondsmen  are  liable  as  well.®*  But 
if  we  were  correct  in  our  observations  with  reference  to  the 
widow's  lack  of  power  to  sell  the  homestead,^®  the  same  rule  would 
not  apply  to  her  bondsmen.  While,  of  course,  she  would  be  lia- 
ble personally  for  a  convei-sion  of  property  belonging  to  her  chil- 
dren, her  bondsmen  would  not  unless  the  property  belonged 
properly  to  the  estate.  The  distinction  between  the  devolution 
of  the  homestead  upon  the  death  of  the  wife  and  of  the  husband, 

•Tucker  v.  Bi  aokott.  28  Tex.  337 ;  Tex.  Civ.  App.  45,  54  S.  W.  40.j. 

Wheeler  v.  Selvidjro.  30  Tex.  407.  "Brown  v.  Seaman,  65  Tex.  628. 

"Frank  v.  DeLopez.    2    Tex.    Civ.  '^Biehardson  v.  Ch^erleese,  17  Tex. 

App.  245,  21  S.  \V.  271).  Civ.  App.  376,  44  S.  W.  308. 

**Bonnell  V.  Prince.    11    Tex,    Civ.  **Lin»kie  v.  Kerr  (Tex.  Civ.  App.) 

App.  390.  32  S.  W.  8.->5.  34  S.  W.  765;   Richardson  v.  Over- 

"Brackett  v.  Devine,  2:»  Tex.  Supp.  hn'se,  17  Tex.  Civ.  App.  376,  44  S.  W. 

IDo ;  Frank  v.  DeLopcz,  2   Tex.   Civ.  308. 

App,  24.3,  21  S.  \V.  270.  ''Ante,  §  381* 

•'Citizens'  Nat.  Bank  v.  Jones,  22 
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which  we  have  already  sufficiently  noticed,  is  probably  sufficient 
to  authorize  this  difference  between  the  liability  of  the  bondsmen 
of  the  husband  and  those  of  the  widow.  But  it  will  be  observed 
that  in  the  cases  cited  as  authority  for  holding  the  husband's 
bondsmen  liable  for  his  disposition  of  the  homestead  it  does  not 
appear  that  any  question  arose  concerning  the  power  of  the  hus- 
band to  sell  the  homestead  as  representative  of  the  estate,  and, 
for  reasons  already  stated,  the  homestead  may  be  assets  of  the 
estate  where  the  husband  survives,  whilst  it  may  not  if  the  wife 
survives.  In  an  action  on  the  bond,  to  entitle  one  to  recover,  a 
breach  of  its  conditions  to  "faithfully  administer  such  estate  and 
pay  over  one  half  of  the  surplus  thereof,  after  payment  of  all 
debts  with  which  the  whole  is  properly  chargeable,"  must  be  al- 
lied and  proved.  It  is  not  sufficient  to  show  merely  that  the 
principal  had  received  of  the  community  sufficient  property 
above  the  exemptions  to  pay  such  claim.®^ 

g  385.  Defective  and  Irregular  Proceedings. 

The  decisions  have  been  somewhat  liberal  in  supporting  the 
efforts  of  the  survivor  to  comply  with  the  law  regulating  commu- 
nity administrations  f^  a  substantial  compliance  with  the  terms 
of  the  statute  being  held  to  be  sufficient.  The  survivor  sold 
property  on  the  day  after  the  filing  of  the  inventory  and  appraise- 
ment and  before  the  court  had  "recorded"  such  inventory  and  ap- 
praisement; the  sale  was  valid.®^  Under  the  law  of  1856,  the 
failure  to  return  the  appraisement  was  not  material,®*  but  un- 
der a  subsequent  act  it  was  said  to  be  essential.*^^  Mere  irreg- 
ularities in  the  mode  and  manner  of  making  the  inventory  and 
appraisement  will  not  vitiate  a  sale.®®  That  the  bond  does  not 
equal  in  amount  the  value  of  the  community  estate  does  not  af- 
fect the  right  of  the  survivor  to  manage  and  dispose  f^  nor  will 
the  fact  that  the  wife  did  not  sign  and  swear  to  her  inventory  ren- 
der her  deed   executed  as   survivor  open  to  collateral  attack.®* 

"Bergstroem  v.  State,  58  Tex.   92.  •^Jordan  v.  Inithurn,  51  Tex.  270. 

•'Her.  Prob.  Guide,  450.  "Green  v.  Orissom,   53   Tex.   432: 

"Dawson  v.  Holt,  44  Tex,  174.  Long  v.  Walker,  47  Tex.  173;  With- 

•^Cordier  v.  Cage,  44  Tex.  532.  row  v.  Adams,  4  Tex.  Civ.  App.  438, 

«Kirkland  v.  Little,  41  Tex.  45G.  23  S.  W.  437. 
"Pratt  V.  Godwin,  01  Tex.  331. 
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But  a  bond  not  conditioned  to  faithfully  administer  the  estate 
and  pay  over  the  surplus,  as  provided  by  law,  is  insufficient  to 
authorize  a  sale.  A  bond  obligating  the  widow  to  faithfully  per- 
form her  duties  as  administratrix  of  her  husband's  estate  is  not 
such  a  bond/"*® 

Again,  an  entry  by  the  judge  upon  his  docket  of  the  approval 
of  the  inventory,  appraisement,  and  bond  of  the  survivor  au- 
thorizes such  survivor  to  act,  notwithstanding  the  law  requires 
the  order  approving  such  inventory,  appraisement,  and  bond  to 
be  entered  upon  the  minutes  of  the  court,  as  well  as  those  instru- 
ments themselves  when  approved ;  and  further,  that  the  order 
should  authorize  such  surA'^ivor  to  manage,  control,  and  dispose 
of  the  commimity  property  in  accordance  with  the  provisions  of 
law;  such  approval  by  the  judge  being  considered  the  authority 
for  the  survivor  to  act,  and  sufficient  authoritv  as  well  for  the 
entry  in  the  minutes  of  the  legal  effect  of  such  order.^^®  And 
an  order  made  in  vacation  recjuiring  additional  security,  but 
which  is  never  entered  in  the  minutes,  will  not  be  admissible  for 
the  purpose  of  showing  that  the  survivor  had  no  authority,  after 
such  entry,  to  act.^  But  where  the  only  authority  for  the  sur- 
viving wife's  acts  was  her  application  under  the  statute  for  the 
appointment  of  appraisers,  and  an  instrument  sworn  to  by  two 
of  the  three  appraisers,  purporting  to  be  an  appraisement  of 
all  the  proix3rty  OAvned  by  the  deceased,  and  there  were  no  orders 
in  any  manner  authorizing  her  to  act,  she  was  not  lawfully  au- 
thorized to  represent  the  community  of  herself  and  deceased  hus- 
band as  survivor  under  the  statute.^ 

Where  a  widow  api>eared  in  court  in  a  pending  cause  and  con- 
sented that  judgment  should  be  rendered  against  her  in  such 
manner  as  amounted  to  an  admission'of  her  liability  as  survivor, 
the  court  presumed  tliat  she  had  been  regularly  appointed  and 
qualified,  nothing  to  the  contrary  appearing.^ 

Proceedings  regular  within  tliemselves  do  not  constitute  evi- 
dence that  the  person  making  the  application  and  receiving  the 

''Wilson  V.  Fields  (Tex.  Civ.  App.)  ^'Busby  v.  Davis,  57  Tex.  323. 

50  S.  \V.  1024.  nVomack  v.  Shelton,  31  Tex.  592. 

^^'Green  v.    White,    18    Tex.    Civ. 
App.  509,  45  S.  W.  389. 

>Ibid. 
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appointment  as  community  survivor  is  really  the  wife  of  the  per- 
son named  in  the  application  as  the  deceased.* 

§  386.  Joint  Administrations. 

While  it  is  out  of  the  ordinary  for  a  court  to  grant  administra- 
tion upon  two  estates,  or  upon  the  estates  of  two  deceased,  per- 
sons, nevertheless,  there  is  nothing  in  the  law  forbidding  it,  and 
where  it  can  be  done,  no  valid  objection  can  be  urged  against  it. 
Especially  in  the  case  of  husband  and  wife  where  the  estate  is 
often  largely  community,  little  difficulty  can  be  experienced  in 
its  administration  in  such  manner,  A  proper  observance  of  the 
liability  of  each  estate  for  its  own  debts  is  the  principal  thing  to 
be  noticed.*^ 

§  387.  Closing  up  of  Community  Administration;  Distribution. 

After  the  lapse  of  twelve  months  any  person  entitled  to  the 
deceased's  share  of  such  estate,  or  any  part  thereof,  may  compel 
a  distribution,  as  in  other  administrations,®  and  the  district 
court  has  power  to  compel  such  survivor  to  make  the  distribu- 
tion,^ or  it  may  be  done  in  the  county  court  as  in  other  adminis- 
trations.® So,  too,  there  may  be  a  closing  up  of  the  adminis- 
tration, when  in  response  to  a  citation  issued  at  the  instance  of 
a  creditor  the  survivor's  report  shows  that  there  remain  no  as- 
sets subject  to  the  payment  of  debts,  and  the  court  is  satisfied 
that  the  estate  has  been  fairly  administered  in  accordance  with 
law ;  an  order  may  then  be  entered  declaring  such  administra- 
tion closed.®  But  it  is  held  that  there  exists  no  authoritv  for 
the  survivor  to  seek  a  discharge  at  his  own 'instance ;  that  the 
power  to  compel  a  distribution  by  one  interested  does  not  at  all 
imply  the  power   of  the  survivor   to  seek  his   own  discharge.^^ 

• 

*Roche  V.  Lovell,  74  Tex.  191,  11  'Huppman    v.    Schmidt,    65    Tex. 

S.  W.  1079.  583;  Guy  v.  Metcalf,  83  Tex.  37,  18 

•Grande  v.  Herrera,   15  Tex.  533;  S.  W.  419. 

Stephenson    v.    Marsalis,     11    Tex.  "McGillivray  v.  Eggloston,  11  Tex. 

Civ.  App.  162,  33  S.  \V.  383;  llalbert  Civ.  App.  35,  31  S.  W.  539. 

V.   Carroll    (Tex.  Civ.  App.)    25  S.  "Rev.  Stat.  art.  2232. 

W.   1102;   Williams  v.  Howard,   10  "Pressler  v.  Wilke,  84  Tex.  344, 19 

Tex.  Civ.  App.  527,  31  S.  W.  835.  S.  W.  436. 

•Rev.  Stat.  art.  2238;  Her.  Prob. 
Guide,  467. 
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And  it  would  seem  that,  considering  the  very  great  latitude  al- 
lowed a  community  survivor  in  the  matter  of  unrestricted  con- 
veyance of  the  community  estate,  and  the  complete  release  there- 
of to  him  upon  the  sole  security  of  the  bond,  that  his  liability 
should  not  be  determined  except  upon  a  full  hearing  by  some  tri- 
bunal having  jurisdiction,  where  all  the  parties  interested  may 
be  heard.  The  county  court  not  having  authority  to  hear  such 
application,  it  should  not  grant  such  discharge.^^ 

Where  the  wife  administers,  her  authority  ceases  upon  her 
marrying  again,  and  the  estate  becomes  subject  to  administra- 
tion as  in  other  cases,^^  and  a  judgment  obtained  against  her 
after  such  marriage  is  no  authority  for  an  execution  against  the 
community  property.^^  After  such  marriage  her  right  to  make 
oonvevances  of  the  estate  ceases,  and  she  becomes  a  trustee  with 
respect  to  the  estate,  for  the  benefit  of  its  owners.^* 

It  is  the  surplus  remaining  after  payment  of  just  debts  with 
which  the  property  is  chargeable,  that  the  distributees  are  enti- 
tled to  receive.  They  cannot  demand  this  in  kind,  for  we  have 
seen  that  the  survivor  may  sell  freely,  being  responsible  upon  his 
bond  for  the  value  of  the  estate.  And  it  has  been  held  that  the 
distributees  were  not  restricted  in  their  rights  to  an  action  on 
the  bond  for  a  conversion  of  the  property  of  the  estate,  but  might, 
if  they  desired,  maintain  an  action  to  recover  the  profits  and 
gains  arising  from  an  employment  by  the  survivor  of  the  com- 
mimity  funds.^^ 

Upon  the  recovery  of  sanity  of  the  insane  husband  or  wife,  an 
account  must  be  rendered  and  all  proceedings  in  lAie  probate 
court  cease.  This  implies  a  restoration  of  the  ward  to  his  com- 
mimity  rights. 

Where  the  community  estate  of  the  deceased  husband  and  sur- 
viving wife  is  in  process  of  administration  under  the  general  ad- 
ministration laws,  and  the  wife  dies,  such  death  does  not  with- 
draw the  community  estate  from  administration,  but  the  acts  of 
the  administrator  had  thereafter  are  valid.^* 

"Her.  Prob.  Guide,  §  000,  p.  484.  "Worst  v.   Sgitcovich    (Tex.  Civ. 

'=Rev.  Stat.  art.  2237.  App.)    46  S.  W.  72.     See  also  Rev. 

^'Puckct  V.  Johnson,  45  Tex.  550.  Stat.  art.  2228;  ante,  \  376. 
'nVorHt  V.  Sgitcovich    (Tex.    Civ.  "Lawson  v.  Kelley,  82  Tex.  457,17 

App.)  40  S.  W.  72.  S.  VV.  717. 
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§  388.  When  a  Community  Administration  is  TTnnecessary. 

"Where  the  husband  or  wife  dies  intestate,  or  becomes  insane 
having  no  child  or  children,  and  no  separate  property,  the  com- 
mon property  passes  to  the  survivor,  charged  with  the  debts  of 
the  community,  and  no  administration  therein  or  guardianship 
of  the  estate  of  the  insane  wife  or  husband  shall  be  necessary."^ 
The  survivor  in  such  case  need  not  take  any  steps  whatever  in 
the  probate  court  for  there  are  no  reasons  requiring  the  appraise- 
ment, inventory,  and  bond.  The  bond  is  for  the  protection  of 
distributees  after  debts  paid.  Where  there  are  no  other  heirs 
or  distributees,  and  the  property  can  go  to  no  other  person,  there 
is  no  need  of  his  obligation  to  deliver  the  residue  of  the  property 
to  the  persons  entitled  to  receive  it.     Creditors  have  the  prop- 


'Kev.  SUt  art.  2220;  ante,  8  375. 
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erty  itself  for  their  protection.     Nor  need  the  sane  spouse  take 
any  action  in  the  probate  court  if  there  be  no  children  and  no 
separate  estate  of  the  insane  consort.     The  community  passes 
to  the  sane  spouse  subject  only  to  the  debts  of  the  commimity.^ 
While  the  passing  of  the  community  property  in  the  event  of  the 
insanity  of  one  of  the  spouses  is  declared  in  precisely  the  same 
words  as  in  the  case  of  death,  yet,  considering  other  portions  of 
the  act,  it  would  indicate  that  the  holding  of  the  sane  spouse  was 
absolute  if  the  affliction  continued,  but  otherwise  in  the  event 
sanity  was  restored.     Witness    the  provision  that  all  action  in 
the  probate  court  shall  cease  upon  the  recovery  of  sanity,  in  those 
cases  where  guardianship  proceedings  are  necessary  f    and  the 
sections  being  pari  materia  should  be  so  construed. 

Nor  is  a  community  administration  essential  at  all  where  the 
deceased  spouse  leaves  a  separate  estate.  In  another  section  we 
shall  see  that  provision  is  made  for  a  partition  of  the  community 
estate  from  the  estate  of  the  deceased  being  administered  by  an 
executor  or  administrator.* 


§  389.  The  Relation  of  the  Survivor  to  the  Estate;  Nature  of  His 
Holding^. 

Where  there  are  no  children,  of  course,  the  survivor  becomes 
absolute  owner  of  the  community  estate  charged  only  wnth  the 
debts  of  the  community.  Where  there  are  surviving  children, 
he  is  owner  in  his  own  right  of  the  half,  and,  for  the  purpose  of 
adjusting  debts  and  encumbrances,  entitled  to  the  possession  of 
the  whole  for  a  reasonable  time.  The  holding  during  this  time 
is  in  trust  for  those  jointly  interested  with  himself  in  the  ulti- 
mate distribution  of  the  residue,  after  debts  paid.  He  is 
entitled  also  to  retain  the  proper  and  reasonable  expenses  of  thus 
administering  the  property.**  But  he  has  no  authority  to  use 
the  estate  for  his  own  private  gain,  nor  even  to  speculate  upon  it 
at  all.  His  holding  is  similar  to  that  of  any  other  trustee,*  and 
persons  dealing  with  him,  having  notice  or  being  chargeable 
with  notice,  can  acquire  no  title  to  the  interest  owned  by  chil- 


-Conipare  ante,  §§31,  375. 
'Rev.   Stat.   art.   2238a. 
*J*ost,  §  391. 


*Cochran   v.    Sonnen    (Tex.     Civ. 
App.)  26  S.  W.  521. 

"Lumpkin  v.  Murrell,  46  Tex.  51. 
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•en.^  Being  a  cotenant  with  the  children,  he  is  not  liable  to 
em  for  the  reasonable  use  of  the  projperty.® 

i90.  Comparative  Eights  of  Beceased's  Administrator  and  Sur- 
vivor. 

Where  there  are  no  children  but  a  separate  estate  of  the  de- 
ased,  the  husband  surviving,  he  is  entitled  to  the  absolute  cus- 
iy  of  the  community,  and  the  deceased  wife's  administrator 
s  no  authority  whatever  over  it;®  this  for  the  reason  primarily 
at  he  is  the  owner  outright  of  such  estate,  charged,  of  course, 
th  the  community  debts,  if  any.  But  his  right  to  the  custody 
A  control  of  the  community  of  himself  and  deceased  wife  does 
►t  seem  to  be  limited  to  those  cases  where  there  are  no  surviv- 
g  children.  During  the  marriage  the  husband  contracts  the 
bts  for  the  community,  and  they  are  in  consequence  his  debts ; 
ter  the  death  of  the  wife  he  is  still  liable  for  them  as  before, 
ot  only  is  the  community  property  liable,  but  his  separate  es- 
te  as  well  may  be  taken  for  their  payment.^®  But  the  case  is 
fferent  with  the  wife  should  she  survive.  She  is  not  liable  in- 
vidually  during  the  husband's  lifetime,  nor  is  she  liable  after 
3  death.  It  is  but  proper  and  reasonable,  then,  that  the  sur- 
ving  husband  should  be  free  to  continue  the  control  and  man- 
:ement  of  the  community  property,  rather  than  the  adminis- 
ator  or  other  representatives  of  the  deceased  wife's  estate.^^ 
or  will  the  fact  that  the  husband  has  abandoned  the  wife  in 
ch  manner  as  to  authorize  her  to  act  as  a  feme  sole  during  her 
:e  necessarily  authorize  her  administrator  to  control  the  com- 
unity  rather  than  the  surviving  husband.  His  rights  are  yet 
perior  for  the  reasons  given  above.^^  This  same  reasoning 
ill  require  a  recognition  of  the  superior  rights  of  the  admin- 
:rator  of  the  deceased  husband  over  the  surviving  wife,  to  the 
stody  and  management  of  the  community  property.^^     She 

^See  post,  §  395.  S.    W.    285;     Carleton    v.    Goebler 

'Akin  V.  Jefferaon,  05    Tex.    137;  (Tex.)  58  S.  W.  829. 

irns  V.  Falls  (Tex.  Civ.  App.)   56  "Cullers  v.  May,  81  Tex.  110,  16 

W.  576.  S.  W.  813. 

»\Vall  V.  Clark,  19  Tex.  321.  "See  Tucker  v.  Brackett,  28  Tex. 

*Carier   v.    Conner,  60    Tex.    52;  .337;  Moke  v.  Brackett,  28  Tex.  443; 

tc,  §  384.  Ilollingsworth  v.  Davis,  62  Tex.  438. 

^Moody  V.  Smoot,  78  Tex.  119,  14 
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cannot  even  sell  for  the  payment  of  debts  during  an  administra- 
tion upon  her  deceased  husband's  estate;^*  the  power  is  with  the 
administrator^**  or  executor.^®  Not  being  authorized  to  sell  for 
payment  of  debts,  she  could  not,  of  course,  make  a  gratuitous  dis- 
position where  there  were  such  debts,  and  the  administrator  3 
subsequent  sale  for  the  payment  of  such  debts  would  pass  a  supe- 
rior title.^^  For  if  there  were  no  surviving  children,  but  debts, 
she  could  not  take  the  property  as  owner  to  the  prejudice  of  such 
creditors.  The  superior  rights  of  the  husband's  administrator 
are  analogous  to  the  deceased's  superior  rights  during  life.  But 
see  next  section. 

§  391.  Partition  of  Community  Proper!;;  from  Estate  of  Deceased; 
Statute. 

*^Vhen  any  husband  or  wife  shall  die  leaving  any  common 
property,  the  survivor  may,  at  any  time  after  letters  testamen- 
tary or  of  administration  have  been  granted,  and  an  inventory, 
appraisement,  and  list  of  the  claims  of  the  estate  have  been  re- 
turned, make  application  in  writing  to  the  court  which  granted 
such  letters  for  a  partition  of  such  common  property,  which  ap- 
plication shall  be  acted  upon  at  some  regular  term  of  the  court.^* 
If  upon  the  hearing  of  such  application  there  appear  to  be  any 
such  common  property,  and  such  surviving  husband  or  wife  shall 
execute  and  deliver  to  the  county  judge  an  obligation  with  two 
or  more  good  and  sufficient  sureties,  payable  to  and  approved  by 
said  county  judge,  for  an  amount  equal  to  the  value  of  his  or  her 
interest  in  such  common  property,  conditioned  for  the  payment 
of  one  half  of  all  debts  existing  against  such  common  property, 
then  the  county  judge  shall  proceed  to  make  a  partition  of  said 
common  property  into  two  equal  moieties,  one  to  be  delivered  to 
the  survivor  and  the  other  to  the  executor  or  administrator  of 
the  deceased;  and  all  the  provisions  of  this  chapter  respecting 
the  partition  and  distribution  of  estates  shall  apply  to  any  par- 
tition made  under  the  provisions  of  this  article,  so  far  as  the  same 

"Corzine  v.  Williams,  85  Tex.  499,  "Carloton  v.  Goebler  (Tex.)   58  S. 

22  S.  W.  399.  W.  829. 

"Soye  V.  McCallister,  18  Tex.  80;  "Nix  v.  Mayer  (Tex.)  2  S.  W.  819. 

Simmons  v,  Blanchard,  46  Tex.  200;  "Rev.  Stat.  art.  2183. 
Murehison  v.  White,  54  Tex.  78. 
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may  be  applicable.^*  Whenever  any  such  partition  shall  be 
made  a  lien  shall  exist  upon  the  property  delivered  to  such  sur- 
vivor to  secure  the  payment  of  the  aforesaid  obligation,  and  such 
obligation  shall  be  filed  with  the  clerk  and  recorded  in  the  min- 
utes of  the  court,  and  any  creditor  of  said  common  property  may 
sue  in  his  own  name  on  such  obligation,  and  shall  have  judgment 
thereon  for  one  half  of  such  debt  as  he  may  establish,  and  for  the* 
other  half  he  shall  be  entitled  to  be  paid  by  the  executor  or  ad- 
ministrator of  the  deceased.^^  Until  any  such  partition  of  com- 
mon property  is  applied  for  and  made  as  herein  provided,  the  ex- 
ecutor or  administrator  of  the  deceased  shall  have  the  right,  and 
it  shall  be  his  duty,  to  recover  possession  of  all  such  conmion 
property,  and  hold  the  same  in  trust  for  the  benefit  of  the  credi- 
tors and  others  entitled  thereto  imder  the  provisions  of  this 
title.  "21 

How  far  this  statute,  which  is  a  recent  one  (1895),  modifies 
the  rule  as  above  announced  remains  to  be  seen.  It  is  very  plain 
that  in  some  respects  it  supersedes  it,  and  gives  in  all  cases  the 
power  to  the  executor  or  administrator  to  reduce  the  common 
property  to  possession  and  hold  the  same  in  trust  for  those  en- 
titled to  receive  the  same  whether  as  creditors  or  heirs.  And  the 
legislature  doubtless  had  in  mind  the  adoption  of  a  rule  applica- 
ble alike  to  the  administration  of  such  property  whether  the 
same  be  occasioned  by  the  death  of  the  husband  or  by  the  death 
of  the  wife,  rather  than  the  different  rules  applicable  as  noticed 
in  the  foregoing  section. 

* 

§  392.  Sales,  Conveyances,  and  Encumbrances  by  Snrvivor. 

All  the  acts  permitting  a  community  administration  have  had 
for  their  object  the  enlargement  of  the  powers  of  the  survivor 
over  those  of  ordinary  administrators,  as  well  as  the  protec- 
tion of  creditors  and  distributees,  and  were  not  intended  to  lessen 
the  rights  and  powers  which  a  survivor  without  administration 
might  exercise.  It  is  plain  from  what  has  already  been  said 
that  a  survivor  without  any  character  of  administration  what- 
ever may,  in  a  measure,  control  and  dispose  of  the  community 

"Ibid.  art.  2184.  "Ibid.  art.  2180. 

"Ibid.  art.  2185. 
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property.  Since  the  property  descends  subject  to  the  debts  of 
the  community,  and  an  administration  is  only  designed  to  facili- 
tate the  payment  of  such  debts,  the  survivor,  whether  husband  ot 
wife,  may  freely  sell  and  convey  for  the  payment  of  those  debts 
which,  were  there  an  administration,  the  court  might  properly 
direct  to  be  paid.  In  such  case  there  is  no  need  of  the  appraise- 
ment, inventory,  and  bond ;  for  distributees  who  are  designed  to 
be  protected  by  these  measures  have  rights  only  in  the  residue 
after  such  debt^  are  paid.'^  Subject  to  the  statutory  charge  for 
community  debts,  the  community  proi>erty,  in  the  absence  of  ad- 
ministration, descends  and  vests  in  the  heirs  of  the  deceased  in 
the  manner  already  pointed  out,  and  they  may  bring  suit  for 
partition.-^  The  surviving  husband  or  wife  may  do  with  his 
own  share  of  the  community  as  he  pleases, — that  is,  he  may  sell, 
donate,  or  mortgage  it;^"*  for  it  is  his  o^^^l  and  other  heirs  can 
have  no  interest  in  it,  save  in  those  cases  which  will  be  readily 
called  to  mind  in  which  children  may  have  a  possible  interest  in 
property  as  being  exempt.  But  such  survivor  cannot  so  deal 
with  the  porti(m  belonging  to  the  children ;  he  has  no  authority 
to  sell,^^  donate,^^  mortgage,  or  otherwise  bind  it.^^  But  the 
authority  for  disposing  of  the  entire  estate  is  only  acquired  by 
qualifying  as  survivor,  or  the  existence  of  facts  equitably  re- 
quiring such  action.  It  will  not  do  to  say  the  survivor  is  author- 
ized to  dispose  of  the  property  belonging  to  the  children  accord- 
ing to  their  necessity,  for  this  would  in  effect  make  such  sur\'ivor 
guardian  of  their  estate  without  placing  the  same  under  the  con- 


^Joncs  V.  Jones.  1.")  Tex.  143;  Good 
V.  Cooinbs,  28  Tex.  35;  Walker  v. 
Howard,  34  Tex.  478 ;  Cooper  v. 
Sin<?leton,  10  Tex.  200;  Dawson  v. 
Holt,  44  Tex.  174;  Jolinson  v.  Harri- 
son. 48  Tex.  2;j7  :  Wenar  v.  Slenzel, 
48  Tex.  484;  San<rer  v.  Moody,  GO 
Tex.  00:  Veraniendi  v.  Hutchins,  48 
Tex.  531:  Wilson  v.  Helms,  59  Tex. 
680:  Watkins  V.  Hall.  57  Tex.  1; 
Ashe  V.  Yunjjst,  05  Tex.  031  ;  Davis 
V.  MeCartney,  04  Tex.  584;  Fagan  v. 
McWhirter,  71  1  ex.  507,  0  S.  W.  077  : 
Willi  row  V.  Adams,  4  Tex.  Civ.  App. 
438,  23  S.  W.  437;  McDaniel  v.  liar- 


ley  (Tex.  Civ.  App.)  42  S.  W.  323; 
Allen  V.  Bright  (Tex.  Civ.  App.)  23 
S.  W.  712. 

"'Akin  V.  Jefferson.  65  Tex.  137. 

=*Orothaus  v.  De  Ix)pez,  57  Tex. 
670. 

"Hair  v.  Wood,  58  Tex.  77 ;  Dun- 
can v.  Rawls,  16  Tex.  478. 

=°McClure  v.  Bryant,  18  Tex.  Civ. 
App.  141,  44  S.  W.  3;  Parker  v. 
Stephens  (Tex.  Civ.  App.)  39  S.  W. 
164. 

"^Stone  V.  Ellis,  69  Tex.  325,  7  S. 
W.  349 :  Meyer  v.  Opperman,  76  Tex. 
105,  13  S.  W.  174. 
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trol  of  the  court.*®  Wliile  the  conveyance  must  be  for  the  bona 
fide  purpose  of  paying  a  community  debt,  and  not  for  the  pur- 
pose of  defrauding  anyone  out  of  his  just  rights,  it  is  not  re- 
-quired  that  the  property  conveyed  be  not  greater  in  value  than 
the  debt  settled.  For  circumstances  may  be  such  as  that  a  debt 
may  be  paid  only  by  making  sale  of  property  of  greater  value. 
If  the  sale  be  in  good  faith  .for  the  purpose  of  discharging  the 
Hlebt,  it  is  valid.**  Exempt  property ,^^  and  even  the  homestead, 
where  the  husband  survives,*^  may  be  thus  disposed  of.^* 

A  deed  executed  by  a  widow  as  administratrix  of  her  husband, 
in  pursuance  of  a  void  order  of  the  court,  cannot  be  given  the 
force  of  a  deed  executed  by  her  as  survivor.^* 

Again,  a  deed  by  the  widow  and  child,  reciting  that  they  were 
the  sole  heirs  of  deceased,  excludes  the  idea  that  the  sale  was  by 
the  widow  as  survivor,  and  no  presumption  arises,  forty  years 
thereafter,  that  the  sale  was  for  the  payment  of  community 
debts.'* 

§393.  —  Burden  of  Proof  to  Show  Authority;  Presumptions. 

Not  only  is  it  true  that  the  survivor  cannot  dispose  of  the 
<»mmunity  for  his  personal  or  individual  interests,  but  it  is  fur- 
ther true  that  the  purchaser  from  him  must  at  all  times  be  pre- 
pared to  show  that  he  has  not  done  so.  In  other  words,  the  bur- 
den is  upon  such  purchaser  to  show  that  the  circumstances  were 
such  as  to  authorize  the  sale.'*^  But  the  purchaser  may  be  re- 
lieved of  this  burden  if  so  great  a  length  of  time  has  elapsed  as 
to  render  it  improbable  that  direct  proof  of  the  power  can  be 
offered.  Upon  this  question  it  is  said  in  Hensel  v.  Kegan,  79 
Tex.  347,  16  S.  W.  275 :  "The  rule  is  familiar  and  has  been 
repeatedly  recognized  in  our  state,  that  the  power  to  execute  a 


•Littleton   v.   Giddings,   47    Tex. 
109. 

•Wenar  v.  Stenzel,  48  Tex.  484. 

■•Nclma  V.  Nagle  (Tex.  Civ.  App.) 
35  S.  W.  CO. 

»WatU  V.  Miller,  76  Tex.  13,  13  S. 
W.  10;  Hensel  v.  International  Bldg. 
A  L.  Amo.  85  Tex.  215,  20  S.  W.  116; 
Burkitt  V.  Key  (Tex.  Civ.  App.)  42 
5.  W.  231. 

M.  W.— 31. 


■^Shannon  V.  Gray,  59  Tex.  252; 
Watkins  v.  Hall,  67  Tex.  1.  Sec 
ante,  §  381. 

"Houston  V.  Killough,  80  Tex. 
290,  16  S.  W.  50. 

"Mariposa  Land  &  Cattle  Co.  v. 
Silliman,  87  Tex.  142,  26  S.  W.  978. 

••Eastham  v.  Sims,  11  Tex.  Civ. 
App.  133,  32  S.  W.  359;  Moody  v. 
Butler,  63  Tex.  210. 
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deed  will  be  presumed  generally  in  those  cases  where  the  con- 
veyance would  l)e  evidence  as  an  ancient  instrument  without 
proof  of  its  execution,  and  puri)orts  to  have  been  executed  under 
a  power.    ...    In  Vcranieiidi  v.  Ilufchins,  48  Tex.  532,  it  was 
said  in  effect  that  the  presumption  might  obtain,  in  the  absence 
of  proof  to  the  contrary,  after  a  sufficient  lapse  of  time,  that  the 
facts  existed  in  that  case  which  authorized  the  sale  of  the  com- 
munity property  by  the  survivor  of  the  community, — in  that  case 
tlio  husband.     The  reason  upon  which  the  rule  is  founded,  that 
the  power  will  in  such  cases  be  presumed,  is  the  difficulty  of  pro- 
<lucing  direct  proof  of  such  power.     This  reason,  we  think,  ap- 
plies with  greater  force  in  a  case  like  the  present  [a  sale  by  sur- 
vivor after  nearly  fortv  vearsl  than  in  those  cases  where  the 
power  is  presumed  in  support  of  a  deed  purporting  to  be  execut- 
ed   by  a  power,  because  in  the  cases  last  mentioned  the  power 
may  itself  l)e  a  matter  of  record.     In  the  former  the  facts  pre- 
sumed to  exist,  authorizing  the  sale,  and  which  are  analogous 
to  the  power  presumed,  exist  in  parol."^^  But  this  has  reference 
to  the  time  intervening  between  the  transaction  of  conveyance 
aiul  suit,  and  not  to  that  intervening  between  the  death  of  the 
dec(»as(Ml  spouse  and  the  conveyance.     For  very  naturally  the 
greater  the  lapse  of  time  between  the  death  and  the  conveyance, 
the  gn^ater  the  improbability  of  the  existence  of  debts.     Not 
that  there  is  a  presumption  of  debts  immediately  upon  the  death 
of  the  deceased  member  of  the  partnership  which  decreases  as 
time  advances,  for  this  we  have  seen  is  not  the  case,  but  that  if 
any  presumption  whatever  is  indulged  it  will  be  that  after  a  rea- 
sonablo  time  the  debts  have  been  paid,  and  against  the  power. 
Especially  is  this  the  case  where  there  has  been  an  administra- 
tion which  j)urports  to  have  closed  up  the  affairs  of  the  estate.*' 
rime  before  conveyance  will  never  raise  a  presumption  of  debts; 
it  will  have  a  contrary  effect.     This  presumption  against  debts 
is  aided  by  proof  that  the  parties  against  whom  they  are  alleged 

■-Seo  also  IJox    v.  Word,    05    Tex.  v.  Dofflemyre  (Tex.  Civ.  App.)  45  S. 

100;  DiiiKaii  V.  Uawls,  16  Tex.  478;  W.  830. 

Auerbuch  v.  Wylie,  84  Tex.  CIO,  19  ^Torzine  v.  Williams,  85  Tex.  49!), 

S.  W.  850,  20  S.  W.  770;  llasseldeuz  22  S.  W.  399. 
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to  have  existed  so  long  were  economical  and  prompt  in  the  pay- 
ment of  dehts.^® 

§  394.  Carrying  out  Contracts  Entered  into  during  Marriage. 

Akin  to  the  right  to  sell  for  the  payment  of  debts  is  the  right 
of  a  survivor  to  make  conveyances  in  pursuance  of  a  bond  or 
other  obligation  entered  into  during  the  marriage.  Indeed,  it 
partakes,  not  only  of  the  nature  of  a  debt,  but  there  is  a  specific* 
agrcK'nient  to  satisfy  it  with  certain  property.  The  right  of  the 
surviving  husband  to  fulfil  such  contracts  has  always  been  recog- 
nized.^^ Nor  will  the  fact  that  the  property  is  the  homestead  of 
the  family  defeat  the  power  of  the  surviving  husband  to  convey 
in  satisfaction  of  the  bond.  It  is  not  only  the  right  of  the  sur- 
vivor, but  the  obligation  is  enforceable  against  him;  for  upon 
the  wife's  death  the  inhibition  against  the  husband's  disposing 
of  the  homestead  is  removed. ^^  True,  the  obligation  cannot  be 
enforced  during  the  lifetime  of  the  wife, — neither  against  the 
husband  nor  the  wife, — for  she  cannot  be  compelled  to  join  in 
the  conveyance  against  her  wishes  ;^^  yet  the  husband  may  law- 
fully make  such  agreement  and  be  sued  for  damages  for  its 
breach,  or  upcm  his  wife's  death  be  held  to  a  specific  perform- 
ance.'** Xor  is  there  iinything  ixx  the  probate  law  which  in  any 
way  prevents  such  disposition  of  the  homestead ;  the  probate 
homestead  is  set  apart,  not  to  the  survivor  and  minor  children, 
but  to  the  widow  and  minor  children,  unmarried  daughters  re- 
maining with  the  family,  et  cetera.  The  laws  of  descent  cannot 
affe<;t  the  question,  iiut  the  right  of  the  widow  to  so  convey  the 
community,  and  especially  the  homestead,  is  not  so  clear. 
Much  of  the  argument  in  favor  of  the  husband's  power  does  not 
apply  to  her  at  all.  Upon  the  husband's  death  the  homestead 
and  other  exempt  property  or  allowances  in  lieu  thereof  are  set 
apart  to  the  widow  and  children,  and  may  not  be  sold  except 
for  certain  enumerated  purposes,  and  a  bond  for  a  conveyance 
is  not  one  of  ihem.     If  the  contract  to  convey  has  been  properly 

•^f(X>dy  V.  Butler,  63  Tex.  210.  ^'Brewer  v.  Wiill.  2.3  Tex.  oS.!. 

=»Stramler  v.  Coe,    15    Tex.    211;  *^An1e,  §§  122,  201. 

Prinini  v.  Barton,  18  Tex.  20(>:  Long  *-Brewer  v.  Wall,  23  Tex.  58') :  Al- 

V.  Walker,  47  Tex.  173:  Oarnett  v.  lison    v.    Sliillinf^,    27     Tex.     450; 

Jobe,  70  Tex.  690,  8  S.  W.  505.  Wright  v.  Hays,  34  Tex.  253. 
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acknowledged  by  the  wife,  and  the  property  be  such  as  that  the 
children  of  the  marriage  have  no  interest  therein  under  the  pro- 
bate statutes,  as  where  it  is  neither  exempt  nor  needed  to  make 
up  the  allowances  in  lieu,  or  where  it  is  her  separate  estate,  then 
no  reason  is  apparent  why  the  same  may  not  be  enforced. 

§  395.  Purchasers  from  Survivor;  Equities. 

The  law  will  not  enjoin  upon  a  pilrchaser  from  the  survivor 
the  duty  of  seeing  that  the  purchase  money  is  applied  to  the  pay- 
ment of  the  commimity  debts.  It  is  only  required  that  he  have 
no  notice,  actual  or  constructive,  of  an  intention  to  misapply  the 
proceeds,  and  that  there  be  no  collusion  or  fraud  to  which  he  is 
a  party.*^  The  power  of  the  survivor  is  a  general  power  to  sell 
for  the  pa;y'ment  of  any  debt  which  the  estate  may  owe.  It  is 
not  a  special  and  limited  power ;  hence  the  purchaser,  if  he  buys 
in  good  faith,  may  rely  upon  his  title  thus  acquired  whether  the 
proceeds  be  actually  applied  to  such  debts  or  not.  But  if  he  has 
actual  notice  of  the  intention  to  sell  for  a  purpose  other  than  that 
of  the  payment  of  debts,  or  of  facts  which  in  law  would  amount 
to  such  notice,  then  he  cannot  expect  to  take  a  good  title,**  for 
everyone  is  held  to  a  knowledge  of  the  laws  of  descent  and  distri- 
bution, and  therefore  to  know-  that  a  survivor  can  sell  only  his 
portion  of  the  estate  for  a  purpose  other  than  the  payment  of  a 
community  debt.*^  Back  of  this,  however,  it  must  be  observed, 
there  must  be  notice,  actual  or  constructive,  of  the  existence  of 
the  equities  of  children  whose  rights  are  thus  to  be  affected. 
It  is  the  familiar  rule  that  one  who  in  good  faith  and  for  valu- 
able consideration  acquires  the  legal  title  will  prevail  over  one 
asserting  an  equitable  title,  in  the  absence  of  proof  of  notice  of 
such  equities.  So,  if  one  purchases  from  a  survivor  without 
notice  of  the  equities  of  children,  and  without  notice  of  any  facts 
which  would  in  law  charge  him  with  such  notice,  he  will  be  pro- 
tected.*®    And  the  protection  vrill  be  given  to  one  who  in  ignor- 

•Sanger  V.   Moody,   60   Tex.   96;  «Gurley  v.  Dickason,  19  Tex.  Ci?. 

Cage  V.  Tucker,  14   Tex.    Civ.    App.  App.  203,  46  8.  W.  63. 

316,  37  S.W.  180  j  Her.  Prob.  Guide,  ^•McBride   v.    Moore     (Tex.    Civ. 

439.  App.)  37  S.  W.  450;  Allen  v.  Bright 

**Ea8tham  v.  Sims,    11    Tex.    Civ.  (Tex.    Civ.   App.)    23    8.   W^    712; 

App.  133,  32  S.  VV.  359.  Brackenridge  v.    Rice     (Tex.    Civ. 
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ance  of  such  equities  purchases  from  one  having  notice  of  them.*^ 
And  a  purchaser  from  the  administrator  of  the  husldand^  having 
no  notice  of  the  equities  of  the  deceased  wife's  children,  will  also 
be  protected ;  and  the  burden  is  not  upon  him  to  show  that  he 
did  not  have  such  notice.*®  The  filing  of  an  inventory,  ap- 
praisement^ and  bond  by  the  survivor  after  a  sale  of  property 
will  not  amount  to  constructive  notice  to  one  who  thereafter  pur- 
chases from  the  survivor's  vendee  ;*•  but  it  has  been  held  that 
where  the  land  was  a  grant  of  "a  league  and  labor,''  it  was  suffi- 
cient to  put  the  vendee  upon  notice  of  the  equitable  rights  of  heirs 
'^because  a  league  and  labor  of  land  could  only  be  granted  to  the 
head  of  a  family,  and  the  head  of  a  family  implied  marriage  and 
a  wifc'^^o 

Property  acquired  during  the  marriage,  the  deed  to  which  is 
taken  in  the  name  of  either  spouse  with  nothing  showing  its  sep- 
arate character,  is  presumed  upon  the  deatli  of  either  party  to  be 
community  property,  and  a  purchaser  from  the  survivor  without 
notice  that  such  is  not  true  will  be  protected,  notwithstanding  it 
may  have  been  in  truth  the  separate  property  of  the  deceased.** 
Ifor  would  it  be  equitable  to  permit  children  to  question  the 
validity  of  a  sale  where  they  liave  received  their  just  portions  in 
any  manner,^*  whether  such  vendees  are  bona  fide  purchasers 
for  value  or  not.**  Again,  if  the  sale  be  without  authority,  and 
the  heirs  be  not  settled  with,  since  it  passes  the  interest  of  the 
survivor,**  equity  would  require  that  upon  partition  the  bona 


App.)  30  S.  W.  688;  Wren  v.  Peel, 
04  Tex.  374;  Mangum  v.  White,  16 
Tex.  Civ.  App.  254,  41  S.  W.  80; 
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•Davis  V.  Harmon,  9  Tex.  Civ. 
App.  356,  29  S.  W.  492. 

■^iU  V.  Moore,  86  Tex.  335,  19  8. 
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fide  purchaser  be  protected  as  far  as  possible. °*  When  the  pu^ 
chiiser  has  showii  the  existence  of  community  debts  of  such 
amount  as  to  reasonably  demand  the  sale,  he  has  shown,  prima 
facie,  the  autliority  for  selling,'^^  and  if  fraud,*^  or  notice  of 
equities,^^  be  relied  upon  to  avoid  the  conveyance,  .the  burden 
of  proving  it  is  upon  the  party  asserting.^® 

§  396.  Sales   and   Other   Transactions  Concerning  Separate  Prop- 
erty. 

No  court  lias  over  luidertaken  to  say  that  by  the  death  of  one 
spouse  tli(^  other  kxst  any  of  his  powers  over  his  separate  estate. 
There  is  no  j)rinciple  of  law  forbidding  such  owTier  to  sell, 
mortgage,  or  otherwise  dispose  of  his  own.  It  has  been  supposed 
by  some  that  it  was  contrary  to  the  genius  of  our  laws  to  j)emiit 
the  survivor  to  mortgage  the  homestead,  but  even  this  has  no  just 
foundation  in  reason  or  authority ;  for  there  is  nothing  in  the 
law  forbidding  the  survivor,  whether  husband  or  wife,  if  owner 
thereof,  from  mortgaging  generally  the  homestead  of  himself 
and  children. ^^  This  he  may  do  directly  or  through  the  agency 
of  another.'^^ 

The  int<^rest  of  the  survivor  in  the  community,  of  course,  be- 
comes his  individual  property  and  may  be  sold  or  mortgaged, 
eitluT  before  or  after  partition ;  but  if  before  partition,  it  is  not 
by  nu^teri  and  bounds,  but  as  the  estate  exists,  viz,,  one  in  coten- 
ancv.'*- 

§  397.  Equities  between  Snrvivor  and  Children. 

The  individual  rights  of  the  survivor  and  children  in  the  com- 

""^Mcl^ridc   v.   Mciore     (Tex.      Civ.  App.)    30  S.    W.    75;    Kiollmssa  ▼. 

App.)     37    S.    W.    450;    WilHon    v.  Raley,  1  Tex.  Civ.  App.  16.5,  23  S.  W. 

Helms,  3\)  Tt\.  (ISO.  253 :  Lacy  v.  Rollins,  74  Tex.  566, 12 

'^Cajic  V.  Tucker.  14  Tex.  Civ.  App.  S.  W.  314;  Smith  v.  Von  Hutton,  75 

31(1,  'M  S.  W.   ISO.  Tex.  626,  13    S.    W.    18;    Harlc  v. 

■Ciijxe     V.    Tucker,    14    Tex.    Civ.  Richards,  78  Tex.  80,  14  S.  W.  257; 

App.  .no.  'M  S.  W.  180.  Grothaus  v.  De  Lopez,  57  Tex.  670. 
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inunity  are  well  defined.  The  law  fixes  their  several  rights 
in  the  property,  and  neither  can  dispose  of  the  other's  portion. 
If  the  survivor,  without  a  partition,  disposes  of  a  spec- 
ified part,  he  cannot  complain  tliat  equity  protects  the  children's 
interests  by  allowing  them  their  share  out  of  the  remainder.^^ 
This  is  just  to  the  purchaser,  and  not  prejudicial  to  the  children, 
if  sufficient  of  the  estate  remains  in  kind  and  quantity.  It  is 
tantamount,  so  far  as  the  survivor  is  concerned,  to  a  voluntary 
partition,^**  and  binding  upon  those  dealing  with  him  witli  notice 
or  not  for  value.^^  If,  however,  the  conveyance  be  for  the  pay- 
ment of  community  debts,  the  several  parties  retain  their  respec- 
tive interests  in  the  remaining  property  of  the  estate.®®  Upon 
the  other  hand,  as  has  been  intimated,  where  the  heirs  have  re- 
ceived from  the  estate  their  just  proportion  of  the  same,  it  is  as 
to  them  tantamoimt  to  a  partition,  and  they  cannot  question  the 
right  of  the  survivor  to  make  disposition  of  the  remainder.®^  If 
the  sur\-ivor  invests  the  community  funds  in  property,  the  prop- 
ertv  likewise  becomes  communitv,  and  the  survivor  and  children 
tenants  in  common  therein.  This  is  the  common  doctrine  of 
trusts.®®  But  it  has  no  application  when  the  survivor  attempts 
to  exchange  land  belonging  to  the  community  for  other  property, 
for  the  survivor  does  not  hold  the  interest  of  the  children  in 
such  community  property  in  trust.®^ 

It  is  further  pertinent  to  say  that  upon  settlement  with  heirs 
the  survivor  should  be  permitted  to  retain  enough  of  the  com- 
munity to  reimburse  himself  for  expenditures  out  of  his  own 
estate  made  in  behalf  of  the  community.  This  amount  should 
not  be  taken  into  account  in  the  partition.''^^  The  survivor  can- 
not be  com];>elled  by  the  heirs  to  discharge  the  community  debts 
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fide  purchaser  be  protected  as  far  as  possible.^*  When  the  pu^ 
chaser  has  showii  the  existence  of  conmiunity  debts  of  such 
amount  as  to  reasonably  demand  the  sale,  he  has  shown,  prima 
facie,  the  authority  for  selling,^®  and  if  fraud,^^  or  notice  of 
equities,^^  be  relied  upon  to  avoid  the  conveyance,  .the  burden 
of  proving  it  is  upon  the  party  asserting.^* 

§  396.  Sales  and   Other  Transactions  Concerning  Separate  Prop- 
erty. 

No  court  has  ever  undertaken  to  say  that  by  the  death  of  one 
spouse  the  other  lost  any  of  his  powers  over  his  separat<3  estate. 
There  is  no  principle  of  law  forbidding  such  owner  to  sell, 
mortgage,  or  otherwise  dispose  of  his  own.  It  has  been  supposed 
by  some  that  it  was  contrary  to  the  genius  of  our  laws  to  j>crmit 
the  survivor  to  mortgage  the  homestead,  but  even  this  has  no  just 
foundation  in  reason  or  authority ;  for  there  is  nothing  in  the 
law  forbidding  the  survivor,  whether  husband  or  wife,  if  owner 
thereof,  from  mortgaging  generally  the  homestead  of  himself 
and  children.®^  This  he  may  do  directly  or  through  the  agency 
of  another.*^^ 

The  int<^rest  of  the  survivor  in  the  community,  of  course,  be- 
comes his  individual  property  and  may  be  sold  or  mortgaged, 
either  before  or  after  partition ;  but  if  before  partition,  it  is  not 
by  motes  and  bounds,  but  aa  the  estate  exists,  viz,,  one  in  coten- 

ancv."- 
.■ 

§  397.  Equities  between  Survivor  and  Children. 

The  individual  rights  of  the  survivor  and  children  in  the  com- 


*'''Mcliride  v.  Moore  (Tex.  Civ. 
App.)  37  S.  W.  450;  Wilson  v. 
Helms.   5J)  Tex.   G8(). 

"C'ajie  V.  Tiieker,  14  Tex.  Civ.  App. 
310,  37  S.  W.  180. 

"'Ciijre  V.  Tucker,  14  Tex.  Civ. 
App.  31(1,  37  S.  W.  180. 

^Me Bride  v.  .MrK)re  (Tex.  Civ. 
App.)  37  8.  \V.  450. 

""•Her.  Prob.  (hiide,  601. 

"Kidwell  v.  Carson,  3  Tex.  Civ. 
App.  327,  22  S.  VV.  534 :  Rice  v.  Scot- 
tish-American Mortg.  Co.  (Tex.  Civ. 


App.)  30  S.  W.  75;  Kiolbassa  ▼. 
Raley,  1  Tex.  Civ.  App.  165,  23  S.  W. 
253 :  Lacy  v.  Rollins,  74  Tex.  566, 12 
S.  W.  314;  Smith  v.  Von  Hutton,  75 
Tex.  626,  13  S.  W.  18;  Harle  v. 
Richards,  78  Tex.  80,  14  S.  W.  257; 
Grothaus  v.  De  Lopez,  57  Tex.  670. 

**Dwyer  v.  Foley  (Tex.  Civ.  App.) 
35  S.  W.  820. 

•'Lemonds  v.  Stratton,  5  Tex.  Civ. 
App.  403,  24  S.  W.  370 ;  Dickerson  v. 
Abernathy,  1  Posey  Unrep.  Caa. 
(Tex.)    107. 
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iminity  are  well  defined.  The  law  fixes  their  several  rights 
in  the  property,  and  neither  can  dispose  of  the  other's  portion. 
If  the  survivor,  without  a  partition,  disposes  of  a  spec- 
ified part,  he  cannot  complain  tliat  equity  protects  the  children's 
interests  by  allowing  them  their  share  out  of  the  remainder.^^ 
This  is  just  to  the  purchaser,  and  not  prejudicial  to  the  children, 
if  sufficient  of  the  estate  remains  in  kind  and  quantity.  It  is 
tantamount,  so  far  as  the  survivor  is  concerned,  to  a  voluntary 
partition,^^  and  binding  upon  those  dealing  with  him  with  notice 
or  not  for  value.'*^  If,  however,  the  conveyance  l)e  for  tlie  pay- 
ment of  commimity  debts,  the  several  parties  retain  their  respec- 
tive interests  in  the  remaining  property  of  the  estate.®^  Upon 
the  other  hand,  as  has  been  intimated,  where  the  heirs  have  re- 
ceived from  the  estate  their  just  proj)ortion  of  the  same,  it  is  as 
to  them  tantamount  to  a  partition,  and  they  cannot  question  the 
right  of  the  survivor  to  make  disposition  of  the  remainder.®^  If 
the  survivor  invest.s  the  community  funds  in  property,  the  prop- 
ertv  likewise  becomes  communitv,  and  the  survivor  and  children 
tenants  in  common-  therein.  This  is  the  common  doctrine  of 
trusts.®^  But  it  has  no  application  when  the  sur\- ivor  attempts 
to  exchange  land  belonging  to  the  community  for  other  property, 
for  the  survivor  does  not  hold  the  interest  of  the  children  in 
such  community  property  in  trust.®® 

It  is  further  pertinent  to  say  that  upon  settlement  with  heirs 
the  suFN'ivor  sliould  be  permitted  to  retain  enough  of  the  com- 
munity to  reimburse  himself  for  expenditures  out  of  his  own 
estate  made  in  behalf  of  the  community.  This  amount  should 
not  be  taken  into  account  in  the  partition.*^^  The  survivor  can- 
not be  compelled  by  the  heirs  to  discharge  the  community  debts 


« Williams  v.  Enil>ergoii,  22  Tex. 
Civ.  App.  522,  55  S.  W.  59r> ;  Taylor 
V.  Barrow,  2  Posey  Unrep.  Cas. 
(Tex.)  G89. 

•*Peak  V.  Swindle,  08  Tex.  242,  4 
S.  W.  478 ;  Arnold  v.  Cauble,  49  Tex. 
527. 

«Cheek  v.  Herndon,  82  Tex.  146, 
17  S.  \V.  703. 

••Basft  V.  Davis  (Tex.  Civ.  App.) 
38  S.  W.  268. 


".4n/e,  §  395;  Long  v.  Moore,  19 
Tex.  Civ.  App.  363,  48  S.  W.  43. 

"McAlistcr  v.  Farley,  39  Tex.  553. 

**Dickerson  v.  Abernathy,  1  Posey 
Unrep.  Cas.    (Tex.)    107. 

'T^eatherwood  v.  Arnold,  66  Tex. 
414,  1  S.  W.  173;  Davis  v.  Harmon, 
9  Tex.  Civ.  App.  356,  29  S.  W.  492. 


488  MARRIED  WOMEN.  [chap.  80, 

out  of  his  separate  estate  so  as  to  leave  to  them  the  communily 
intact.  The  sun'ivor  or  his  estate  should  be  held  to  an  account 
with  his  children  upon  the  principles  of  equity  applicable  to 
trustees  generally.'^ ^ 

§  398.  Suits  By  and  Against  Survivor. 

The  marital  partnership  is  in  many  respects  analogous  to  an 
ordinary  commercial  partnership.     Upon  the  death  of  one  of 
the  partners  (where  there  are  only  two),  the  other  winds  up  the^ 
partnership  affairs,  paying  the  partnership  debts,  mortgaging 
or  selling  the  partnership  property,  suing  and  being  sued  as  the 
surviving  partner  of  the  former  firm.     So  in  the  marital  part- 
nership.    The  survivor  winds  up  the  partnership  affairs  in  much 
the  same  wav.     There  is  this  distinction,  however.     In  a  com- 
mercial  partnership,  each  partner  is  liable,  and  whichever  sur- 
vives may  be  sued  as  an  individual,  and  his  individual  assets  be 
reached  as  well  as  those  of  the  former  partnership ;  while  in  the 
marital  the  husband  only  is  personally  liable.     Wliere  he  su^ 
vivos  he  may  be  sued  as  an  individual  for  the  commimity  debts, 
and  judgment  taken  against  him  without  any  allegation  or 
proof  that  the  action  is  for  a  community  debt,  and  the  judgment 
will  authorize  execution  against  the  commimity  estate  as   well 
as  against  his  separate  property.''^^     But  an  action  cannot  be 
maintained  against  him  individually  in  such  manner  as  to  sub- 
ject the  separate  property  of  the  deceased  wife  in  his  hands  to 
execution  for  her  separate  debts.     It  could  only  be  done  in  an 
action  against  the  administrator  or  other  legal  representative  in 
his  proper  capacity."^     While  the  wife  is  not  personally  liable, 
and  if  she  survives  she  must  be  sued  because  she  has  in  her  pos- 
session, or  lias  appropriated,  effects  w^hich  such  suing  creditor 
or  claimant  could  rightfully  subject  to  his  demand.     And  the 
judgment,  as  in  cases  of  qualified  survivor,  should  so  limit  the 
recoverv. 

The  surviving  husband  or  wife,  where  there  is  no  necessity 
for  administration,  may  sue  for  the  enforcement  of  all  demands 
due  the  estate.     Any  cause  of  action  in  favor  of  the  community 

"Lumpkin  v.  Murrell,  4G  Tex.  52.  "Siese  v.  Malsch,  54  Tex.  355. 

"Carter  v.  Connor,  00  Tex.  52. 
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which  survives  the  death  of  the  husband  may  be  thus  prosecuted 
by  the  widow.''*  For,  as  stated  in  Walker  v.  Abercrombie,  61 
Tex.  69 :  "The  powers  of  the  survivor  of  the  community  in  re- 
gard to  the  common  estate,  under  our  system,  have  been  recog- 
nized to  be  very  great.  Without  administration  she  may  in 
good  faith  sell  the  property  of  the  estate  for  payment  of  debts, 
and  thus  destroy  the  title  of  heirs  and  the  right  of  creditors 
longer  to  look  to  it.  ...  If  she  can  thus  destroy  the  title  of 
an  estate  in  community  property,  she  surely  may  preserve  it 
through  an  action  in  her  own  name." 

The  surviving  wife  may  continue  a  suit  for  personal  injuries 
to  her,  brought  by  her  husband  during  his  lifetime.^*^ 


§  399.  The  Same  Subject. 

The  survivor  need  not  join  as  plaintiffs  in  the  suit  the  minor 
children  of  the  deceased,''^®  for  a  judgment  rendered  for  or 
against  such  survivor  would  be  as  binding  upon  those  claiming 
through  the  deceased  member  as  though  such  heirs  were  parties 
to  the  record  ;^^  and  a  sale  of  the  community  property  under 
such  a  judgment  carries  the  title  to  the  purchaser,  free  from  the 
claims  of  such  heirs. ''^®  Nor  is  the  right  of  the  ^vidow  to  thus 
sue  restricted  to  those  cases  where  her  marriage  to  the  deceased 
was  celebrated  under  all  the  forms  of  the  statute.  It  may  have 
been  good  only  as  a  common-law  marriage. ''^ 

As  in  casee  of  qualified  8ur\'ivors,  the  widow  is  liable  only  for 
the  community  debts  to  the  extent  of  the  assets  received  by  her. 


»*Cor8icana  Cotton  Oil  Co.  v.  Val- 
ley, 14  Tex.  Civ.  App.  250,  30  S.  W. 
999;  Pennsylvania  F.  Ins.  Co.  v. 
Wagley  (Tex.  Civ.  App.)  36  S.  W. 
997;  Walker  v.  Abercrombie,  61  Tex. 
69;  Western  U.  Teleg.  Co.  v.  Kerr,  4 
Tex.  Civ.  App.  280,  23  S.  W.  564; 
Rev.  Stat.  3353a;  Mexican  C.  R.  Co. 
V.  Goodman,  20  Tex.  Civ.  A*pp.  109, 
48  8.  W.  778. 

^^exican  C.  R.  Co.  v.  Goodman, 
20  Tex.  Civ.  App.  109,  48  S.  W.  778. 

•^Valker  v.  Abercrombie.  01  Tex. 
69;  Chambers  v.   Ker,   6   Tex.    Civ. 


App.  373,  24  S.  W.  1118;  Gulf,  W. 
T.  &  P.  R.  Co.  V.  Goldman,  87  Tex. 
507,  29  S.  W.  1062. 

"Woodley  v.  Adams,  55  Tex.  520; 
Carter  v.  Conner,  60  Tex.  00;  West- 
ern U.  Teleg.  Co.  v.  Kerr,  4  Tex. 
Civ.  App.  280,  23  S.  W.  504. 

"White  V.  Waco  Bldg.  Asao.  (Tex. 
Civ.  App.)  31  S.  W.  58;  Carleton  v. 
Goebler  (Tex.)  58  S.  W.  829. 

'•Galveston,  H.  &  S.  A.  R.  Co.  v. 
Cody.  20  Tex.  Civ.  App.  620,  60  8. 
W.  135. 
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and  to  this  extent  she  mav  be  sned  bv  creditors  without  the  ne- 
cessity  of  administration.**^  If  tliere  is  no  allegation  of  a  con- 
version of  the  funds  of  the  estate,  the  judgment  can  only  direct 
execution  to  issue  against  the  common  property ;  but  if  the  exe- 
cution is  not  so  directed  it  may  nevertheless  be  levied  upon  that 
estate  f^  but  wliere  there  are  such  allegations  upon  proper  proof, 
of  course  the  judgment  is  a  personal  one.  In  such  case  the 
plaintiff  makes  a  prima  facie  case  when  he  shows  that  funds  suf- 
ficient of  the  estate  to  pay  liis  debt  have  been  appropriated;  if 
the  Avidow  seeks  to  justify  ui>on  tlie  ground  that  the  property  is 
exempt  to  her  under  the  statute,  it  is  a  matter  of  affirmative  de 
fense  and  must  l>e  pleaded  by  her.**- 

The  creditor  is  not  required  to  pursue  the  remedy  here  indi- 
cated, hut  may  collect  his  debt  through  the  medium  of  an  ad- 
ministration, wliicli  is  the  ordinarv  method  under  our  statutes.^^ 
And  since  the  statute  noticed  in  a  pi-ecx^ding  section,***  the  remedv 
of  community  creditors  is  very  much  simplified.  By  forcing 
an  administration  they  obtain  possession  of  the  estate,  or,  if  par 
titioned  to  tlie  survivor,  it  is  only  upon  security  being  given  in 
the  form  of  a  bond  wliich  mav  become  the  basis  of  a  suit.  Re 
sort  has  been  had  in  the  trial  court  to  the  appointment  of  a  re 
<?eiver  of  tlie  connnunity  estate,  but  the  appellate  court  expressh 
pretermitted  a  discussion  of  the  legality  of  such  a  proceeding,®^ 
which  is  \indoubtedly  of  very  questionable  propriety. 

§  400.  Remarriage  of  Widow. 

We  have  already  seen  that  by  express  statute  the  power  of  the 
widow  to  manage  and  dispose  of  the  estate  as  qualified  survivor 


**rsitt(Msr)n  V.  Allen,  50  Tex.  23; 
McCaniiil)e]I  v.  Hemlerson,  50  Tex. 
001 ;  Webster  v.  Willis.  5(5  Tex.  408; 
Mayes  v.  Jones.  (12  Tex.  3(»5 : 
Schmidtke  v.  Miller,  71  Tex.  103.  8 
S.  W.  038;  Low  v.  Felton,  84  Tex. 
378,  19  S.  W.  603;  Buehannn  v. 
Thompson,  4  Tex.  Civ.  App.  230,  23 
S.  W.  328;  Solomon  v.  Skinner,  82 
Tex.  345,  18  S.  W.  01)8;  Byrd  v. 
Ellis  (Tex.  Civ.  App.)  35  8.  VV. 
1070. 


•''Hoi  lings  worth  v.  Davis,  02  Tex. 
438. 

'■-Ross  V.  O'Xeil,  45  Tex.  599; 
Cockrum  v.  McCracken,  1  Tex.  App. 
Civ.  Caa.  (White  &  W.)  $  66. 

*\;reen  v.  Rugely,  23  Tex.  539; 
Ansley  v.  Baker,  14  Tex.  607;  Cun- 
ningham V.  Taylor,  20  Tex.  126;  Mc- 
Miller  v.  Butler,  20  Tex.  402. 

•'Ante,  §  391. 

"Ballard  v.  McMillan,  5  Tex.  Ci?. 
App.  079,  25  S.  W.  327. 
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ceases  upon  her  contracting  a  second  marriage.®^  With  much 
stronger  reason  it  is  held  that,  in  the  absence  of  a  coniniunity 
administration,  her  powers  to  manage  and  dispose  cease  upon 
another  marriage.  During  her  widowhood  she  has  an  uninter- 
rupted personal  supervision  and  control  of  tlie  estate,  precisely 
the  same  as  the  husband  should  lie  survive ;  upon  marrying  again 
she  loses  this  control  in  favor  of  her  husband, — a  stranger  to  the 
estate  and  its  interests.  She  cannot  then  control,  nor  even  pay 
community  debts  with  it.^^  As  said  in  Auerbach  v.  Wylie,  84 
Tex.  G19,  19  S.  W.  856:  "The  powers  of  the  surviving  wife 
cease  with  her  widowhood,  as  well  with  reference  to  the  equit- 
able as  the  legal  title  to  community  proi>erty.  Her  freedom  of 
agency  is,  in  the  eyes  of  the  law,  so  absorbed  in  the  will  of  the 
husband,  that  she  is  deemed  to  be  incapacitated  to  successfully 
wind  up  the  connubial  partnership  she  has  so  effectually  put  be- 
hind her."  Nor  can  she  flien  sue  or  be  sued  as  representative 
of  the  estate  ;^^  but  the  estate,  should  the  necessity  exist,  is  open 
•to  administration.^^ 

**.4n^r,  §  387:  Rev.  Stat.  art.  2237.  thorities   cited;    Hasseldenz  v.   Dof 

*'Davis    V.    McCartney,   .64    Tex.  fleniyre    (Tex.  Civ.  App.)    45  S.  \V. 

.584;  GroesKuk  v.  Bodman,  73  Tex.  830. 

287,  lis.  \V.  322:  Auerbach  v.  \Vy-  ""Llano  Iniprov.  &  Furnace  Co.  v. 

lie,  84  Tex.  (519,  IJ)  S.  W.  856;  dis-  Cross,  5  Tex.  Civ.  App.  175,  24  S.  VV. 

fientinjET  opinion,  84  Tex.  tV20,  20  S.  77. 

W.  770:  WitliroNV  v.  Adams,  4  Tex.  '"ller.  Prob.  Guide,  46G. 

Civ.  App.  438,  23  S.  W.  437,  and  au- 
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of  wife  by  husband,  S§  29,  31,  50,  lOo,  116,  177.  284,  292. 

docs  not  relieve  lui&band  from  supporting  wife  when,  §  51. 

tlnvaU  of,  by  liusband,  as  duress,  §  114. 

by  husband  as  authorizing  wife  to  convey  community,  §  110. 

of  husband  by  wife,  her  community  rights,  §  177. 

by  husband,  implied  gift  to  wife  of  her  future  earnings,  §  219. 

by  husband  of  business  homestead,  §  253. 

of  homestead  does  not  validate  invalid  mortgage,  §  262. 

of  homestead,  judgment  lien  attaches,  §  2G6. 

of  intention  to  reinvest  proceeds  of  insurance  on  homestead,  §  269. 

of  homestead^  §  270. 

of  homestead  by  husband  in  fraud  of  wife,  §  271. 

of  homestead  and  husband  by  wife,  §§  272,  374. 

of  wife,  her  suits,  §§  284,  287,  290.  292. 

of  wife,  suits  for  alienation  of  husl>and's  affections,  §  201. 

of  wife,  suits  against  her,  §  296. 

allegation  of,  by  wife,  §  298. 

of  wife,  limitations  against  her,  §  311. 

as  ground  for  divorce,  §  335. 

defined,  §  335. 

mere  separation  is  not,  §  335. 

involuntary  absence  is  not,  §  338. 

See  also  Desertion;  Divorce. 
lBATEMENT. 

none  of  wife's  suits  instituted  dum  aolOj  by  her  marriage,  9  285. 

none  upon  death  of  husband  plaintiff,  when,  §  286. 

.BORTION. 

by  kusband  upon  wife,  wife  as  witness,  §  305. 

.BSKNCE. 

of  first  wife;  presumption,  §  13. 

of  husband,  wife's  powers  discussed,  S  50. 

when  husband's,  not  permanent,  §§  105,  298. 

from  homestead,  §  272. 

absence  of  wife  from  husband  and  homestead,  §  272. 
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ACCESSORY. 

wife  as  husband's,  §  156. 

ACCOUNTING. 

between  husband  and  wife,  §  203. 

between  community  and  separate  estate,  §  206. 

accu:mui^\tion. 

See  Eaicm?;g8;  Profits. 

acknowledgments. 

of  transfer  of  wife's  vendor's  lien  note  not  necessary,  9  02. 

unnecessary  to  partition  of  land,  §  64. 

to  wife's  contract  to  convey,  §  74. 

form  prescribed  in  1841,  §  95. 

under  act  of  1846,  §  96. 

under  act  of  1879;  present  statute,  §  97. 

as  essential  part  of  wife's  deed,  §  100. 

time  of  making,  §  101. 

separate  deeds.  §  101. 

certificate  of  oflioer  should  show,  §  108. 

who  may  take,  §  111. 

deed  without,  §  113. 

of  matrimonial  agreement,  §  274. 

See  also  Privy  Examination. 

acquiescence. 

by  wife  as  creating  an  estoppel,  §§  130,  131. 

by  wife  in  use  of  her  property  will  not  cure  defective  conveyance,  SI 

131,  132. 
wife  foreclosing  for  purchase  money  estops  her,  §  139. 

ACQUISITIONS. 

during  marriage.  §§  160,  171,  184,  198.  203.  205. 

presumed  to  be  conniiunity  when,  §  179. 
See  also  Community  Property;  Increase;  Separate  Property  of  Wm. 

ACTIONS. 

by  and  agaiii-st  wife  generally.  §§  280,  283. 

a<;ainst  wife;  her  liability  must  be  alleged  and  proved,  §§  46,  47. 

for  corruption  of  defective  certiticate.  §  110. 

for  fraud,  §  147. 

by  parent  or  wife  on  liquor  dealer's  bond,  §  196.  • 

for  damages  to  separate  property,  §  229. 

to  re<;over  wife's  property,  §  282. 

to  collect  her  debts,  §  282. 

to  restrain  sale  of  wife's  property,  §§  233,  282. 

for  divorce,  8  283. 

concerning  conjmnnity  pro{>erty  generally,  §  287. 

by  parent  for  death  of  child,  parties,  §  288. 
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on  liquor  dealer's  bond,  parties,  §  289. 
concerning  the  homestead,  parties,  §  290. 
for  alienating  husband's  affections,  §  291. 
limitations,  §§  308-314. 

lDJUSTING  EQUITIJCS. 

sale  of  homestead  by  husband,  §§  117,  259,  265, 

ADMINISTRATION. 

of  community  in  cases  of  insanity,  §  104. 

generally,  estate,  §  366. 

not  granted  unless,  §  366. 

order  of  preferences  in  granting  letters,  §  366. 

survivor  may  renounce  right  to,  §  366. 

revoking  letters  in  favor  of  one  having  preference,  §  366. 

allowance  for  support  of  widow  and  minor  children,  statute,  §  367. 

the  order  for  year's  allowance,  §  368. 

who  entitled  to  the  year's  support,  §  369. 

taking  property  in  payment  of  year's  allowance,  §  370. 

setting  apart  exemptions  and  allowances  in  lieu,  statute,  §§  371,  372. 

nature  and  extent  of  rights  of  widow  and  children,  §§  372,  381. 

whether  by  ex(?cutor  or  administrator,  rights  of  survivor  and  children^ 

same,  $  372. 
exemptions  and  allovances  no  part  of  the  estate  for,  §§  372,  380,  38K 
of  community,  see  Administration  of  Community. 
joint  administrations,  §  386. 

partition  of  conmiunity  from  separate  estates,  §§  388,  391,  399. 
creditor  may  force,  §  399. 
receiver  of  community  estate,  §  390. 
estate  open  to,  upon  remarriage  of  widow,  §  400. 

ADMINISTRATION  OF  COMMUNITY. 

estate  lia'ole  for  community  debts,  §§  375,  381,  388,  389,  392. 

not  required  when,  §§  375,  388. 

where  w^ife  inj-ano,  §  375. 

when,  §§  104,  375. 

applications  for,  §  375. 

appointment  of  appraisers,  §  375. 

returning  inventory  and  lists,  §§  375,  385, 

bond,  §§  375,  376,  378,  385.  388. 

order  of  judge,  §§  375,  378,  385. 

rights  and  power  of  survivor,  §§  375,  376,  378. 

account  of  survivor  with  estate,  §§  375,  378. 

new  appraisement  and  bon<l,  when,  §§  375,  378,  385. 

payment  of  debts,  §§  375,  377. 

creditor  compelling  exhibit,  §§  375,  383, 

closing  the  administration,  §§  375,  387. 
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ADMIXISTRiTION  OF  COMMUNITY— continued, 
citation  to  survivor  on  debt,  when,  §§  375,  383. 
Ruits  on  bond,  §§  375,  376,  383,  384. 
where  wife  survives,  §  375. 
remarriage  of  widow,  §§  375,  387,  400. 
partition  when,  §  375. 
nature  of  survivor's  holding,  §  376. 
court  no  control  of  estate  after,  §§  376,  383. 
claims  against  estate,  §§  376,  377,  383. 
law  of,  not  retrospective,  §  370. 
sales  by  survivor,  §§  378,  381,  384,  387. 
mortgage  by  survivor,  §§  378,  381. 
exemptions,  §  379. 

what  are  "assets"  of  estate,  §§  380,  381. 
sales  by  survivor  of  homestead,  §§  381,  384. 
liens  upon  estate  generally,  §  382. 
suits  by  and  against  8ur\'ivor,  §§  383,  384. 
defective  and  irregular  proceedings,  §  385. 
joint  administration,  §  386. 
closing  up,  §  387. 

profits  and  gains  from  use  of  estate,  §§  375,  387. 
recovery  of  sanity  of  spouse,  §  387. 

death  of  wife  pending  community  administration  of  husband,  §  387. 
receiver  of  community  estate,  §  399. 

ADMINISTRATOR. 

no  power  over  exempted  property,  or  allowances,  §  373. 

comparative  rights  of,  and  survivor,  §§  390.  391. 

See  also  Administration. 
ADULTERY. 

amongst  slaves,  §  5. 

of  husband,  wife  as  witness,  §  305. 

as  ground  for  divorce,  §  336. 

ADVERSE  POSSESSTON. 

between  husband  and  wife,  limitations,  §  314. 

AGE. 

males  under  sixteen,  S  4. 
females  under  fourteen,  §  4. 
contractual  age  in  women,  §  6. 
female  of  full  age  after  marriage,  §  18. 

AGENCY. 

between  husband  and  wife  discussed,  §§  35,  49,  67,  280. 

how  shown,  §§  50,  07. 

revocation  of,  §§  35.  120. 

of  husband  to  sue  for  wife,  when,  §  28G. 
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GENT. 

married  women  as,  S  32. 

husband  as  wife's,  §§  35,  40,  42,  49. 

tort  of  wife's,  §  154. 

husband  as  wife's  to  conduct  her  litigation,  §§  280,  281. 

See  also  Rkpbesentative  Capacities. 
lGREEMENT. 

of  infant  to  marry,  §  3. 

to  marry  by  one  already  married,  §  3. 

between  husband  and  wife  cannot  change  status  of  their  propertji  IS 
144,  172,  218. 

of  husband  in  wife's  suits,  §§  37,  280. 

/OJENATING  HUSBAND'S  AFFECTIONS, 
suit  for.  §  201. 

ALIMONY. 

reason  for  allowance,  §  357. 

duration  of  allowance,  §  3o7. 

when  allowed,  §  357. 

application  for,  §  357. 

no  "suit  for,''  §  357. 

effect  of  order  for,  §  357. 

to  wife  only,  $  357. 

enforcing,  §  357. 

whether  considered  in  accounting,  f  357. 

See  also  Divorce. 
VLLOWAXCE. 

by  county  court  from  wife's  lands  for  her  support,  S  226. 

to  widow  and  minor'children,  statute.  §  367. 

for  support  of  widow,  etc.,  fixed  when.  §  367. 

is  for  first  year  and  cannot  exceed  $1.0(K),  §§  367,  369. 

when  beneficiary  has  income,  §§  367,  36U,  379. 

order  for,  §§  307,  308. 

paid  to  whom,  §§  367,  369. 

right  to  take  property  in  payment,  f  S  367,  370,  372. 

sale  to  make  up,  S  307. 

a  preferential  claim,  §  367. 

how  paid,  S  367. 

application  for,  §  368. 

order  for,  has  force  of  judgment,  §  368. 

creditors  cannot  prevent,  §  368. 

wife  of  common-law  marriage,  §  309. 

to  children,  and  not  to  widow,  when,  §  309. 

lLLOWANCE  in  LIEU  OF  EXEMPTIONS. 

in  lieu  of  homestead  exempt  from  partition,  when,  §  365. 
where  exempted  property  does  not  exist  in  kind,  §§  371,  373. 
to  whom  paid,  §§  371,  372,  381. 
M.  W.— 32. 
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ALLOWANCE  IN  LIEU  OF  EXEMPTIONS— <!ontinued. 
amount  of  in  lieu  of  homestead,  §§  371,  372. 
amount  of  in  lieu  of  other  exemptions,  §§  371,  372. 
paid  in  money  and  property  of  estate,  §§  371,  372. 
how  paid,  §  371. 
sale  to  make  up,  §  371. 

property  encumbered  with  liens,  §S  371,  373,  382. 
where  estate  solvent,  §  371. 
Avhere  estate  insolvent,  §§  371-373,  380,  382. 
never  to  husband,  §  372. 
to  children  only  upon  death  of  father,  §  372. 
creditors  cannot  defeat,  §§  372,  379. 
effect  of  order,  §§  372,  379. 
beneficiaries  having  income  immaterial,  §  372. 
right  to,  a  preferential  claim,  §  372. 
right  to,  not  defeated  by  administrators,  §  372. 
comes  from  deceased*s  estate,  §§  372,  379,  381. 
whether  widow  may  sell  interest  of  children  in,  S  372. 
none  in  lieu  of  homestead  where  survivor  owns  one  SQ  373^  38U 
who  are  beneficiaries  of  statute,  S  374. 
to  grandchild,  §  374. 
to  "unmarried  daughters,"  §  374. 
power  of  district  court  to  make,  §  374. 
in  community  property,  §  371*. 
sales  of,  by  survivor,  §§  372,  380,  381. 

ANNUITY. 

payable  to  wife,  §  225. 

See  also  Trusts. 
ANSWER. 

See  Pleadings;  Divorce. 

ANTENUPTIAL. 

mutual  obligations,  §  49. 

debts  of  wife,  §§  50,  203. 

debts  of  wife,  liability  of  her  estate,  §§  59.  293. 

debts  of  spou&es,  liability  of  community,  §  203. 

contracts  between  husband  and  wife,  §§  274-277. 

incontinence  of  wife,  §  331. 

APPEAL. 

by  husband  alone  when,  §  286. 

ASSAULT. 

wife  may  be  sued  for,  §  154. 
committed  by  wife  upon  husband,  §  15G. 
by  husband  upon  wife,  wife  as  witness,  §  305. 
as  »jround  for  divorce,  §  333. 
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SSENT. 

of  husband  to  wife*s  acts  as  agent  or  trustee,  §  32. 

of  liusband  not  necessary  to  wife's  contracts,  wlien,  §§  45,  49. 

to  wife's  alienation  of  her  paraphernals,  §  04. 

wife  need  not,  to  hu.sl>and's  mortgage  of  the  community,  §  207» 

See  also  Consent. 
TTACHMENT. 

by  wife,  §  76. 

against  husband  by  wife,  §  283. 

TTORNEY. 

wife  may  employ,  §§  GO,  280. 

wife  bound  by  act  of  her,  when,  §  322. 

TTORNEYS'  FEES. 

when  a  lien  against  liomestead,  §  264. 
in  divorce,  §§  60,  358. 

.UTHORITY. 

See  Agency  and  Agent;  Survivob. 

.VOIDING  CONVEYANCES, 
generally,  §  113. 

lAIL. 

Wife's  bond,  §§  76,  156. 

JANK  DEPOSITS. 

in  wife's  name^  §  92. 

BANKRUPTCY. 

wife  may  file  petition  in,  §  282. 

tEATlNG  WIFE. 
§  30. 

tIGAMY. 

statute,  §  4. 

of  husband,  wife  as  witness,  §§  305,  306. 

ground  of  annulment  of  marriage,  §  330. 

WARDING  HOUSE. 

earnings  of  wife's,  community,  §  180. 

lONA  FIDE  PURCHASERS. 

of  community  from  husband,  §  149. 

from  holder  of  legal  title,  §  175. 

wife  as.  from  husband.  §  223. 

of  wife's  property  standing  in  husband's  name,  §  233. 

wife's  resulting  trusts,  §  239. 
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BONA  FIDE  PURCHASERS— continued.    • 

notice  of  wife's  equities  by  recitals  in  deed,  §S  240,  241. 
record  of  marriage  contract,  §§  274,  275. 
from  survivor,  S  395. 
equities  on  partition,  §  395. 

BONDAGE. 

as  affecting  capacity  to  marry,  |  3. 

BOND,  MARRIAGE. 
§  8. 

BONDS. 

for  title,  §  74. 
generally,  §§76,  150. 
in  course  of  her  litigation,  §  76. 
for  title  roust  be  joined  by  husband,  etc.,  §§  101,  121. 
bail,  §  156. 

for  title  to  homestead,  §§  122,  261,  394. 

of  administrator's  and  survivor's,  suit,  §§  375,  376,  383,  384. 

See  also  Li<)uoB  Dealer;  Surety. 

BORROWED  MONEY. 

by  wife,  §§  143,  184,  228. 

for  improvements  on  homestead,  mortgage,  §§  263,  264. 

BREACH  OF  PROMISE. 

to  marry,  dainnge?,  §§  277,  291. 
where  one  complying  is  infant,  §  3. 

BRICKS. 

made  from  wife's  land,  community,  §  189. 
not  "inere«sc  of  lands/'  §  221. 

BUGGY  OR  CARRIAGE, 
one  exempt,  S  273. 

BUILDINGS. 

on  wife's  separate  land,  §  60. 

placed  on  wife's  land  from  common  funds,  §  205. 

erection  of,  as  evidenoe  of  intention  to  dedicate  homestead,  §  247. 

BURDEN  OF  PIIOOF. 

to  trace  separate  property,  §§  145,  146,  223,  231,  232. 

to  overcome  presiiraption  of  community,  §§  182,  232,  326. 

to  show  acquisition  community,  when,  §§  182,  232. 

to  show  estate  entitled  to  reimbursements,  §  206. 

to  show  resulting  trust,  §  242. 

to  show  abandonment  of  homestead,  §  270. 

to  show  intention  to  return  to  homestead,  §  270. 
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URDEN  OF  PROOF— <!ontinued. 

upon  validity  of  inequitable  marriage  contract,  S  277* 
to  show  coverture  in  reply  to  limitations,  §  311. 
to  show  authority  for  survivor's  sale,  §  393. 
to  show  fraud  or  notice  of  equities,  §  395. 

US  J  NESS. 

wife's,  husband's  right  to  manage,  §  40. 

USINESS  HOMESTEAD, 
discussed,  §  '253. 
conveyance  of,  §  117. 
protected  as  the  residence,  §  244. 
must  be  urban,  §§  249,  253. 
detached  lots,  §  253. 
value,  §  253. 
estate  to  support,  §  253. 
wife's  rights  in,  §  253. 
cannot  be  mortgaged,  H  253,  2G2. 
husband  may  abandon,  §§  253,  270. 
things  affixed  to  realty,  §  254. 

See  also   Homestead. 

APACITY  OF  MARRIED  WOMEN, 
under  Spanish  law,  §  22. 
at  common  law,  §§  21,  153. 
with  us,  §§  25,  83,  99. 
representative,  §  32. 
to  contract  discussed,  §S  45,  46. 

to  purchase  on  credit,  §§  4)9.  70,  142,  192,  216,  218,  228. 
to  dispose  of  their  property  generally,  §§  98,  99. 
all  persona  charged  with  the  limitations  upon,  §  131. 
to  own  an  estate  generally,  §  210. 
to  sue  and  be  sued,  §§  280,  281. 

See  also  Wife's  Powebs. 

ARRIAGE  OR  BUGGY, 
exempt,  S  273. 

ASE.    • 

See  Actions;  Suits. 

AUSES  OF  ACTION. 

wife  may  release  her,  S  63. 
wife  may  compromise,  §  280. 

wife's  nmy  be  joined  with  husband's,  and  he  recover  on  both,  S  288» 

See  also  AcxiOiNS;  Suits. 

ERTIFICATE  OF  ACKNOWLEDGMENT, 
form  prescribed  in  act  of  1841,  §  95. 
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CEKTIFICATE  OF  ACKNOWLEDGMENT— continued, 
form  prescribed  in  act  of  1840,  §  90. 
form  of  act  1870,  §  97. 
present  statute,  §  97. 
"substantial  compliance,"  §  98. 
an  essential  part  of  wife's  deed,  S  100. 

one  need  not  embrace  both  husband's  and  wife's  acknowledgment,  {  101 
where  wife  has  really  never  appeared  before  officer,  9  107. 
essential  features  of,  discussed,  §§  108,  110. 
substantial  compliance;  instances,    S  108. 
seal,  §  109. 

defective,  correction,  §  110. 
absolute  verity  accorded,  §§  112,  113. 

CHANGE. 

of  name,  §§  17,  352. 

CHARGES. 

husband's  inability  to  create  against  wife's  property,  §1  37,  59. 
for  expenses  of  administration,  §§  389,  397. 
of  unchastity  against  wife,  334. 

CHASTISEMENT. 

of  wife  by  husband,  §  30. 

CHILD. 

legitimacy  of,  §  11. 

wlicn  birth  of,  revokes  will,  §  103. 

action  by  parent  for  damages  for  death  of,  S  288. 

award  of  custo<ly,  upon  divorce,  §§  359,  300. 

CHILDREN. 

of  slave  marriages,  §  5. 

of  invalid  marriages,  §  10. 

of  common-law  marriages,  §  19. 

support  of,  §  20. 

riglit  of  father  to  control,  §§  30,  274. 

legitimacy,  by  what  law  governed,  §  34. 

guardianship  of,  by  married  woman,  §  105. 

born  before  marriage,  inherit  when,  §  304. 

CIIOSKS  IN  ACTION. 

>eparat^  esUte  may  include,  §§  215,  224,  225,  325. 
wife's,  at  common  law,  §  291. 
defined,  §  325. 

CITATION. 

«erviee  of  on  husband  not  notice  to  wife,  S  293. 
service  of  on  married  women  generally,  §  293. 
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ClTATION—continued. 

by  publication  to  husband,  §  206. 
in  divorce  case,  S  342. 

CITIZENSHIP, 
of  wife,  §  28. 

CIVIL  I^W. 

relation  of  husband  to  wife's  dower  and  paiaphernals,  etc.,  §  38. 

donations,  $  70. 

of  property  rights,  §  168. 

CIVIL  WRONGS. 
See  Torts. 

CLERICAL  ERRORS. 

in  certificate  of  Acknowledgment,  §  108* 

CLOTHING. 

a  necessary,  §  54. 

CODICILS. 
Sec  Wills. 

COERCION. 

wife's  torts  supposed  to  be  committed  by  husband's  procurement,  §  153. 

See  also  Duress. 
COHABITATION. 

evidence  of  marriage,  §  12. 

as  ratification  of  void  marriage,  §  15. 

COLONIAL  GRANTS. 

to  families  are  community,  §  198. 

COMITY. 

discussed,  {  34. 
marital  relations,  §  339. 

COMMON  LAW. 

its  introduction,  §§  23,  24,  169. 

age  as  affecting  right  to  marry,  §  6. 

marriage,  §§  12,  19. 

relation  of  husband  and  wife,  §  21. 

effect  of,  on  our  marital  rights  laws,  §§  25,  291* 

of  conveyances,  §  94. 

estoppel  of  married  women,  §  126. 

wife's  wills  at,  §  157. 

separate  estate  of  wife  unknown  at,  §§  210,  215. 

wife's  suits,  §§  153,  291. 

husband  and  wife  as  witnesses,  §  302. 

widow's  suits,  §  399. 
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COMMUNITY. 

begins  at  marriage  with  nothing.  $  184. 

is  termiiMited  by  death  or  divorce.,  §§  177,  201,  324, 

CO^niUXlTY  DEBT. 

lialnlitY  of  oomraunity  property,  &  202. 
what  is.  §  202. 

COMMUNITY  PROPERTY. 

primary  fund  for  support  of  wife.  $  29. 

de.«cent  where  spouse  insane.  §S  31,  104,  375. 

gifts  and  conveyanees  between  spouses  of,  S  80. 

conveyance  of  where  husband  insane,  §$  103,  104. 

conveyance  of,  wife  need  not  join  generally,  §§  115,  175.  176. 

conveyance  of  by  wife  when,  $  110. 

under  exclusive  control  of  husband  generally,  §f  116.  147,  169,  171,  175, 

176,  207.  292. 
husband's  conveyance  of,  where  legal  title  in  wife,  §§  116,  175,  207. 
husband  may  bind,  by  estoppel,  §  135. 
wife's  purchases  on  credit,  §§  140,  142.  192. 
crops  grown  on  wife's  laud,  §§  143,  187. 
borrowed  money.  §$  143,184,228. 
profits  from  wife's  investments,  §§  144,  190. 
presumptions  of,  §§  146.  179-181,  183,  201.  232,  326,  395. 
sale  of  by  husband  in  fraud  of  wife,  S§  147-149,  168,  207. 
bona  fide  purchases  of,  §  149. 
wife's  will,  §  139. 
devise  of.  presumption,  §  160. 
husliand's  will.  §  160. 
defined.  Spanish  law,  $  168. 
d»>finea  by  act  1S40.  §  169. 
defined  by  act  of  1848.  present  statute,  §  170. 
nature  of  wife's  interest  in.  §§  171,  174. 
wife  cannot  alien  her  interest  in,  it  174. 
wife's  title  in,  whether  legal  or  equitable,  §  175. 
extent  of  wife's  interest  in.  §  176. 
liable  for  debts  of  husl>and  and  wife,  §S  176.  317. 
"living  apart,"  wife's  rights  in,  §§  177,  184. 
meretricious  union-*,  $  178. 
illicit  relations,  §  17S. 
burden  of  proi>f  to  show,  when,  §  182. 

insutlk-io!.:        kU'  to  overcome  presumption  of,  illustrations,  S  IBS. 
includes  what,  S§   184,  203. 

death  or  divorce  of  parties,  presumptions,  §§  184,  326,  354. 
increase  of  wife's  property,  §  185. 
wife's  personal  earnin'^s  are.  §  186. 
rent  of  wife's  property  is,  §§  188,  220. 
timber,  soil,  etc.,  taken  from  \>ife's  land,  §  189. 
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:OMMUNITY  PROPERTY— continued, 

interest  on  wife's  money,  §  191. 

damages  for  injury  to  person  of  either  spouse,  SI  193,  287. 

damages  to,  §  194. 

husband's  life  insurance  when,  §  195. 

statutory  penalty  when,  §§  190,  289. 

property  acquired  by  limitations,  §  197. 

colonial  grants  to  families,  S  1^8. 

pre-emption  homesteads,  §  199. 

bounty  warrants  and  land  certificates^  S  200. 

changes  and  mutation  of,  §  201. 

liability  of,  for  community  debts,  §§  202,  317. 

liability  of,  for  antenuptial  debts  of  spouses,  §  203. 

liable  for  individual  ddi>t6  contracted  during  marriage,  §{  204,  317,  323. 

fund  for  payment  of  debts  generally,  §§  204,  290. 

held  in  cotenancy,  when,  §  204. 

entitled  to  reimbursement,  when,  §§  205,  228. 

must  reimburse  separate  estates  when,  §  206. 

property  acquired  in  another  state,  status,  §  208. 

owned  by  nonresidents,  §  208. 

presumption  of,  when  wife's  schedule  registered,  S  212. 

as  affected  by  marriage  contract,  §§  274,  275. 

status  cannot  be  altered  by  mere  agreement,  §§  144,  172,  218,  278* 

wife  may  sue  and  foreclose  lien  on  when,  §  283. 

wife  may  sue  for  when,  §  284. 

suits  for  damages  to  exempt,  parties,  §  286. 

actions  concerning  generally,  §§  287,  297. 

actions  by  wife  concerning,  when,  §§  287,  292,  298. 

whether  recovery  by  parent  for  death  of  child  is,  §  288. 

actions  to  recover  damages  for  injuries  resulting  in  death  of  child,  par- 
ties, §  288. 

actions  against  railwAy  company  for  penalty^  parties,  §  289. 

whether  damages  for  alienating  husband's  affections  are,  §  291. 

control  of  where  husband  insane,  §  292. 

wife's  suits  for,  all^ations  of  capacity  to  sue,  §  298. 

limitation  concerning,  binds  wife  when,  §  310. 

rights  of  divorced  parties  in,  S§  324,  354. 

conveyances  pending  divorce,  §  340. 

allegations  concerning,  in  divorce  proceedings,  S  341. 

descent  of,  S  364. 

homestead  of  survivor  in,  §§  3G5,  371. 

See  also  Subvivob. 
COMPENSATION. 

husband  not  entitled  to,  for  caring  for  wife's  property,  §§  205,  234. 

wife  not  entitled  to,  for  household  work,  §  186. 

See  also  Pbofits. 
COMPETENCY. 

See  Witness. 
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COMPROMISE. 

wife  may  make,  §§  03,  280,  322. 

of  community  suit  by  husband,  S  287. 

CONFIDENTIAL  COMMUNICATIONS. 

between  husband  and  wife  privileged,  §  303. 

what  are,  §  303. 

another  hearing  may  disclose,  §  303. 

CONFLICT  OF  LAWS. 

as  to  validity  of  marriage,  §  11. 

as  to  place  of  marriage,  §§27,  362. 

laws  of  matrimonial  domicil,  §  27. 

intended  domicil,  §§  27,  34,  272,  279. 

discussed  generally,  §  34. 

as  to  property  rights,  §§  208,  235. 

as  to  wife's  capacities,  §  235. 

as  to  marriage  settlement,  §  279. 

causes  for  divorce,  §  339. 

decrees  of  divorce  of  foreign  state,  §  362. 

See  also  Law;  Pbopertt. 

CONSENT. 

to  marriage,  §§  2,  3,  6. 
of  husl>and  at  Spanish  law,  §§  22,  44. 
of  parent,  §§  6,  7. 

of  wife  to  husband's  act  when,  and  when  not,  nccessory,  §  35. 
of  husband  to  w"ife's  sale,  §§  37,  79,  118. 
will  not  excuse  joining  in  wife's  deed,  §  101. 
of  husband  is  question  of  fact,  §  116. 
of  husband  to  wife's  will,  §  159. 
of  wife  to  sale  of  homestead,  §  258. 
of  husband  to  wife's  fiiits  not  required,  §  282t 

of  wife  to  husband's  sale  of  exempt  personalty  not  required,  §§  273,  290 

See  also  Assent. 

CONSIDERATION. 

wife's  roluvning,  where  she  rescinds,  §  72. 

grossly  inadequate,  as  notice,  §  114. 

use  of  wife's  property  as,  for  husband's  promise  to  pay,  §  213. 

CONSTITUTIONAL  PROVISIONS, 
shivc  marriages,  §  5. 
introducing  common  law,  §  23. 
defining  marital  rights,  §  23. 
limitations,  §  23. 
qualifications  of  ofTicera,  §  33. 
descent  of  homestead,  §  159. 
defining  separate  property  of  wife,  §  209. 
exempting  and  defining  homestead,  §  243. 
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COXSTITUTIOXAL  PROVISIONS— continuecL 
liens  on  homestead,  §  243. 
all  courts  open  to  every  person,  §  280. 

exemptions  of  married  women  from  statute  of  limitations,  S  308. 
descent  of  homestead,  §  305. 
partition  of  homestead,  §  305. 

CONSTRUCTION, 
of  wills,  §  100. 
of  marriage  settlements,  §  276. 

CONTUiUOrS  TRACTS, 
homestead,  §§  249,  253. 

CONTRACTS  OK  MARRIED  WOMEN. 
See  Wife's  Contracts. 

CONTRIBUTION. 

hetween  husband  and  wife  for  wife's  torta,  S  153. 

CONTROL. 

of  property  when  husband  absent.  §§  31,  105. 
wife's  property  under  husband's,  §§  30,  37,  58,  82,  205,  210. 
of  wife's  property  where  husband  insane,  §  103. 
of  community  by  husband,  §§  110,  147,  109,  171,  176,  176,  207,  292. 
husband's,  of  wife's  property  defeated  by  conveyance  in  trust,  §  225. 

See  also  MANACiEMEXT;  Use. 

CON^•ERSI0N. 

by  husband  of  wife's  property,  §  38. 

wife  may  be  sued  for,  §  154. 

of  wife's  property,  husband  may  sue,  §  286. 

CONVEYANCE,  WIFE'S. 

wife's  power  of  attorney  to  husband,  §  41. 

contract  to  convey,  S  74. 

under  early  laws,  §  94. 

mode  prescribed  in  1841,  S  95. 

mode  of,  under  act  1840,  §  96. 

mode  prescribed  under  act  of  1879,  present  statute,  §  97. 

without  husband's  joinder,  §  101. 

•'conveyance"  defined,  §  101. 

includes  what,  §§  101,  159. 

when  husband  insane,  §§  103,  104,  116. 

husband  deserted  her,  §  105. 

of  community  property,  §§  104,  105,  116. 

the  privy  examination,  §  107. 

the  officer's  certificate,  §  108. 

of  her  separate  property,  §  115. 

of  husband's  separate  property,  §  115. 


COXVEYAXCE,  WIFE'S-^mitiniMd. 

of  eonuminitj  where  husbaiid  insane  or  ft  minor,  S  116u 

of  tlie  bomesteftd,  fi  105, 117,  25a. 

of  her  peifonftl  propertr,  {  118. 

bonds  for  tiUe,  SS  12l/l22. 

title  bonds  for  homestemd  discussed,  fi  12S,  123.  261. 

oseehftDieat*  and  other  liens  for  improrements,  SS  124,  264. 

effect  of,  on  afteT-scqaired  title,  S  125. 

will  is  not  a  ^oonrevance,'*  within  statate,  f  159. 

mortgage  on  homestead,  S  262. 

contracts  for  iniprovement>^  on  homestead  to  be  executed  am,  9  264b 

See  also  Deeds. 
CX)RPORATOR. 

wife  as,  9  77. 

COSTS. 

See  DnroBCE:  Snra. 

COVERTUKE. 

dissabilities  of,  discusiied.  f$  43.  128. 

of  defendant  appearing  in  pleading.  §  300. 

must  be  pleaded  as  a  defense,  $  301. 

CREDIT. 

wife's  buWng  on,  $$  69-71,  142,  192,  216,  218,  228. 

CREDITORS. 

generally,  discussed,  §  93. 

wife  as  creditor  of  husband,  |S  88,  145,  283. 

cannot  complain  at  husband  paying  his  wife,  when,  9  90. 

no  couocm  with  exempt  property,  9  93. 

cannot,  by  wrongfully  seizing  wife's  property,  appropriate   its 

iiity  revenues,  §   191. 
cannot  defeat  wife's  right  to  convey  her  property,  9  225. 
of  husband,  wife's  resulting  trusts,  9  239. 
have  no  concern  with  money  invested  in  homestead,  9  251. 
are  affected  by  record  of  marriage  contract,  9  275. 

CRIMES. 

of  married  women,  §  156. 

intermarriage  of  whites  and  blacks,  §  4. 

bigamy,  §  4. 

ollicer  illegally  celebrating  rites  of  matrimony,  9  10. 

wife's  bail,  S§  76,  lod. 

wife's  ''disposing  of  mortgaged  property,"  9  156. 

CRors. 

uj>on  wife's  land,  §  143. 
are  community,  §§  IS.'),  187. 
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CROPS— continiied. 

whether  ''increase  of  land,"  §§  187,  221. 
on  wife's  land  are  separate  when,  §  226. 
aa  part  of  homestead,  §§  254,  255. 

3RUELTY. 

authorizing  wife's  absence,  §  29. 
AS  grounds  for  divorce,  S§  333,  334. 

JURRENT  WAGES, 
exempt,  f  273. 

!USTODY. 

husband's,  of  wife's  property  discussed,  S  38. 

of  children  upon  divorce  of  parents,  §|  324,  352,  350. 

DAMAGES. 

for  injury  to  person  of  either  spouse,  community,  §§  193,  287. 
.  for  tort  of  husband  and  another  against  wife,  not  community,  S  193. 
to  community  property,  §  194. 
on  liquor  dealer's  bond,  §  190. 

railroad  company's  refusing  to  redeem  tickets,  S  196. 
to  wife's  separate  property,  §  229. 
to  homestead,  §§  255,  269. 
husband  may  sue  for,  to  wife's  property,  §  280. 
for  seizure  of  exempt  property,  parties,  §§  286,  290. 
notice  of,  by  wife,  §  287. 
for  death  of  child,  §  288. 

action  on  liquor  dealer's  Ixmd,  parties,  §  289. 
for  alienating  husband's  affections,  §  291. 

EALINGS. 

between  husband  and  wife,  presumptions,  S  147. 

EATU. 

of  party  to  marriage  agreement,  §  2. 

presumption  of,  §  13. 

of  wife,  effect  on  authority  of  her  agent,  §§  35,  120. 

as  a  punishment  for  wife's  crime,  §  156. 

terminates  marriage  relation  and  community,  §§  177,  324. 

of  husband,  effect  on  wife's  trusts,  §  iJ38. 

of  husband  plaintiff,  §§  280,  398. 

injuries  resulting  in,  of  child,  action  for,  S  288. 

of  husband  or  wife  does  not  license  confidential  communications,  S  303. 

of  husband  or  wife,  descent  of  property,  §  363. 

of  adopted  heir,  descent  of  property,  §  363. 

of  wife  pending  administration,  §  387. 

See  also  Descent;  Dissolution  of  Marriage;  Divorce. 
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DEBTS. 

sane  spouse  may  pay  from  community,  $  104. 

ooiiimuniiy  liability  of  community  property,  |  202. 

community  liable  for  antenuptial,  of  spouses,  $  203. 

of  individual:)  contracted  during  marriage,  §  204. 

wife  may  sue  to  recover  her,  when,  §  282. 

against  estates  of  decedent,  see  Estates  of  Decedents. 

See  also  Choses  in  Action. 
DECLARATIOXS. 

of  relative  as  evidence  of  marriage,  §  12. 

of  husband  with  respect  to  gifts  and  conveyances  to  wife.  §  85. 

of  wife  as  creating  estoppel,  §  133. 

of  husband  as  estoppel  against  wife,  §§  134,  307. 

alone  cannot  amount  to  abandonment  of  homestead,  S  270. 

of  wife,  evidence  when,  §  307. 

of  husband,  §  307. 

DEDICATION. 

of  wife's  property  to  public  use,  §  78. 
of  homestead  discussed,  §  247. 

DEEDS. 

wife  cannot  ratify  her  defective.  §  42. 
for  certain  corporation  purposes,  §§  77,  106. 
of  husband  to  wife,  §<i  81,  82.  85. 
husband  to  wife,  delivery,  $  82. 

husband  to  wife  need  not  limit  to  her  '*sole  and  separate  use,*'  §§  82,  85. 
that,  are  mortgages  may  be  shown,  §  80. 
of  wife  to  husband,  §  87. 
of  separation,  §  91. 
their  form,  §  100. 
joinder  of  husband,  §  101. 
the  privy  examination,  §  107. 
of  wife  not  signe<l,  §  113. 

wife's  signing  when  she  is  not  a  grantor.  §  llU. 
coDsti  action,  deed  or  will,  §  lli3. 
taken  in  wife's  name,  presumption,  $§  180,  181. 
failure  to  record  wife's,  does  not  affect  her  title,  §  21S. 
recitals  in,  as  giving  notice  of  wife's  equities,  §  240. 

See  also  Conveyances. 

DEEDS  OF  TRUST. 
Sec  Moutgacje. 

DEFAULT  Jl'DOMEXTS. 
agiiin>t  wifoj  S  .SI 8. 

DEFECTIVE  ACKNOWLFlXniKNTS. 
instaners,  §  lOS, 
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DEFECTIVE  ACKNOWLEDGMENTS— continued, 
equity  will  not  aid,  §§  107,  108. 
no  seal,  §  100. 
correcting,  §§  109,  110. 
rights  of  innocent  purchasers,  S  112. 

DEFECTIVE  DEEDS. 

equity  will  not  aid  wife's,  §§  107,  108,  131,  132,  130. 

no  seal,  §  100. 

generally,  §  112. 

registration  of,  as  notice,  §  112. 

as  ''title  or  color  of  title,"  §  112. 

as   an  estoppel,   §130. 

not  good  as  a  contract  to  convey,  §  130, 

wife  foreclosing  for  purchase  money,  $  139. 

of  homestead,  §  259. 

DEFENSES. 
See  Divorce. 

DEFINITIONS. 

abandonment.  §  335. 

children,  §  100. 

choses  in  action,  §  325. 

claime<l,  §  2^. 

common  property.  §§  108-170,  184. 

community  debt,  §  202. 

conveyance,  §  101* 

cruelty,  §§  333,  334. 

equitable  estoppel,  §  12T. 

ganancial  property,  §  184. 

homestead,  §§  243,  244. 

impotency.  §  330. 

increase  of  lands,  §  221. 

increase  of  property,  §§  185,  221. 

my  children,  §  100. 

necessaries,  §  54. 

our  children  in  will,  §  100. 

outrages,  §  333. 

probate  homestead,  §  159. 

separate  property,  §  209. 

survivor,  §  375. 

trust,  §  236. 

void  and  voidable  judgments,  §  319. 

DELIVERY. 

of  husband's  deed  to  wife,  §  82. 

of  wife's  property  to  Inisband,  §  82. 

unauthorized,  by  husband  of  wife's  deeil  no  estoppel.  S  134. 


as  EsmEX. 
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i^ORCE— continued, 
grounds  for.  generally,  S  320. 
iropediments  rendering  marriage  void,  S8  329,  330* 
impotency,  S  330. 
incestuous  marriage,  S  330. 
inlermarriage  between  whites  and  blacks,  S  330. 
bigamous  marriages,  S  330. 
insanity.  S  330. 

party  of  immature  years,  S  330. 
fraud,  IS  15,  330,  332. 
wife  enceinte  at  marriage,  S  331. 
antenuptial  incontinence  of  wife,  S  331. 
false  affidavit  for  license,  S  332. 

substituting  another  for  the  intended  husband  or  wife,  S  332. 
marriage  to  escape  punishment  for  violation  of  seduction  law,  §  332. 
cruelty,  excesses,  and  outrages,  S8  30,  333. 
communication  of  venereal  disease,  S  333. 
cruelty  and  outrages  affecting  the  mind  only,  S  384« 
false  charges,  slander,  and  mental  injuries,  S  334. 
charging  wife  with  unchastity,  §  334. 
murder  by  husband  of  wife's  child,  S  334. 
threats  to  murder  wife,  S  334. 
charges  of  unchastity  against  husband,  S  334. 
quarreling,  S  334. 
incompatibility  of  tempers,  §  334. 
failure  to  support,  S  334. 

failure  to  supply  medicine  and  a  physician  as  cruelty,  S  334. 
abandonment  as  ground,  §  335. 
intention  to  abandon,  8  335. 
separation  by  consent  not  abandonment,  §  335. 
abandonment  must  be  for  three  years,  S  335. 
offer  to  return  to  conjugal  society,  S  335. 
abandonment  justified,  8  335. 
involuntary  absence  not  abandonment,  S  335. 
adultery,  §  336. 

of  husband  and  wife  contrasted,  S  336. 
recrimination  in  adultery,  {§  336,  345. 
imprisonment  for  felony  as  ground,  §  337* 
not  granted  within  a  year,  §  337. 
not  granted  after  pardon  of  convict,  8  337* 
not  granted  for  imprisonment  when,  §  337* 
drunkenness  as  ground,  8  33S. 
insanity  as  ground,  8  338. 
opium  eating  as  ground,  §  338. 
religious  belief,  etc.,  as  ground,  8  338. 
caut»es  arising  outside  of  state,  8  339. 
conveyances  pendente  lite,  8  340. 

pending,  wife  may  require  inventory  and  injunction,  8  340. 
M.  VV.  —  33. 
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DIVORCE— wntinued. 

court  may  make  orders  respecting  parties  and  property,  i  Z¥k 

the  petition,  8  341. 

petition  must  show  venue,  §  341. 

allegations  of  residence,  §  341. 

allegations  of  marriage,  8  341. 

allegations  of  grounds  for,  §  341. 

allegations  of  cruelty,  outrages,  etc.,  {341. 

allegations  of  abandonment,  8  341. 

allegations  of  adultery,  8  341. 

allegations  of  incarceration  in  penitentiary.  8  34l« 

allegations  of  impediment  to  contract,  8  341. 

allegations  concerning  property,  f  ^i. 

the  citation,  8  342. 

citation  by  publication,  8  342. 

citation  to  nonresident  by  notice,  8  342. 

the  answer,  8  343. 

petition  not  taken  aa  confessed  for  want  of  ansver,  |  343L 

plaintidT  must  make  full  proof,  |8  343,  3ji2. 

extent  of  defendant's  right  to  introdoce  tcstimoBy  without  ansirer,  I 

343. 
prelum iHiocs^  8  344. 

charges  by  husbiUKi  against  wife,  presiuned  UBtme,  8  34^ 
press^URtptka  ot  piAtemicy  of  child.  8  344. 
presuropctott  alone  will  not  establish  ■aiiii^f,  f  344. 
presumption  of  dirorve  when.  8  344. 
recriiumAtiott.  8  343«. 

Bia5t  diri^e  o<is  of  acts  of  pLuntilf.  shown  as  giwmi.  §  345L 
miscoad'icc  of  plaintiif  most  be  of  same  geacnl  chnnctcr  al  defend* 

pI&Lii::iif  need  boc  bi?  wrtoiiy  blainelesew  8  34x 

sligbc  ifegrees  of  di:?ereiun*  in  plain tilTs  and  delaiiiatt;*s  g«ilt,  8  3ti. 

cv>acoiLAUoa.  §  34o. 

revival  !>t  aew  acts^  §  34*5. 

cooiioa^&cioa  rn  Adalterr  vrtises.  8  344. 

rote  CI  s^>acoiiantca  Ie?«<^  stringent  wheK  applied  %•  wiJieL  8  34iL 

'fiian:%m  Qi.  pn?oc  re^^ired.  §  347. 

re>:d«fBvi»  ^^t  prjin^iiT  f«?r  prv>cribed  time  mnst  be  fcwcd,  8  341* 

m^rrui^  aiusc  be  pnjvi^L  §  ;54r. 

marruisfe  may  be  sao-ra  by  vrinnumscamees^  8  347. 

.idrni>^>xco2»  in  d«*c\a»iaa:*5  Aaa^wer.  ^  547.  33i. 

yi\x»:  aius^c  saci>fy  v.viLrt  is  well  i*  jtiry.  |  347. 

:rij.I  vvox^  <  Accica  >ab:ect  zo  review.  |  547» 

suiliciea!;  yr\x»f,  :!*i>cr:i:wniJw  8  3-t*w 

»^?r'ir-;"n  '?ec-i'^*n  parti*?<.  H  ^4^).  3J*I^ 

a^iwi^tiU's  3'  c  3»fv:»;ss!*fcr!  y  ,ijiru:>iun.  |  35QL 
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)IVORCE— continued. 

lestimouy  of  particepa  crt mints,  §  351. 

l!ie  decree  generally,  §  352. 

a  mensa  et  thoro,  §  352. 

children  not  mode  illegitimate  by,  8  352. 

either  party  to,  may  marry  again,  §  352. 

court  may  change  name  of  either  party,  S  352. 

decree  need  not  adjust  property  rights,  custody  of  children,  etc.,  S9  352, 

354,  361. 
suits  dismissed  if  proof  insufHcient  when,  §  352. 
dex?ree  should  settle  property  rights,  §  353. 
court's  power  extends  to  what  property,  §9  353,  361. 
divi!^ion  of  community  generally,  §§  353,  354. 
disposition  of  separate  property  generally,  §  353. 
debts,  §§  353,  354. 

placing  property  in  hands  of  trustee,  §  353. 
discretion  of  court  in  disposition  of  property,  §8  353,  354. 
accounting  between  parties,  §§  354,  357. 

rights  of  parties  in  property  where  not  determined  in  divorce  proceed- 
ings, S  354. 
presumption  as  to  property  upon,  §  354. 
homestead,  §  355. 

court  may  partition  homestead,  §  355. 
court  may  set  apart  homestead  to  one  of  the  parties,  8  355. 
parties  become  tenants  in  common  in  community  homestead  when,  §  355. 
devesting  title  to  real  estate,  §  356. 
ordering  sale  of  separate  real  estate,  §  356. 
may  order  sale  of  community  real  estate,  §  356. 
setting  apart  separate  real  estate  is  not  "devesting  title,"  §  356. 
sale  of  community  homestead  not  a  devesting  of  title,  §  356. 
alimony,  8  357;   See  also  Alimony. 
costs,  statute,  §  35S. 
prevailing  party  entitled  to  costs,  §  358. 
discretion  of  courts  as  to  costs,  §  358. 
costs  may  be  adjudged  a  lien,  §  358. 
wife's  attorney  fees  not  costs,  §  358. 
custody  of  children,  8§  359,  324,  352. 
statute  of  custody  of  children,  §  359. 
placing  child  with  third  person,  §  359. 
good  of  child  primary  consideration,  5  359. 
setting  apart  property  to  support  child,  §  359. 
manner  of  making  allowance  for  support  of  child,  9  359. 
enforcement  of  allowance  for  support  of  child,  9  359. 
conclusiveness  of  award  of  children,  9  300. 
finality  of  divorce  decree  generally,  9  361. 
decree  without  service  on  defendant,  9  301. 
erroneous  decree  reversed,  void  ab  initio,  9  361. 
when  decree  affects  property,  §  301. 
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KXCUMBFIC 
See  Cjiagoes. 

ENHANCED  VALITE. 

is  not  "incrcaee/'  §9  185,  221. 

of  wife's  property  docs  not  change  its  slatus,  S  190. 

ENTICEMENT. 

See  Alienating  Affections. 

KQUITABLE  ESTATES. 

of  wife,  iu  proportion  to  her  funds  employed,  §  223* 

EQUITABLE  ESTOPPEL, 
of  married  women,  §  127. 

EQUITABLE  LIEN. 

upon  separate  estate,  when,  §  205. 

none  upon  homestead  for  improvements,  §  2C4. 

EQUITABLE  SEPARATE  ESTATE. 

of  common  law  not  specially  denied  wife,  §  225. 

EQUITABLE  TITLE. 

wife's  title  to  community  is,  §  175. 

wife's,  where  conveyance  taken  in  husband's  name,  9  228. 

EQUITY. 

will  not  charge  wife's  estate  with  husband's  contract?*,  §9  37,  59,  234. 
will  require  restoration  by  wife  of  bcnelits  received  under  a  contract 

when,  §  72. 
will  not  aid  wife's  defective  deed,  9  107. 
of  children,  notice  to  purchaser,  9  395. 

ESTATE. 

limited  to  wife  for  life,  9  224. 
to  support  homestead,  9  252. 

ESTATES  OF  DECEDENTS. 

charged  with  debts  of  deceased  in  hands  of  heirs,  §9  363,  364,  375,  38), 

388,  380,  392. 
personal  property  primary  fund  for  payment  of  debts,  9  363. 
descent  of  homestead,  99  305,  373. 
partition  of  homestead  when,  9§  365,  371,  373,  374. 
homestead  not  "charged  with  debts,''  9  365. 
partition  of  exemptions  and  allowances,  when,  99  371,  373. 
homestead  liable  for  what  debts,  §9  371,  373,  382. 
rights  of  widow  ami  children  not  affected  by  acts  of  diH»eased,  9  372. 
exemptions  and  allowances  no  part  of,  for  administration,  99  372,  373, 

380,  381. 
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ESTATES  OF  DECEDEXTS--<Joiitinued. 

exemptions  and  allowances  must  come  from,  §8  372,  373,  379,  381. 

application  for  partition  where  childreE*8  rights  have  never  heen  de- 
termined, 8  374. 

community  administration,  8  375,  see  Admi:«istration  of  Commumtt. 

partition  of  community  from   separate,  8§  388,  391. 

See  also  Descent;  Subviv(». 
ESTOPPEL. 

of  married  women  generally,  88  126,  127,  129. 

ratification  by  wife  of  husband  s  acts  when,  8  42. 

accepting  benefits  of  partition,  f §  64,  72. 

wife  making  deed  to  husband  creates  none,  8  87. 

wife's  authorizing  another  to  appear  and  acknowledge  for  her,  8  107. 

of  married  women  by  deed  to  assert  an  after-acquired  title^  §  125. 

of  married  woman  by  her  fraud,  8§  128,  262. 

illustrations  of,  as  against  married  women,  8  129. 

by  silence  or  laches,  8  ^0. 

by  accepting  benefits,  8§  131,  258,  264. 

by  pleadings,  8  132. 

of  married  women  by  declarations  and  admissions,  when,  88  133,  134. 
270,  307. 

as  to  homestead  rights  by  act  of  husband,  §8  134,  262*' 

husband  may  bind  community  property  by,  8  135* 

by  deed,  §  136. 

by  election,  88  137,  162. 

by  inventory  as  administratrix,  etc.,  8  138. 

by  judgment,  88  139,  319. 

husband  may  be  bound  by,  as  to  homestead,  8  259* 

EVIDENCE. 

of  marriage,  8  12. 

to  establish  ratification  by  wife  of  husband's  act,  8  42. 

to  establish  gift  or  transfer  between  husband  and  wife,  88  84,  92. 

not  admissible  to  contradict  legal  effect  of  deed,  8  85. 

may  be  admitted  showing  deed  to  be  mortgage,  8  85. 

not  admissible  to  correct  defective  certificate,  8  HO. 

impeaching  certificate,  8  113. 

to  overcome  presumption  of  community  admissible  when,  8  182. 

to  show  separate  character  of  property  when  standing  in  husband'i 

name,  8  210. 
character  of,  to  rebut  presumption  of  community,  8  232, 
parol  admissible  to  show  resulting  trust,  §  241. 
of  abandonment  of  homestead,  8  270, 
unrecorded  marriage  contract  not,  when,  8  275. 
transactions  with  deceased,  88  287,  304. 
confidential  comiminieations,  §  303. 

husband  and  wife  as  witnesses  for  or  against  each  other,  88  305,  SOtt. 
declarations  of  husband  and  wife,  8  307. 
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:VIDENCE— continuecL 

in  divorce  cases,  §§  347,  348,  349. 

of  particcpa  criminis  in  divorce,  8  351. 

IXCHANGE. 

of  community  property  for  separate  and  vice  versa,  S9  80,  142. 

of  exempt  for  nonexempt  property,  §  268. 

of  homestead  for  nonexempt  property,  9  268. 

See  also  Mutations. 
:XECUTION. 

in  jud<^ient  against  wife,  99  315-317,  323. 

against  wife  only,  when,  99  317,  323. 

on  wife's  judgment  issued  at  instance  of  husband,  S  323. 

against  community,  survivor,  9§  383,  399. 

:XEC;UTOR  OR  EXECUTRIX, 
wife's  bond  as,  9  76. 

See  also  Repbesentative  Capacities. 

:XEMPTIONS. 

miscellaneous,  9  273. 

homestead,  99  243,  244,  251. 

rent  of  homestead  when,  when  not,  9  255. 

damages  to  homestead,  9  255. 

proceeds  of  sale  of  homestead,  when,  9  268. 

voluntary  exchange  of  exempt  for  nonexempt  property,  9  268. 

proceeds  of  insurance  policies  on  homestead,  9  269. 

of  Iiomestea^  destroyed  by  abandonment,  §  270. 

husband  may  dispose  of,  waive,  or  encumber  the  personal  exemption.s, 

19  273,  290. 
damages  to  exempt  property;  parties  to  action,  9  290. 
suits  concerning  personal,  judgment  against  husband  binds  wife,  9  321. 

EXEMPTIONS,  SETTING  APART, 
when  done,  9  371. 
for  whose  benellt,  99  371-373. 
what  is  to  be  set  apart,  9  371. 
if  no  exempted  property,  99  371,  373. 
to  whom  delivered,  §9  371,  381. 
property  encumbered  with  liens,  99  371,  373,  382. 
where  estate  solvent,  9  371. 
where  estate  insolvent,  9§  371,  373,  380-382. 
homestead  liable  for  what  debts,  9§  371,  373,  382. 
personal,  liable  for  what  debts,  9  371. 
never  to  husband,  §  372. 

to  children,  only  upon  death  of  father,  99  372,  381. 
creditors  cannot  defeat,  99  372,  379. 
efTect  of  order,  §  372. 
court  has  no  power  to  order  sale  of,  9  372. 
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DESCENT  AND  DISTRIBUTION. 

of  coniiiiunity  where  husband  or  wife  insane,  S9  31,  375,  388. 

of  separate  property,  S  3G3. 

under  Spanish  law,  8  363. 

where  deceased  leaves  no  children,  §  303. 

where  children  also  survive,  S  3G3. 

of  community  property,  89  364,  389,  392. 

no  distinction  between  community  personalty  and  realty,  8  364. 

of  wife's  community  will  not  dissolve  a  partnership  of  husband  and 

another  when,  §  364. 
of  homestead^  9  365. 

DESERTION. 

wife's  refusal  to  remove  to  husband's  domicil,  8  28. 

See  also  Abandonment. 

DESIGNATING  HOMESTEAD, 
statute,  §§  257,  262. 

DETACHED  TRACTS. 
See  Sepabate  Tracts. 

DEVISEES. 

rights  of,  discussed,  8  159. 
rights  in  homestead,  9  159. 

DEVISE  OR  DESCENT. 

property  acquired  by,  separate,  99  209,  214,  220. 
devise  of  issues,  rents,  or  fruits,  separate,  §  220* 
descent  of  property  acquired  by,  9  363. 

DISSOLUTION  OF  MARRIAGE, 
starts  limitations,  9  310. 
mere  separation  is  not,  9  324. 
terminates  community,  99  177,  201,  324. 
terminates  status  of  parties,  §  324. 
effected  by  death  or  divorce,  8  324. 
effect  on  pending  suits,  9  325. 
presumptions  as  to  property,  99  184,  326,  354,  395. 

DIVORCE. 

relation  of  subject   to  marital  law,  9  327. 

cruelty  and  violence  to  person,  §9  30,  333. 

decree  of,  terminates  community,  89  177,  324. 

action  for,  may  be  maintained  by  wife  without  intervention  of  next 

friend,  etc.,  §  2S3. 
dctorniines  the  status  or  relation  of  married  women,  9  327. 
early  laws  coneernin;^,  ^  327. 
Spanish  law  of,  §  327. 
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TVORCE— continued. 

grounds  for.  generally,  $  320. 

iropediments  rendering  marriage  void,  S9  329,  330. 

inipotency,  S  330. 

incestuous  marriage,  S  330. 

intermarriage  between  whites  and  blacks,  S  330. 

bigamous  marriages,  S  330. 

insanity.  9  330. 

party  of  immature  years,  S  330. 

fraud,  IS  15,  330,  332. 

wife  enceinte  at  marriage,  9  331. 

antenuptial  incontinenoe  of  wife,  S  331. 

false  affidavit  for  license,  S  332. 

substituting  another  for  the  intended  husband  or  wife,  S  332. 

marriage  to  escape  punishment  for  violation  of  seduction  law,  {  332. 

cruelty,  excesses,  and  outrages,  §9  30,  333. 

communication  of  venereal  disease,  9  333. 

crnelty  and  outrages  affecting  the  mind  only,  9  334« 

false  charges,  slander,  and  mental  injuries,  9  33i« 

charging  wife  with  unchastity,  §  334. 

murder  by  husband  of  wife's  child,  9  334. 

threats  to  murder  wife,  9  334. 

charges  of  unchastity  against  husband,  9  334. 

quarreling,  9  334. 

incompatibility  of  tempers,  §  334. 

failure  to  support,  9  334. 

failure  to  supply  medicine  and  a  physician  as  cruelty,  9  334. 

abandonment  as  ground,  §  335. 

intention  to  abandon,  9  335. 

separation  by  consent  not  abandonment,  {  335. 

abandonment  must  be  for  three  years,  9  335. 

otTer  to  return  to  conjugal  society,  9  335. 

abandonment  justified,  9  335. 

involuntary  absence  not  abandonment,  9  335. 

adultery,  §  336. 

of  husband  and  wife  contrasted,  9  336. 

recrimination  in  adultery,  §§  336,  345. 

imprisonment  for  felony  as  ground,  9  337* 

not  granted  within  a  year,  §  337. 

not  granted  after  pardon  of  convict,  9  337* 

not  granted  for  imprisonment  when,  9  337* 

drunkenness  as  ground,  9  33S. 

insanity  as  ground,  9  338. 

opium  eating  as  ground,  §  338. 

religious  belief,  etc.,  as  ground,  9  338. 

caut^es  arising  outside  of  state,  9  339. 

conveyances  pendente  lite,  9  340. 

pending,  wife  may  require  inventory  and  injunction,  9  340. 

M.  VV.  —  33. 
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DIVORCE— continued. 

court  may  make  orders  respecting  parties  and  property,  i  340. 

the  petition,  §  341. 

petition  must  show  venue,  9  341* 

allegations  of  residence,  §  341. 

allegations  of  marriage,  §  341. 

allegations  of  grounds  for,  §  341. 

allegations  of  cruelty,  outrages,  etc.,  §  341. 

allegations  of  abandonment,  §  341. 

allegations  of  adultery,  S  341. 

allegations  of  incarceration  in  penitentiary,  §  341* 

allegations  of  impediment  to  contract,  9  341. 

allegations  concerning  property,  §  341. 

the  citation,  9  342. 

citation  by  publication,  9  342. 

citation  to  nonresident  by  notice,  9  342. 

the  answer,  9  343. 

petition  not  taken  as  confessed  for  want  of  answer,  9  343. 

plaintifT  must  make  full  proof,  §9  343,  352. 

extent  of  defendant's  right  to  introduce  testimony  without  answer,  § 

343. 
presumptions,  9  344. 

charges  by  husband  against  wife,  presumed  untrue,  9  344. 
presumption  of  paternity  of  child,  9  344. 
presumption  alone  will  not  establish  marriage,  §  344. 
presumption  of  divorce  when,  9  344. 
recrimination,  9  345. 

must  arise  out  of  acts  of  plaintiff,  shown  as  ground,  9  345. 
misconduct  of  plaintifT  must  be  of  same  general  character  of  defend- 
ant's, §  345. 
plaintiff  need  not  be  wholly  blameless,  9  345. 

slight  degrees  of  difference  in  plaintiff's  and  defendant's  guilt,  9  345. 
condonation,  9  346. 
revival  by  new  acts,  9  346. 
condonation  in  adultery  cases,  9  346. 

rule  of  condonation  less  stringent  when  applied  to  wife,  9  346. 
quantum  of  proof  required,  9  347. 

residence  of  plaintiff  for  prescribed  time  must  be  proved,  9  347* 
marriage  must  be  proved,  9  347. 
marriage  may  be  shown  by  circumstances,  9  347. 
admissions  in  defendant's  answer,  §9  347,  352. 
proof  must  satisfy  court  as  well  as  jury,  9  347. 
trial  court's  action  subject  to  review,  9  347. 
sufficient  proof,  illustrations,  9  348. 
parties  as  witnesses,  9  349. 
collusion  between  parties,  9§  349,  350. 
admissions  of  parties,  9  349. 
agreements  not  necessarily  collusion,  9  350. 
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testimony  of  particepa  criminis,  S  351, 

the  decree  generally,  §  352. 

a  mensa  et  thoro,  §  352. 

children  not  mxide  illegitimate  by,  9  352. 

either  party  to,  may  marry  again,  S  352. 

court  may  change  name  of  either  party,  9  352. 

decree  need  not  adjust  property  rights,  custody  of  children,  etc.,  SS  352, 

354,  361. 
suits  dismissed  if  proof  insufTicient  when,  {  352. 
decree  should  settle  property  rights,  9  353. 
court's  power  extends  to  what  property,  99  353,  361. 
division  of  community  generally,  9§  353,  354. 
disposition  of  separate  property  generally,  9  353. 
debts,  99  353,  354. 

placing  property  in  hands  of  trustee,  §  353. 
discretion  of  court  in  disposition  of  property,  99  353,  354. 
accounting  between  parties,  99  354,  357. 

rights  of  parties  in  property  where  not  determined  in  divorce  proceed- 
ings, 9  354. 
presumption  as  to  property  upon,  9  354. 
homestead,  9  355. 

court  may  partition  homestead,  9  355. 
court  may  set  apart  homestead  to  one  of  the  parties,  9  355. 
parties  become  tenants  in  common  in  community  homestead  when,  9  355. 
devesting  title  to  real  estate,  9  356. 
ordering  sale  of  separate  real  estate,  9  356. 
may  order  sate  of  community  real  estate,  §  356. 
setting  apart  separate  real  estate  is  not  "devesting  title,"  9  356. 
sale  of  community  homestead  not  a  deve^sting  of  title,  9  356. 
alimony,  9  357;   See  also  Alimony. 
costs,  statute,  9  358. 
pievailing  party  entitled  to  costs,  9  358. 
discretion  of  courts  as  to  costs,  §  358. 
costs  may  be  adjudged  a  lien,  9  358. 
wife's  attorney  fees  not  costs,  9  358. 
custody  of  children,  99  359,  324,  352. 
stAtute  of  custody  of  children,  9  359. 
placing  child  with  third  person,  9  359. 
good  of  child  primary  consideration,  9  359. 
setting  apart  property  to  support  child,  9  359. 
manner  of  making  allowance  for  support  of  child,  9  359» 
enforcement  of  allowance  for  support  of  child,  9  359. 
conclusiveness  of  award  of  children,  9  300. 
finality  of  divorce  decree  generally,  9  361. 
decree  without  service  on  defendant,  9  301. 
erroneous  decree  reversed,  void  a6  initio^  9  361, 
when  decree  affects  property,  §  301. 
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decree  set  aside  as  other  judgments,  9  361. 
conflict  of  laws,  §  3(>2. 
extraterritorial  force  of  judgment,  8  302. 
decree  where  court  has  no  jurisdiction,  §  362. 

DIVORCED  WIFE. 

cannot  charge  husband,  S  324. 

cannot  sue  former  hu8l>and  for  tort,  §8  155,  283,  325. 

cannot  bind  husband  by  her  contracts,  89  50,  324. 

suits  by,  concerning  community,  9  287. 

may  testify  against  former  husband  when,  99  305,  324. 

DOMICIL. 

of  wife  discussed,  99  28,  34,  272. 
of  wife  at  Spanish  law,  9  22. 
right  to  select,  9§  256,  271,  272. 
intended,  99  27,  34,  272. 

DONATION. 

rule  with  respect  to,  between  husband  and  wife  at  Spanish  law.  9  79. 
by  state  to  families  as  community,  9  198. 
of  homestead  by  government,  9  199. 
by  government  to  husband,  9  200. 
See  also  Gifts  and  Conveyances  Between  Husband  and  Wife. 

DURESS. 

as  avoiding  marriage,  9  15. 

of  husband,  9  48. 

as  avoiding  conveyance,  9  114. 
,  See  also  Fraud, 

EARNINGS. 

during  marriage  are  community,  99  184  203. 

wife'8  during  marriage  are  community,  §  186. 

husband  may  give  wife's  to  her  when,  99  180,  219. 

gift  of  future,  by  husband  to  wife,  9  218. 

of  parties  after  divorce,  9  324. 

See  also  Increase;  Profits;  Revenues. 

EiVSEMENT. 

husband  cannot  create,  across  >vife's  land,  §  37. 
across  homestead,  9  200. 

ELECTION. 

by  wife  under  will,  9  162. 
by  wife  as  an  eatoppel,  9  137. 

EMPLOYMENT. 

of  husband  as  wife's  agent,  §  35. 
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KXCUMBFIL 
See  Chagoes. 

EXUANCED  VALITE. 

is  not  "increaee,**  §S  185,  221. 

of  wife's  property  docs  not  change  its  status,  S  190. 

ENTICEMENT. 

See  Alienating  Affections. 

EQUITABLE  ESTATES. 

of  wife,  in  proportion  to  her  funds  employed,  §  223. 

EQUITABLE  ESTOPPEL, 
of  married  women,  §  127. 

EQUITABLE  LIEX. 

upon  separate  estate,  when,  8  205. 

none  upon  homestead  for  improvements,  §  204. 

EQUITABLE  SEPARATE  ESTATE. 

of  common  law  not  specially  denied  wife,  §  225. 

EQUITABLE  TITLE. 

wife's  title  to  community  is,  §  175. 

wife's,  where  conveyance  taken  in  husband's  name,  9  228. 

EQUITY. 

will  not  charge  wife's  estate  with  husband's  contract*,  §§  37,  59,  234. 
will  require  restoration  by  wife  of  benefits  received  under  a  contract 

when,  §  72. 
will  not  aid  wife's  defective  deed,  §  107. 
of  children,  notice  to  ])urchaser,  S  395. 

ESTATE. 

limited  to  wife  for  life,  §  224. 
to  support  homestead,  S  ^52. 

ESTATES  OF  DECEDENTS. 

charged  with  debts  of  deceased  in  hands  of  heirs,  §§  363,  364,  375,  38), 

388,  38J),  302. 
personal  property  primary  fund  for  payment  of  debts,  9  303. 
descent  of  homestead,  $9  305,  373. 
partition  of  homestead  when,  9§  365,  371,  373,  374. 
homesteiid  not  "charged  with  debts,"  9  305. 
partition  of  exemptions  and  allowances,  when,  99  371,  373, 
homestead  liable  for  what  debts,  §9  371,  373,  382. 
rights  of  widow  ami  rliildren  not  affected  by  acts  of  deceased,  9  372. 
exeniptions  and  allowances  no  part  of,  for  administration,  99  372,  373, 

380,  3H1. 
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ESTATES  OF  DECEDENTS— <;oiitinued. 

exemptions  and  allowances  must  come  from,  f§  372,  373,  379,  381. 

application  for  partition  where  children's  rights  have  never  been  de- 
termined, 8  374. 

community  administration,  9  375,  see  Administration  of  Commumtt. 

partition  of  community  from   separate,  9§  388,  391* 

See  also  Descent;  Survivor. 
ESTOPPEL. 

of  married  women  generally,  89  126,  127,  129. 

ratification  by  wife  of  husband  s  acts  when,  9  42* 

accepting  benefits  of  partition,  §9  C4,  72. 

wife  making  deed  to  husband  creates  none,  9  87. 

wife's  authorizing  another  to  appear  and  acknowledge  for  her,  9  107. 

of  married  women  by  deed  to  assert  an  after-acquired  title,  9  125. 

of  married  woman  by  her  fraud,  9§  128,  202. 

illustrations  of,  as  against  married  women,  9  129. 

by  silence  or  laches,  9  ^30. 

by  accepting  benefits,  9§  131,  258,  264. 

by  pleadings,  9  132. 

of  married  women  by  declarations  and  admissions,  when,  99  133,  131, 
270,  307. 

as  to  homestead  rights  by  act  of  husband,  §9  134,  262*' 

husband  may  bind  community  property  by,  9  135* 

by  deed,  9  136. 

by  election,  99  137,  162. 

by  inventory  as  administratrix,  etc.,  §  138. 

by  judgment,  99  139,  319. 

husband  may  be  bound  by,  as  to  homcc»tead,  9  259. 

EVIDENCE. 

of  marriage,  9  12. 

to  establish  ratification  by  wife  of  husband's  act,  9  42. 

to  establish  gift  or  transfer  between  husband  and  wife,  99  84,  92. 

not  admissible  to  contradict  legal  effect  of  deed,  9  85. 

may  be  admitted  showing  deed  to  be  mortgage,  9  85. 

not  admissible  to  correct  defective  certificate,  9  HO. 

impeaching  certificate,  9  113. 

to  overcome  presumption  of  community  admissible  when,  9  182. 

to  show  separate  character  of  property  when  standing  in  husband'i 

name,  9  216. 
character  of,  to  rebut  presumption  of  community,  9  232. 
parol  admissible  to  show  resulting  trust,  §  241. 
of  abandonment  of  homestead,  9  270. 
unrecorded  marriage  contract  not,  when,  9  275, 
transactions  with  deceased,  99  287,  304. 
confidential  comiiuinications,  §  303. 

husband  and  wife  as  witnesses  for  or  against  each  other,  99  305,  306. 
declarations  of  husband  and  wife,  9  307, 
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VI DENCE— continued. 

in  divorce  cases,  SS  347,  348,  349. 

of  particcpa  criminis  in  divoroe,  S  351. 

XCHANGE. 

of  community  property  for  separate  and  vice  versa,  99  80,  142. 

of  exempt  for  nonexempt  property,  9  268. 

of  homestead  for  nonexempt  property,  9  268. 

See  also  Mutations. 
XECUTION. 

in  judgment  against  wife,  99  315-317,  323. 

against  wife  only,  when,  99  317,  323. 

on  wife's  judgment  issued  at  instance  of  husband,  9  323. 

against  community,  survivor,  9§  383,  399. 

:XE(  UXOR  OR  EXECUTRIX. 
wife*8  bond  afl,  9  76. 

See  also  Repbesentative  Capaoities. 

:XEMPTIONS. 

miscellaneous,  9  273. 

homestead,  99  243,  244,  251. 

rent  of  homestead  when,  when  not,  9  255. 

damages  to  homestead,  9  255. 

proceeds  of  sale  of  homestead,  when,  9  268. 

voluntary  exchange  of  exempt  for  nonexempt  property,  9  268. 

proceeds  of  insurance  policies  on  homestead,  9  269. 

of  liomestea^  destroyed  by  abandonment,  §  270. 

husband  may  dispose  of,  waive,  or  encumber  the  pergonal  exemptions, 

19  273,  290. 
damages  to  exempt  property;  parties  to  action,  9  290. 
suits  concerning  personal,  judgment  against  husband  binds  wife,  9  321. 

2XEMPTI0XS,  SETTING  APART, 
when  done,  9  371. 
for  whose  Ix-neHt,  99  371-373. 
what  is  to  be  set  apart,  9  371. 
if  no  exempted  property,  99  371,  373. 
to  whom  delivered,  §9  371,  381. 
property  encumbered  with  liens,  99  371,  373,  382. 
where  estate  solvent,  9  371. 
where  estate  insolvent,  9§  371,  373,  380-382. 
homestead  liable  for  what  debts,  9§  371,  373,  382. 
personal,  liable  for  what  debts,  9  371. 
never  lo  husband,  §  372. 

to  children,  only  upon  death  of  father,  99  372,  381. 
creditors  cannot  defeat,  99  372,  379. 
effect  of  order,  §  372. 
court  has  no  power  to  order  sale  of,  9  372. 
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EXEMPTIONS,  SETTING  APART— continued. 

beneficiaries  having  income,  immaterial,  S  372. 

right  to,  a  preferential  claim,  f  372. 

right  to,  not  defeated  by  administrator,  S  372. 

come  from  estate  of  deceased,  SS  372,  379,  381. 

whether  widow  may  sell  interest  of  children  in,  S  372. 

the  homestead,  §  373. 

rural  or  urban  homestead,  S  373. 

residence  or  business  homestead,  S  373. 

selecting  homestead,  §  373. 

must  be  a  constituent  to  claim  the  homestead,  SS  373,  374. 

rights  in  homestead  same  whether  separateror  community  property,  SS 
373,  379. 

incompetent  homestead,   S   373. 

cannot  be  both  exemption  and  allowance,  S  373. 

survivor  and  other  beneficiaries  entitled  to  rent  free,  S  373. 

if  deceased  leave  homestead  on  wife*8  land,  none  set  apart,  and  no  al- 
lowance in  lieu,  SS  373,  381. 

what  persons  arc  beneficiaries  of  homestead,  §S  374,  381. 

grandchild  as  beneficiary,  S  374. 

"unmarried  daughters'*  remaining  with  family,  S  374. 

the  order  setting  apart  homestead  need  not  be  recorded  as  conveyance, 
S  374. 

power  of  district  court,  S  374. 

in  community  administration,  §  379. 

what  included  in  order,  S  380. 

sales  of,  by  survivor,  SS  372,  378,  381, 

liens  upon,  SS  371,  373,  382. 

EXEMPT  PROPERTY. 

not  fraudulent  to  donate  or  convey,  S  93. 
husband's  gift  of,  to  wife  not  fraudulent,  S  217. 

EXPLANATION. 

of  instrument  to  wife,  S  107. 

certificate  should  show,  S  108. 

whether  conveyance  may  be  avoided  for  lack  of,  S  114. 

See  also  Privy  Examutation. 
FALSE  SWEARING. 

in  obtaining  license,  S  15. 

FAMILY. 

husband  the  head,  5§  20,  22. 

colonial  grants  to,  S  198. 

exemption  of  homestead  is  to,  S  245. 

miscellaneous  exemptions  to,  S  273. 

library,  portraits,  and  pictures  exempt,  §  273. 

may  be  two  after  divorce,  S  324. 
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FARM. 

as  business  homestead,  S  253. 

FEES. 

See  Attornets'  Fees. 

FEME  COVERT, 

See  Co^TBTUBE;  Wifs. 

FEME  SOLE. 

wife  acts  as,  when,  SS  105,  115,  116. 

trusts  for,  in  contemplation  of  marriage,  S  238. 

FICTION  OF  UNITY. 

discussed,  SS  1,  25,  43,  45,  49. 

wife  takes  husband's  name,  S  17. 

forbade  gifts  between  husband  and  wife,  9  79* 

as  affecting  husband's  liability  for  wife's  torts,  $  153. 

as  affecting  wife's  right  to  sue  husband  for  torts,  S  155. 

as  affecting  wife's  right  to  sue  for  alienation  of  husband's  affections, 

9  291. 
husband  and  wife  as  witnesses,  9  302. 

FOOD. 

a  "necessary,**  9  54. 

and  shelter  for  wife's  stock,  §  60. 

FOREIGN. 

Sec  CoxBXTCT  OF  Laws. 

FORUM. 

See  Conflict  of  Laws. 

IfTlALT). 

affecting  marriage  contracts,  99  15,  332. 
in  procuring  wife's  acknowledgment,  99  113,  114,  150. 
creating  estoppel  against  married  women,  §9  128,  132. 
conversion  of  nonexempt  property  into  homestead,  not,  9  251. 
as  vitiating  marriage  contract,  9  277. 
wife  enceinte  at  marriage,  9  331. 
antenuptial  incontinence  of  wife,  whoilier,  9  331. 

See  also  Duress. 

FRAUDULENT  CONVEYANCES. 

insolvent  husband  paying  wife,  §9  90,  93. 
between  husband  and  wife,  9  217. 
by  husband  of  homestead,  9  2.39. 

FRAUDULENT  REPRESENTATIONS, 
of  husband  as  binding  on  wife,  9  42. 
of  wife  as  au  estoppel,  91  127-129. 
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FUEL. 

taken  from  wife's  land«  §  1^9, 

FULL  AGE. 
See  Age, 

GAINS. 

See  FjkBNiNGS;  PRoms. 

GANANCIAL  GOODS. 

of  Spanish  law,  SS  22,  1G8. 

See  also  CoMMimiTT  Pbopebtt. 
GARDEN. 

as  part  of  the  homestead,  §S  249,  253. 

GARNISHMENT, 
by  wife,  5  76. 

of  proceeds  of  sale  of  homestead,  S  268. 
by  wife  against  husband,  9  283. 

GIFT. 

property  acquired  by,  SS  169,  186,  209,  216. 

by  husband  to  wife,  SS  172,  206,  214,  216,  217,  218,  219. 

abandonment  of  wife  by  husband  tantamount  to,  of  community,  when, 

S  177. 
by  husband  of  wife's  earnings  to  her,  S  186,  218. 
to  wife  may  be  from  any  source,  S  216. 

to  wife  may  be  a  compensation  for  services,  yet  a  donation,  S  216. 
to  husband  and  wife  jointly,  separate  estates,  S  216. 
of  rents  and  revenues  of  trust  estate,  S  225. 
descent  of  property  acquired  by,  §  363. 

GIFTS  AND  CONVEYANCES  BETWEEN  HUSBAND  AND  WIFE. 

at  common  law,  S  79. 

with  us,  SS  79-81,  93,  172,  191,  195,  217,  278. 

of  community  property,  S§  80,  205,  217,  224. 

verbal,  S  83. 

declaration  of  parties,  SS  85,  217. 

of  wife  to  husband,  S  86. 

husband  depositing  money  in  wife's  name,  §  92. 

husband  causing  title  to  be  taken  in  wife's  name,  S  217* 

fraudulent,  S  217. 

of  exempt  property,  S  217. 

of  future  acquisitions,  S  218. 

rights  of  creditors,  S  218. 

of  wife's  personal  earnings,  S  219. 

wife's  pin  money,  S  219. 

insuring  husband's  life  in  wife's  favor,  S  227. 


IND£X«  62D 

GRANDCHILD. 

as  heir  formerly,  S  3G4. 

«s  beneficiary  of  probate  exemption^  S  374« 

GRANTS. 

See  Donations. 

GRAVEL. 

dug  from  wife's  land,  §9  189,  221. 

GROCERIES. 

"necessary,"   S  57. 

GUARANTOR. 
See  Surety. 

GUARDIAN. 

of  insane  husband,  S§  31,  166,  202. 

Kuits  by,  §§  31,  202. 

capacity  of  married  woman  to  act  as,  9S  32,  164,  282. 

of  minor  husband,  §  116. 

of  minor  children,  §§  165,  284. 

wife  as,  of  insane  and  habitual  drunkard  husband,  S§  166,  292. 

of  minor  children  of  deceased,  homestead  rights,  S§  365,  371,  374«  381. 

of  insane  wife,  unnecessary^  husband  may  sue,  §  292. 

GUN. 

one  exempt,  S  273. 

IL\BITUAL  DRUNKARD. 

support  of,  §  166. 

receiver  of  estate  of,  S  166. 

See  also  Guardian;  Insane;  Liquor  Dealer. 
HAY. 

cut  from  wife's  land,  §S  180,  221. 

HEAD  OF  FAMILY. 

husband  as,  at  Spanish  law,  §  22. 

with  us,  SS  20,  28,  256. 

when  husband  has  abandoned  wife  or  is  insane,  9$  31,  67,  257,  284,  287. 

business  homestead  of,  §  253. 

may  designate  homestead,  9  257* 

after  divorce,  99  324,  355. 

HEIR. 

of  deceased  parents,  9  363. 

cotenants,  when,  §  363. 

takes  property  subject  to  debts  of  deceased,  9  363. 

not  liable  personally  for  deceased's  debts,  9  363. 

"descendants"  of  children  not,  formerly,  9  364. 
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HEIR— continued. 

all  children  of  every  marriage  inherit,  S  364* 

right  of,  ie  not  a  ''marital  right/'  S  364. 

entitled  to  a  partition,  when,  S  364. 

property  of,  liable  for  his  debts,  S  364. 

of  mother,  not  affected  by  act  of  father's  administrator,  S  364. 

husband  and  wife  as  heirs  of  each  other,  irregular  marriage,  S  364. 

entitled  to  a  partition  of  homestead,  when,  SS  365,  373. 

homestead  right  does  not  descend  to,  §S  372,  381. 

See  also  Cuild;  CIiiloben. 
HIRE. 

as  community,  SS  1B4,  188. 

is  not  "increase,"  S  188.^ 

See  also  Rei^. 
HOGS. 

twenty  exempt,  S  273. 

HOME. 

See  DoMiciL. 

HOME  AND  FOREIGN  1x4 W. 
See  CJoNFLicT  of  Law^s. 

HOMESTEAD. 

husband  cannot  bind  wife  in  suits  concerning,  SS  37,  321. 

may  be  disposed  of  by  separation  deeds,  S  91. 

when  wife  alone  may  convey  it,  S  105. 

conveyance  of,  generally,  S  117. 

wife's  conveyance,  S  117. 

wife's  power  of  attorney  to  convey,  §  120. 

wife's  bond  for  title  to,  S§  122,  261,  394. 

liens  for  improvements,  §S  124,  264. 

estoppel  to  assert,  §S  129,  262. 

catoppel  by  act  of  husband  alone,  SS  134,  135,  262. 

as  affected  by  will,  S  169. 

wife's  abandoning,  S§  177,  272. 

pre-emption  is  community,  S  199. 

husband  may  give  to  wife,  not  fraudulent,  S  217. 

husband  paying  wife  to  sign  conveyance  of,  S  217. 

constitutional  exemption  of,  S  243. 

definition,  S  243. 

statutory  definition  and  exemption,  S  244. 

statutes,  their  scope  and  object  discussed,  S  244. 

nature  of  wife's  interest  in,  S§  245,  259,  290. 

when  rights  arise,  §S  245,  272. 

actual  occupancy  not  required,  S§  245,  247. 

what  is,  residence,  SS  246,  249. 

dedication  of,  acts  indicating,  S§  247,  248. 

isolated  buildings  and  structures,  §  247. 
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[OMESTEAD— continued. 

intention  to  designate,  SS  247,  248. 

cannot  be  two  at  the  same  time,  §S  247,  250,  272. 

in  separate  tracts  or  lots,  S  249. 

whether  rural  or  urban,  S  250. 

power  of  cities  and  towns  to  include  rural,  S  250. 

limitations  as  to  quantity  and  value^  §  251. 

the  estate  to  support,  S  252. 

may  be  chattel,  §  252. 

upon  leased  land,  S  252. 

business  homestead,  S  253. 

things  affixed  to  realty,  homestead,  S  254* 

issues,  rents,  and  damages,  S  255. 

the  right  to  select,  SS  250,  271. 

designating,  statute,  S  257. 

sale  generally,  S§  258,  290. 

sale  by  husband,  when,  SS  259,  295,  381,  394. 

husband's  agreement  to  arbitrate  boundary,  invalid,  §  259« 

hu&band  may  lease,  S  259. 

easements,  S  2G0. 

cannot  be  mortgaged,  §  262. 

mortgage,  if  no  wife,  SS  262,  396. 

abandonment  of,  will  not  aid  mortgage,  S  262. 

mechanic's  lien  on,  S  263. 

constitutional  liens  for  improvements,  S  264. 

purchase  money,  S  265. 

hu&band  may  renew  purchase-money  note,  even  though  barred,  S  205. 

"other  liens,"  S  266. 

levy  creates  no  lien  against,  S  266. 

judgment  liens,  §  266. 

taxes  due  on,  S  267. 

special  city  assessment  not  a  "tax,"  §  267. 

not  liable  to  state  for  ordinary  demands,  S  267. 

proceeds  of  voluntary  sale  exempt,  when,  §  268. 

proceeds  of  insurance  on,  SS  269,  365. 

husband  may  waive  the  exemption  of  insurance  proceeds  on  homestead, 

§  269. 
abandonment  of,  S  270. 
temporary  renting,  §  270. 
when  abandonment  of,  in  fraud  of  wife,  S  271. 
living  apart,  S  272. 
mutual  division  of,  §  272. 

husband  can  acquire  none  to  exclusion  of  wife,  S  272. 
actions  concerning,  parties,  SS  290,  295. 

Ihnitation  againat  husband  concerning,  binds  wife,  when,  S  310. 
judgment  againdt  husband  concerning,  not  binding  on  wife,  S  321. 
disposition  ui>on  divorce,  §  355. 
after  divorce,  S  355. 
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HOMESTEAD— continued, 
descent  of.  S  305. 
partition  of,  S§  365,  371. 
surA'ivor*s  rights  in,  $  365, 
minor  children  of  deceased^  §  365. 

rights  of  survivor  and  minor  children  in,  see  Allowances  tx  Lieu  of 
Exemptions;    Estates  of  Decedents;    Exemptions;    Settlxo 
xVpaut;  Subvivob,  etc. 
sales  by  survivor,  where  owner,  S  396. 

See  also  Business  Homesteads. 
HORSES. 

two  exempt.  §  273. 

HOUSE. 

See  Homestead;  Store  House. 

HOUSEHOLD   AND   KITCHEN   FURNITURE, 
exempt,  $  273. 

HUSBAND. 

must  support  wife  under  Spanish  law,  S  22. 

head  of  family,  §§  20,  22. 

selects  the  wife's  domicil,  §§  28,  256,  271. 

power  to  select  domicil  not  arbitrary,  $  28. 

must  support  his  wife,  §§  29,  51,  171. 

at  coumion  law  had  riglit  of  moderate  correction,  S  30. 

insane,  §§  31,  103,  106,  202. 

abandoning  wife,  §§  31,  287. 

as  wife's  agent,  generally,  §§  35,  42,  154,  280. 

receiving  wife's  money,  §  35. 

right  to  control  and  manage  wife's  separate  property,  §9  36,  37,  58,  205, 
321,323. 

no  power  to  charge  or  convey  wife's  property,  SS  37,  39,  58,  82,  151,  210, 
234. 

his  contracts  for  benefit  of  wife's  property,  S  37. 

his  liability  for  conversion  of  wife's  property,  SS  38,  88,  151. 

a  trustee  for  wife,  S  38. 

his  separate  property  liable  to  wife,  when,  S  38. 

his  authority  to  sign  wife's  name,  S§  39,  47,  151. 

cannot  convey  wife's  realty  by  power  of  attorney  from  her,  S  41. 

undue  influence  of,  SS  48,  114. 

''necessaries"  for,  S  58. 

may  bind  himself  in  contract  for  benefit  of  wife's  property,  S  61. 

whether  liable  upon  wife's  contracts  for  benefit  of  her  separate  prop- 
erty, §  61. 

insuring  wife's  property,  S  73. 

insane  or  absent  from  state,  wife's  power  to  make  bond  as  executrix  or 
administratrix,  §  76, 

his  deed  to  his  wife,  S  81. 
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lUSBAXD— continued. 

borrowing  wife's  money,  §§  88,  218. 

paying  his  wife,  S§  90,  03,  218,  224. 

hiring  wife  to  live  with  him,  S  ^1. 

confinement  of,  in  penitentiary,  §§  105,  292. 

delivering  wife*8  deed,  $  114. 

has  exclusive  right  to  manage  and  convey  community,  99  H^^  147,  1C9« 
171,  170,  207,  287. 

insane  or  a  minor,  wife*8  power  to  convey  the  community,  $  116. 

habitual  drunkard,  99  116,  166. 

conveying  the  homestead,  99  117,  259,  265,  295. 

cannot  bind  homestead  by  estoppel,  except,  9§  134,  135. 

may  bind  community  property  by  estoppel,  9  135. 

selling  community  in  fraud  of  wife,  9$  147,  148,  207. 

extent  of  his  liability  in  administering  the  community,  99  150,  176,  202. 

bis  liability  for  wife's  torts,  §  153. 

his  torts  in  management  of  wife's  business,  9  154. 

not  liable  to  wife  for  his  torts,  99  155,  283. 

his  earnings,  extent  of  wife's  interest  in,  §  178. 

conveying  community  to  stranger  to  be  reconveyed  to  wife,  9  183. 

not  liable  for  use  of  wife's  property,  9  191. 

land  certificates  as  his  separi^te  property,  9  200. 

not  liable  for  wife's  antenuptial  debts,  §  203. 

may  mortgage  the  community,  9  207. 

may  donate  his  interest  in  homestead  to  wife,  217. 

paying  wife  to  convey  homestead,  9  217. 

may  convey  in  trust  for  use  of  wife,  9  225. 

policy  on  life  of,  in  w^ife's  favor,  §  227. 

death  of,  terminates  wife's  trust,  9  238. 

taking  wife's  conveyance  in  his  own  name,  resulting  trust,  9  239. 

husband's  purchases  with  money  borrowed  from  wife  creates  no  result- 
ing trust,  9  239. 

his  business  homestead,  9  253. 

may  abandon  business  homestead,  9  253. 

his  right  to  select  homestead,  §§  256,  259,  205,  271,  295. 

his  power  to  abandon  homestead,  §9  256,  270,  271,  272. 

cannot  agree  to  arbitrate  boundary  of  homestead,  9  259. 

may  lease  or  grant  easement  in  the  homestead  when,  99  ^^^>  260. 

may  renew  barred  purchase-money  note  against  the  homestead,  9  265. 

may  waive  exemption  of  proceeds  of  insurance  on  homestead,  §  269. 

may  dispose  of  the  personal  exemptions,  9  273. 

whether  may  be  excluded  by  marriage  contract  from  all  interest  in  wife's 
property  after  her  death,  99  276,  278. 

must  be  sued  with  wife,  §  281. 

husband's  failure  to  sue  for  wife  discussed,  99  284,  286,  287. 

suits  by,  in  behalf  of  wife,  9§  286,  292. 

alone  sues  for  recovery  of  community,  99  287,  292. 

may  join  wife's  cause  of  action  with  his  own,  when,  §  286. 
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HUSBAND— continued. 

may  make  compromise  of  community  suit,  S  287. 

need  not  join  wife  in  suit  on  liquor  dealer's  bond,  S  289. 

refusing  to  sue  to  recover  homestead^  S  290. 

may  bring  and  prosecute  suit  concerning  homestead,  i  290. 

may  bind  the  wife  by  his  suit,  when,  SS  286,  290. 

insane  wife's  suits,  S  292. 

insane,  guardian's  suits,  S  292. 

insane,  wife  cannot  sue  for  him,  §  292. 

infancy  of,  his  suits,  S  292. 

may  sue  for  insane  wife,  S  292. 

no  authority  to  defend  wife's  suits,  S  293. 

should  always  be  sued  with  wife,  f  296. 

suing  for  wife,  pleadings,  §  299. 

cannot  arrest  limitations  in  wife's  favor,  S  312. 

judgment  against,  binds  wife,  when,  $321. 

has  control  of  wife's  judgment,  $  323. 

death  of,  effect  on  i)ending  suits,  S§  286,  325. 

powers  pending  divorce,  S  340. 

See  also  Joinder  of  Husband. 

HUSBAND  AND  WIFE. 

slaves  as,  §  5. 

"living  together"  as,  marriage,  8  11. 

a«  witnesses  to  prove  marriage,  S  12. 

conduct  as  evidence  of  marriage,  S  12. 

natural  relation  discussed,  §  20. 

relation  at  common  law,  $21. 

husband  must  support  wife,  S  29. 

husband's  authority  over  wife's  person,  §§  30,  274. 

wife's  power  of  attorney  to  husband,  §§  41,  101,  207. 

contracts  between,  §S  49,  172. 

joint  contract  for  benefit  of  wife's  property,  S  60. 

as  principal  and  surety,  §  75. 

wife  signing  husband's  bond,  $  76. 

gifts  and  conveyances  between,  at  common  law,  S  79.  • 

donations,  etc.,  between,  at  Spanish  law,  S  79. 

with  us,  §§  79-81,  172,  191,  195. 

husband's  deed  to  wife,  §  82. 

wife  as  creditor  of  husband,  §§  88,  145. 

husband  may  make  mortgage  to  secure  wife,  S  89. 

may  acknowledge  conveyance  at  different  times  and  before  different  of- 
ficers, §  101. 

making  separate  deeds,  §  101. 

wife  no  power  to  convey  husband's  property  where  he  is  insane,  S  163. 

wife's  silence  as  creating  an  estoppel  against  her  in  husband's  favor, 
§  130. 

acts  of  husband  with  respect  to  community  bind  wife,  S  135. 
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USBAXD  AND  WIFE— continued, 
cannot  be  partners  in  business,  §  141. 
actions  between,  for  fraud,  §  147. 
wife's  torts,  husband's  liability,  §   153. 
wife  as  husband's  accessory  in  crime,  §  156. 
wills  of,  §5  158,  161. 
agreement  to  make  mutual  wills,  §  161. 
respective  rights  in  the  community  property,  $  171. 
meretricious  unions,  S  178. 

illicit  relations  do  not  constitute  parties,  §§  178,  364. 
gift  by  husband  of  wife's  earnings,  when,  §§  177,  186. 
either  may  contract  a  "community**  debt,  §  20*2. 
antenuptial  debts  of,'  community  liable,  §  203. 
accounting  ^twcen,  not  required,  §  203. 
their  individual  debts  contracted  during  marriage,  S  204. 
become  tenants  in  common  in    common    property    upon    dissolution  of 

marriage,  §§  204,  324,  354,  355. 
nonresidents,  property  rights,  §  208. 

respective  capacities  to  hold  and  own  separate  estates,  §  210.  ^ 
donations  of  exempt  property  between,  not  fraudulent,  S  217. 
trust  in  wife's  favor  continues  during  their  joint  lives,  §  237, 
homestead  cannot  be  mortgaged  by  one  to  other,  §  262. 
homestead  rights  wheji  living  apart,  §  272. 
joint  intention  to  abandon  homestead  required,  when,  §  272. 
wife  may  claim  husband's  homestead  if  she  wish,  §  272. 
his  authority  over  her  person  cannot  be  impaired  by  agreement,  S  274. 
cannot  alter  legal  orders  of  descent  by  contract,  §§  276,  278. 
cannot  affect  status  of  their  property  by  mere  agreement,  S§  144,  172, 

218,  278. 
his  agreements  in  wife's  suits,  §§  37,  280.        • 
must  be  joiytly  sued,  §  281. 

his  refusal  to  sue  and  join  entitles  her  to  sue,  when,  SS  282,  286. 
his  assent  to  wife's  suits  not  required,  §  282. 
wife  suing  husband.  §§  283,  284. 

may  sue  jointly  to  recover  wife's  separate  property,  SS  284,  286. 
her  suits  when  he  has  abandoned  her,  S  284. 
husband  may  sue  for  wife,  generally,  S  286. 
his  negligence  imputable  to  her,  when,  §  287. 
may   join   in   action   for   damages   for  death   of  child,   S   288. 
may  join  in  action  to  recover  homesiend,  5  290. 
action  for  alienating  husband's  affections,  S  291. 
jointly  sued,  when,  S§  294,  296. 
should  be  jointly  suihI  concerning  honxestead,  S  295. 
not  coni]»etent  witnesses  at  common  law,  5  302. 
may  testify  where  one  a  party  to  suit,  present  rule,  S  303. 
as  witness  for  or  against  each  other,  statute,  S  305. 
offense  committed  by  one  against  the  other,  witness,  S  305. 
rule  excluding  testimony  of,  invalid  marriages,  S  306. 

M.  VV.— 34. 
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HUSBAND  AND  WIFE— iiontinued. 

parties  living  in  illicit  relations^  their  testimony,  S  3()0. 

limitations  against  husband  bind  wife,  when,  §  310. 

husband  cannot  waive  plea  of  limitations  for  wife,  S  312. 

he  cannot  revive  barred  claim  against  wife's  property,  8  312. 

he  cannot  by  new  promise  arrest  limitations  in  wife's  favor,  S  312. 

she  cannot  arrest  running  of  statute  of  limitations  in  husbands  faror 
S  312. 

husband  pleading  limitations  against  wife,  S  314. 

their  relation  generally  after  divorce,  f  324. 

their  pending  suits,  divorce,  $  325. 

wife  suing  husband  after  divorce,  S  325. 

See  also  Husband;  WifB. 
IDENTITY. 

of  husband  and  wife,  §S  1,  21,  22,  25. 

of  wife  recognized,  §§  79,  120. 

IDIOCY. 

as  afTecting  marriage,  $14. 
^  See  also  Insane. 

IMMOVABLES. 

by  what  law  governed,  SS  34,  279. 

IMPEACHMENT. 

of  husband's  deed  to  wife,  S  82. 

of  ofTicer's  certificate  to  conveyance,  §§  113,  114. 

IMPEDIMENT. 

to  marriage,  §S  329,  330. 

IMPLEMENTS  OF  HUSBANDRY. 

exempt,  §  273. 

* 

IMPLIED. 

contract  to  marry,  §  2. 

agency  of  wife,  §  32. 

agency  of  husband  for  wife  discussed,  S  35. 

of  wife  for  husband,  §§  50,  57,  67. 

donation  of  hui4>and  of  wife's  earnings,  when,  5  219. 

assent  of  husband  to  wife's  purchases  on  credit,  discussed,  S  228. 

IMPOTENCY. 

as  afTecting  capacity  to  contract  marriage,  SS  3,  14. 

as  ground  for  dissolution  of  marriage,  statute,  §S  329,  330. 

IMPRISONMENT  FOR  FELONY, 
ground  for  divorce,  §  337. 
of  hubl>and,  §§  105,  292,  296. 
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VIPROVEMENTS. 

placed  upon  land  held  under  wife's  defective  deed,  S  H^ 

placed  upon  separate,  from  oonmion  estate,  j|  205. 

include  what,  under  mechanic's  lien  law,  §  263. 

on  homestead,  lien  when,  §  204. 

value  of,  on  homestead  immaterial,  §§  251,  209. 

SXEST. 

by  husband,  wife  as  witness,  §  305. 

SCHOATE  I^URRIAGE. 
5  6. 

SXOME. 

See  Earnings;  Interest. 

ST'ORPOREAL  PROPERTY. 

community  property  includes,  §  184, 
bcparate  property  includes,  §  224. 

SXREASE. 

of  wife's  property  at  Spanish  law,  §S  168,  185. 

of  wife's  property  other  than  Ian<i  is  community,  §  185. 

of  wife's  property  defined,  §  185. 

of  slaves  under  early  law,  $  222. 

See  also  Profits;  Rents;  Revenues. 

NXREASE  OF  LANDS, 
discussed,  §  221. 
crops  not,  §  187. 
is  separate  projicrty.  §§  2CW,  214, 

\'DIAN  CUSTOMS  AND  FORMS, 
as  to  marriage,  $11* 

^'DORSER. 
See  SUBETT. 

S^FANCY. 

of  female,  marriao^e  contract,  §  3. 
as  impediment  to  marriage,  §§  0.  14. 
of  female  removed  by  marriage,  §  18. 
of  male  not  removed  by  marriage,  §  102. 
cannot  tack  coverture  to,  §  '^13. 

N. JUNCTION. 

by  wife  pending  divorce,  §  340. 

by  wife  against  sale  of  her  property,  pleadings,  §  298. 

by  husband  against  another's  collecting  wife's  notes,  §  28fi. 

to  restrain  sale  of  wife's  property',  when,  §§  233,  282,  298. 

by  wife  against  husband,  §  283. 
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INJURIES. 

damages  for  personal,  comniuiiitTy  ((  193,  196. 
to  community,  damages  for  are  community.  {  194« 
to  wife's  separate  property,  damages,  SS  229,  286. 
to  wife's  person,  husband's  negligence,  §  278. 
resulting  in  death,  actions,  9  288. 

INXOCEXT  PERSONS. 

wife  uf  invalid  marriage,  $§  1(),  178. 

under  marriage  settlement,  $  27. 

purchasers  from  husband  of  vtife's  negotiable  paper,  SI  39,  47.  233. 

no*,  protected  by  false  certificate  of  acknowledgment,  when,  S  107. 

defective  acknowledgments,  when  protected,  |S  112,  113. 

not  affected  by  fraud  of  husband,  §§  114,  150. 

bona  fide  purchasers  of  comTnunity  from  husband,  $  149. 

purcha.«er  of  community  from  husband  when  title  stands  in  name  of 
wife,  §5  180,  181. 

purchasers  from  husband  are  not,  after  record  of  wife's  schedule,  §  212. 

note:*  not  limited  to  separate  use  of  wife,  $  224. 

purchasers^  from  husband  of  wife's  property,  when,  S  233. 

resulting  trusts,  §§  239.  240,  241. 

secret  intention  to  dedicate  property  as  homestead,  rights  of,  S  248. 

purchasers  of  homestead  from  husband,  ${  259,  272. 

nuTtgagees  of  homestead,  §  202. 

record  of  marriage  contract,  |  275. 

piircha.MTS  from  husband  pending  divorce,  not  protected  when,  {  340. 

purcha>ers  from  ^urvi\or,  $  395. 

See  also  Bo.na  Fide  Pubcuasebs. 
IN  PAIS. 

eslopiHfl  by  acts,  generally.  §  126. 

INSANE. 

husband  and  wife,  guardianship,  f§  31,  103.  166. 

^IKmse,  descent  of  community  property,  5§  31,  104,  375,  388. 

husband,  wife's  i)ower  to  make  bond,  §  76. 

husl>anil,  wife's  conveyance  of  comnmnity.  §  116. 

husband,  support  of  family.  §ii  103,  166. 

hunband  or  wife,  support  of,  §5  167,  234. 

wife,  sale  of  homestead,  §$  259.  272. 

hu^^band,  wife's  suits,  §  202. 

husband  or  wife,  admini^tration,  §§  375.  387. 

INSOLVENT  ESTATE. 

homestead  rights,  §§  159,  371-373.  380,  382. 

INSURANCE. 

upon  wife's  pro|)erly,  §  60. 

wife's  contract-^  tor,  §  73. 

policy  of,  when  coiniuuiiily,  §  105. 
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S'SURANCE— continued. 

policy  of,  when  separate,  $  227. 

upon  lioinestead,  §  2G9. 

partition  of  insurance  upon  homestead,  H  365. 

policy  payable  to  creditor,  no  part  of  deceabcd's  estate,  §  372. 

S'TEXDED  DOMICIL. 
SS  27,  34,  272,  279. 

S^TENTION. 

of  parties  in  transaction  between  husband  and  wife,  S  85. 

as  alfecting  construction  of  will,  §  1(30. 

as  evidencing  gift  between  husband  and  wife,  §  195. 

8;)  affecting  wife's  purchases  on  credit,  $  228. 

to  dedicate  property  as  homestead,  S  245. 

evidencing  dedication  of  homestead,  §§  247,  248. 

to  dedicate  where  another  is  actually  the  homestead,  §  248. 

to  abandon  homestead,  §§  248,  270. 

to  dedicate  homestead,  how  shown,  §  248. 

as  affecting  construction  of  marriage  contract,  S  270. 

NTERCOURSE. 

See  Cohabitation. 

MEREST. 

on  wife's  investment,  ccmimunity,  §  185. 
on  wife's  money,  §§  191,  224. 
on  wife's  money  gift  by  husband,  §  218. 
on  purchase  money  of  homestead,  §  2(i5. 

S' VALID  MARRfAGES. 
discussed,  §S  10,  10. 

S'VESTMENT. 

of  wife's  funds,  profits,  §§  144,  190. 

may  be  made  by  wife  in  person  or  throu<rh  her  agent,  S  224. 

sSUE. 

of  slave  marriage,  §  5. 
♦  Sec  also  Child;  Childben;  Ikcrease;  Revenue. 

OJNDER  OF  HUSBAND, 
generally,  §  101. 

in  wife's  representative  capacity,  §  32. 

in  wife's  contracts  and  deeds  for  certain  corporation  purposes  unnec- 
essary, when  S§  77,  106. 
reason  for,  §§  80,  08. 
as  essential  part  of  the  wife's  deed,  §  100. 
when,  §  101. 
separate  deeds,  §  101. 
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JOINDER  OF  HUSBAND— continued, 
by  power  of  attorney  to  wife,  S  101. 
when  he  is  not  sui  juris,  {  102. 
when  he  is  insane,  {  103. 
when  he  has  deserted  wife,  §  105. 
in  wife's  power  of  attorney,  S  120. 
pro  forhia  in  wife's  notes,  §  228. 
in  sale  of  homestead,  S  258. 
in  mechanic's  lien  on  homestead,  {  263. 
refusal  of  husband  entitles  wile  to  sue,  when,  S  282. 
in  wife's  application  for  guard ian^^hip,  {  284. 
in  wife's  application  for  support  from  her  lands.  $  284. 
in  wife's  suits  whcve  their  interests  conflict,  S  ^86. 
in  wife's  suite  concerning  community.  S  '287. 
in  wife's  suit  for  death  of  child,  S  288. 
in  wife's  suit  to  recover  homestead,  S  290. 
in  wife's  suit  for  alienation  of  affections,  S  291. 
in  ^uits  against  wife,  SS  294,  295,  296. 
in  suits  against  wife  when  he  has  abandoned  her,  S  296. 

JOINDER  OF  WIFE. 

in  husband's  deed  as  a  waiver  of  her  claim  of  separate  property,  S  81. 

not  required  in  conveyance  of  husband's  separate  property  or  the  com- 
munity unless  homestead,  §{  115,  116,  119,  207. 

in  conveyance  of  community  unnece&sary  e%'en  where  title  stands  in  her 
name,  §  207. 

in  sale  of  homestead,  §§  117,  253,  258. 

where  she  is  insane,  {  259. 

required  in  mechanic's  lien,  §  263. 

not  required  in  suits  concerning  husband*s  property,  S  284. 

in  suits  for  necessaries  not  indispensable,  S  294. 

JOINT  LUCRAT1\'E  TITLE. 

was  community  at  Spanish  law,  §  184. 

joint  donation  to  liusband  and  wife,  separate  estates,  S  184. 

JUDOMKNT. 

•  decree  as  proof  of  marriage,  J  12. 
correcting  defective  certificates,  S  110. 
of  court  ordering  property  sold,  as  estoppel,  S  132. 
estoppel  by,  §  139. 
lien  as  affecting  homestead,  §  2G0. 
against  married  women,  generally,  §§  315-317. 
not  awarding  execution  specifically  against  wife's  separate  property, 

§§316,317. 
against  married  women  for  liability  other  than  contractual,  §§  315-317. 
upon  demand  againr^t  wife,  §  317. 
where  wife  recovers  as  sole  plaintiff,  §  317. 
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LIX;  MENT— continued. 

where  husband  and  wife  recover  as  plaintiffs,  §  317. 

default  against  wife,  S  318. 

against  wife  at  common  law  and  with  us  contrasted,  S  313. 

sotting  aside  by  appeal  or  error,  S  318. 

collateral  attack,  §  319. 

void  and  voidable,  {319. 

binding  effect,  generally,  §§  139,  319. 

reviving  against  married  women,  S  319. 

of  foreclosure  only,  §  320.  * 

for  costs,  when,  S  320. 

against  husband  binds  wife,  when,  SS  37,  321. 

confession  of,  by  wife,  $  322. 

execution,  §  322. 

in  wife^s  favor  in  under  control  of  hu^<band,  S  323, 

in  divorce,  see  Divorce. 

awarding  custody  of  child,  §§  359,  360. 

awarding  alimony,.  §  357. 

finality  of  divorce  decree,  generally,  S  361. 

against  community  survivor  where  minor  children  not  parties,  §  399. 

against  community  survivor  generally,  §{  383,  384,  398,  399. 

URISDICTION. 

of  suits  for  dissolution  of  marriage,  §§  328,  329. 
appellate,  in  divorce  proceedings,  §  329. 

^^OWN  OR  MADE  KNOWN. 

certificate  failing  to  show,  etc.,  §  108. 

ABOR. 

acquisitions  by,  of  either  spouse,  community,  S§  171,  184,  186,  187. 

ability  to  earn  is  not  property,  S§  219,  225. 

of  slaves  and  animals  belonging  to  wife  is  community,  8  187. 

ACHES. 

of  wife  as  estoppel,  §  130. 

coverture  a-s  an  answer  to  plea  of,  S  311. 

AND  CERTIFICATE  AND  BOUNTY  WARRANTS, 
status  as  property,  §  200. 

ANDS. 

wife's  contracts  to  buy,  §  69. 

"increase''  of,  is  separate,  §  221. 

See  also  Realty. 
ATTIE. 

part  of  homestead,  §  254. 
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LAW. 

governing  marriage  contracts,  S  2. 

Roman,  aa  to  slave  rights,  f  d. 

Spanish,  as  to  age,  IS  6,  7. 

ecclesiastical,  {  7. 

Spaiii.«h,  as  to  solemnization.  S  B. 

Indian  customs  as  to  marriage.  I  \l. 

Spanish  law  of  marital  rights,  IS  ^.  26. 

of  wife's  domicil,  S  28. 

of  matrimonial  domicil,  SS  34,  279. 

governing  prior  to  1840,  SI  44,  79. 

common,  and  Spanish,  of  gift«  and  conveyances  between  spouses,  S  79. 

early  laws  of  conveyances,  S  94. 

Spanish  law  of  forced  heirship,  S  139. 

early  divorces,  |  327. 

See  also  CoMif ox  Law  ;  Coxflict  of  Law. 
LEASE. 

leasehold  interest  will  support  homestead  claim,  S  252. 

hu&band  may,  the  homestead.  S  259. 

See  also  Rextino. 
LEGAL  TITLE. 

of  community  in  husband,  S  1T5. 

LE\'Y. 

may  be  upon  community  for  individual  debts,  |  204. 

upon  wife's  property  for  husband's  debts,  use,  and  hire,  S  230. 

upon  homestead  a  nullity,  S  20(1. 

LIBRARY  OF  FAMILY, 
exempt,  S  273. 

LICENSE. 

authorized,  SI  7,  10. 

to  whom  directed,  §  10. . 

return  on,  as  evidence,  S  12. 

LIEN. 

statutory  lalx)rer*s,  on  wife's  property,  S  124. 

againat  property  not  affected  by  dedication  of  property  as  homestead, 

|§  259,  264,  266. 
husband  may  sell  homestead  to  adjust,  IS  259,  265. 
constitutional,  for  improvements  on  homestead,  S  264. 
for  purchase  money  including  interest,  S  265. 
*'other  liens"  on  homestead,  S  266. 
levy  upon  homestead  creates  none,  |  266. 
for  taxes  on  homestead  including  costs,  S  267. 
foreclosure  of,  parties,  §  294. 
foreclosing  against  wife,  judgment,  5  320. 
against  property  of  decedent,  §|  371,  373. 
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IFE  ESTATE. 

will  support  liomcstead  rights,  S  252. 

IMTTATIOXS. 

under  Const.  18G9,  §§  23,  308. 

lu  favor  of  wife's  principal,  §S  75.  312. 

property  acquired  by,  is  community,  S  197. 

when  property  is  acquired  by,  §  197. 

statutes  of  1870,  S  308. 

statutes  of  1895,  §  309. 

statute  suspending  from  1»01  to  1870,  §  308. 

tacking  disabilities,  §$  308,  313. 

against  married  women  in  real  actions,  §  309. 

against  married  women  in  personal  actions,  {  309. 

when  statute  starts  in  real  actions,  §  310. 

when  statute  starts  in  personal  actions,  $  310. 

cause  of  action  must  have  been  complete  prior  to  coverture  to  start  the 
statute,  §  310. 

ogainst  husband  binds  wife,  when,  §  310. 

time  within  which  marriwl  women  may  redeem  land  sold  for  city  taxes, 
§  310. 

run  against  wife's  cotenant,  §  310. 

coverture  as  an  exemption  from  statute,  §  311. 

coverture  must  l>e  alleged  and  proved.  5  311. 

husband  and  wife  living  aptirt,  wife's  exemption,  §  311. 

against  wife  where  she  miglit  sue  lH»causc  of  husband's  conllicting  inter- 
ests, §  311. 

wife  may  plead.  §  312. 

husband  cannot  waive  plea  of,  for  wile,  §  312. 

wife's  new  promise,  §  312. 

wife's  promise  to  pay  barred  debt,  §  312. 

marriage  does  not  arrest,  §  313. 

husband  pleading  against  wife,  §  314. 

children's  occupancy  of  deceased  father's  estate  is  not  "title  nor  color 
of  title"  against  widow,  §  363.  ^ 

.IQUOR  DEALER. 

damages  recoverable  against,  §  196. 
action  against,  parties,  S  289. 

.IVING  APART. 

wife's  support,  §§  20,  67. 

implied  agency  of  wife,  when,  §  07. 

wife's  conveyances,  §  105. 

wife's  rights  in  community,  §§  177,  184. 

wife's  rights  to  homestead,  §§  177,  272, 

cannot  be  two  homesteads,  S  272. 

suits,  59  280,  287,  297. 
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LI\^XG  APART— continued. 

husband  and  wife  as  witnesses  against  each  other,  S  305. 
limitations  again^  wife,  (311. 

See  also  Aba^oo:«M£XT. 

LOT  OR  LOTS  IX  CEMETERY, 
exempt,  f  273. 

LOTTERY  TICKET. 

prize  drawn  by  wife,  community,  S  190. 

LL'^IBER, 

cut  from  logs  taken  from  wife's  land,  community,  f  189. 
not  ^'increase  of  land,"  {  221. 

LUXACY. 

See  I>'SA?nL 

MACHIXERY. 

affixed  to  homestead,  §  254. 

MAIXTEXAXCE. 

wife's  right  to,  $  20. 

MAJORITY. 

marriage  confers  upon  infant  female,  $18. 
infant  male  does  not  attain  by  marriage,  S  102. 

upon  reaching  his,  husband  may  avoid  his  prior  joinder  in  wife's  deed, 
8  102. 

MAXAGEMENT. 

wife's  property  subject  to  husband's,  S$  36,  37,  58,  82. 

of  wife's  property  where  husband  insane,  {  103. 

of  wife's  property  where  husband  has  deserted  her,  S  105. 

See  also  Coxtbol;  Use. 
MARITAL  RIGHTS. 

of  slaves,  §  5. 

at  common  law,  §  21. 

under  Spanish  law,  §§  22,  168. 

policy  of  our  law,  S  25. 

MARRIAGE, 
source,  {  I. 
as  civil  contract,  $  1. 
nature  of  contract,  §  2. 
defined,  §  2. 

capacity  to  contract.  §  2. 
who  may  contract,  §§  3,  6. 
who  may  not  contract,  §§  4,  6,  178. 
void,  §§  4,  14,  178,  330. 
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lAKRIAGE— continued, 
incestuous,  S  4. 
slaves,  S  5. 
solemnization,  S  &• 
curative  acts  as  to,  S  8. 
who  authorized  to  celebrate,  §  9. 
invalid,  99  9,  10. 

invalid,  legitimacy  of  children,  9  364. 
by  Indian  customs  and  forms,  9  11« 
proof  of,  §  12. 

procured  by  fraud  or  duress.  9  IS* 
common  law,  99  19,  364. 
celebrated  elsewhere,  9  27. 
relieves  infancy  of  female,  9  18. 
does  not  relieve  infancy  of  male,  9  102. 
revokes  power  of  attorney,  when,  9  120. 
relation  ceases  only,  when,  9  177. 
illicit  relations  not,  99  178,  364. 

does  not  discharge  existing  obligations  or  debts,  99  49,  203,  293. 
does  not  incapacitate  woman  from  owning  property,  9  210. 
stipulations  in  contemplation  of,  9  274. 
as  a  consideration  for  matrimonial  settlement,  $  277. 
will  not  abate  wife's  suit  instituted  dum  sola,  99  285j  296. 
dissolution  of  relation,  see  Death;  Divorce. 
abroad  of  persons  prohibited  here,  9  339. 
abroad  recognized  here,  9  339. 

iARRIAGE  SETTLEMENTS. 

marriage  contract  made  elsewhere,  §  27. 

the  contract,  construction,  99  27,  276,  279. 

statute  regulating,  9  274. 

cannot  alter  the  legal  orders  of  descent,  9  274. 

cannot  be  altered  after  marriage,  99  274,  278. 

must  be  acknowledged  and  recorded,  §  274. 

unrecorded,  good  between  whom,  9  275. 

where  recorded,  9  276. 

excluding  husband  from  all  participation,  9  276. 

marriage  a  sufficient  consideration  for,  discussed,  9  277. 

conflict  of  laws,  §  279. 

See  also  Conflict  of  Laws. 
TARRIED  WOMEN. 

limitations  in  real  actions,  9  309. 

limitations  in  personal  actions,  9  309. 

See  also  Wife. 
[ECHANICS'  LIENS. 

wife's,  generally,  9  124.   . 
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MECHANICS'  LIENS— ixmtinued. 

innocently  acquired  against  wife's  property,  S  233. 

on  homestead,  f  '2G3. 

See  aUo  Li£ii. 
MENTAL  SUFFERING. 

See  IxJiRiES. 

MERCHANT. 

married  i/toman  aj^,  SS  140-146. 

MILCH  COWS  AND  THEIR  CALVES, 
five  exempt,  S  273. 

MILK  AND  BLOTTER. 

of  wife's  cows,  community  S  185. 

MILL. 

attached  to  homestead,  S  254. 

MINERALS. 

dug  from  wife's  land,  SS  189,  221. 

MINGLING  PROPERTY. 

of  wife  with  community,  SS  144,  145,  221. 

husband  mingling  his  property  with  community,  SS  206,  354. 

MINOR. 

sale  of  intoxicating  liquor  to,  8  196. 
may  contract  marriage  settlement,  how,  S  274. 

Sco  also  Infant. 

MONEY. 

wife's  borrowing,  S  69. 

wife's  recovering,  paid  on  her  invalid  contracts,  §71. 

deposits  of,  by  husband  in  wife's  name,  S  92. 

MORTGAGE. 

by  wife  of  her  property  as  security  for  another,  $S  "5,  123,  143. 

deed  may  be  shown  to  be,  S  85. 

by  husband  to  secure  his  debt  to  wife,  §S  89,  93, 

canceling  for  fraud,  5  114. 

of  wife's  property,  generally,  SS  123,  234. 

by  wife  to  secure  debt  to  be  subsequently  contracted.  S  123. 

of  community  does  not  alter  its  status  as  property,  S  201. 

husband  may,  comniunity  property,  §  207. 

of  homestead,  S§  253,,  254,  259,  202. 

valid  as  to  excess  of  homestead,  S  202. 

form  of,  against  homestead,  immaterial.  S  262. 

renewal  against  homestead,  §5  259,  262,  265.  • 

of  things  affixed  to  the  homestead,  5  202. 
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MORTGAGE— continued. 

estoppel  to  assert,  S§  128,  129,  262. 

on  homestead  invalid,  even  though  for  borrowed  money  for  improve- 
ments, 99  2G3,  264. 
wife  may  foreclose  on  community  property,  9  283. 

MOVABLES. 

status  governed  by  what  law,  §9  34,  279, 

MUTATIONS. 

of  wife's  property,  99  146,  190,  231. 
of  community  property,  99  184,  201. 

property  taken  in  settlement  of  inheritance,  separate,  S  220. 

-  See  also  Exchange. 
MUTl-AL  WILLS. 
See  Wills. 
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NAME. 

husband's  authority  to  sign  wife's  name,  99  39,  47. 
wife's,  appearing  on  paper,  §  47. 
business  in  wife's,  9  140. 
change  of,  §9  17,  352. 

NECESSARIES. 

wife  may  pledge  husband's  credit  for,  9§  20.  51. 

wife  cannot  contract  with  husband  for,  9  49. 

what  are,  9§  51,  54,  66. 

after  divorce,  9§  50,  324. 

furnished  wife  by  parent,  whether  husband  liable,  §  51* 

source  of  husbandH*  liability  for,  99  51,  52,  53. 

for  husband,  §  58. 

attorney's  services  as,  9  60. 

insurance,  9  73. 

wife's  estate  liable  for  her  contracts  for,  9  234. 

husband  and  wife  may  be  sued  for,  9  2!M. 

allegations  in  suit  against  wife  for,  §  300. 

renewal  of  debt  as,  §  312. 

promise  to  pay  barred  debt,  not,  9  312. 

pending  divorce,  9  357. 

NEGLIGENCE. 

of  husband  imputable  to  wife,  when,  9  287. 

NEXT  FRIEND. 

wife  may  sue  without,  99  281,  283. 
NONRESIDENT. 

husband  and  wife,  9  208. 
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NOTES. 

wife's,  not  transferable  by  husband,  {{  37,  39,  151. 

presumption  of  community,  when,  S$  39,  62. 

innocent  purchaser  of  wife's,  }  49. 

wife's,  not  transferable  \iithout  husband's  consent,  }  G2. 

wife  giving,  for  purchase  of  ]and,  SS  69,  70. 

husband's,  to  wife,  $  88. 

husband  hiring  wife  to  live  with  him,  note  for  such  debt,  f  91. 

husband's,  promising  interest  to  his  wife,  S  218. 

for  wife's  property,  S  225. 

husband  signing  wife's,  pro  formaj  S  228. 

from  man  to  woman  in  consideration  of  marriage,  enforceable,  S  -*4. 

wife  suing  husband  on,  S  283. 

husband  enjoining  another's  collection  of  ^fife's.  }  286. 

wife  proper  defendant  in  action  on,  when,  S  294. 

NOTICE. 

to  husband  as  affecting  wife,  S  35. 

to  purchasers  of  wife's  title  to  her  notes,  §}  39,  151. 

rule  of,  applicable  to  husband  and  wife  as  agent  and  principal.  I  42. 

registration  of  defective  deed,  S  199. 

persons  having,  of  defects  in  wife's  conveyance,  }  113. 

from  grossly  inadequate  consideration,  §  114. 

all  persons  held  to.  of  niarried  woman's  want  of  capacity,  S  131. 

by  purchaser  of  fraud  of  husband,  {  147. 

deed  taken  in  wife's  name  is  not,  of  any  equities  in  her  favor,  SS  180, 

181. 
by  registration  of  schedule  of  wife's  property,  $212. 
what  recitals  in  deed  will  amount  to,  of  wife's  equities.  SS  240.  241,  392. 
record  of  defective  marriage  contract,  none,  S  274. 
unrecorded  marriage  contract  valid  as  to  those  having,  8  275. 
to  husband  by  citation  of  suits  against  wife,  S  296. 
of  want  of  survivor's  power  to  sell,  S  395. 
everyone  has,  of  tlie  law  of  descent,  etc.,  S  395. 
recitals  in  title  as,  of  equities  of  children,  S  395. 
burden  of  proof  to  show,  of  equity,  S  395. 

OBEDIENCE. 

dutj  of  wife,  §  20. 

OCCUPANCY. 

actual,  not  required  of  homestead,  S  247. 

OFFICER. 

authorized  to  celebrate  rites  of  matrV^^ 
acts  beyond  jurisdiction,  S§  9,  10.  ^^^tv5'^ 

illegally  celebrating  rites  of  matrinrv^^^^ 
constitutional  qualifications,  S  33.      ^^^W^^  \^^* 
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FFICER— continued, 
women  as,  §  33. 

married  woman  as,  in  certain  corporations,  §  77. 
same,  not  required  to  take  both  hubband's  and  wife's  acknowledgment 

to  deed,  S  101. 
duty  of,  in  taking  wife's  acknowledgment,  S§  107,  108. 
no  power  to  certify  unless  wife  appeared  before  him  for  the  purpose  of 

acknowledging,  §§  107,  112. 
in  taking  acknowledgment  must  act  within  his  own  jurisdiction,  S  108. 
seal  to  certificate  of  acknowledgment,  S  109. 
correcting  certificate,  S§  109,  110. 
what,  authorized  to  certify  acknowledgment,  §  111. 
de  facio,  S  HI. 

aisqiialified  to  take  acknowledgment,  when,  S  111« 
failure  to  properly  take  acknowledgment,  whether  deed  may  be  avoided, 

S  113. 
foinity  judge  to  appoint  guardian  of  insane  or  habitual  drunkard  hus- 

l>and  or  wife,  when,  S  106.  • 

FFSPRING. 

of  wife's  animals  is  'increase"  and  community,  §  185. 

UAL  PARTITION, 
of  wife's  land,  S  04. 

RCHARDS. 

Hi  part  of  homestead,  §  249. 

RDER  OF  DESCENT, 

cannot  be  altered  by  contract  between  hu<»band  and  wife,  S§  49,  274,  270, 

278,  372. 
coiiimcnt  on  rule,  §  278. 

■ 

WNED  OR  CLAIMED  BEFORE  MARRIAGE, 
property,  is  separate,  §S  214,  215,  225. 

ARAPHERNAL. 

property,  §§  22,  169. 

property  might  be  alienated,  S  94. 

ARENT  AND  CHILD. 

consent  of  parents,  §§  6,  7. 

parent  furnishing  "necessaries"  to  married  daughter,  §  51. 

written  consent  of  parent,  when,  SS  102,  274. 

giiardians^hip.  {|  165. 

support,  §  167. 

parent  may  sue  on  liquor  dealer's  bond  for  sale  to  minor  child,  S  l^^L 

action  by  parent  for  death  of  child,  §  288. 

liability  of  pjirent  not  affected  by  order  of  court  in  divorce,  S  359. 
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ARTITIOK. 

deed  ui.  may  estop  married  women,  S  1S6« 

may  lx»  had  after  divorce,  $  354. 

of  estuto,  generally,  S  364. 

of  liomestead,  S§  305,  371,  373,  381. 

of  allowance  in  lieu  of  homestead,  §  305. 

of  proceeds  of  insurance  on  homestead,  §  305. 

of  estate  where  cliildron's  rights  have  never  been  determined,  §  374. 

of  community  from  estate  of  deceased;  statute,  §  391. 

See  also  Oral  Partition. 
ARTNKR. 

wife  as.  in  mercantile  business,  Sf  141,  142,  300. 

suing  wife  as,  §  300. 

AYMKNT. 

recovery  back  by  married  woman  upon  rescinding  her  contract,  §  71. 

ENDING  SUITS. 

marriage  of  feme  sole  plaintiff,  §  2S5. 
death  of  husband  plaintiff.  §§  280,  308. 
divorce,  conveyances,  §  340. 

ENITENTIARY. 

confinement  of  husband  in,  §§  10r>.  292,  2!)0,  337. 

property  does  not  descend  and  vest,  upon  continement  in,  S  363. 

ENSIGN  MONHIY. 

is  separate  property,  {  20C. 

ERMISSION. 

of  court  to  sue,  §  281, 

jJKSONAL. 

liability  of  wife  discussed,  $§  40,  47,  50,  57,  59,  00,  00,  70,  75. 
jjroperty  of  wife,  her  conveyance  to  husband,  §  87. 
properly  of  wife,  her  conveyance,  generally,  {  118. 
j^roperty  of  wife,  where  registered,  5  211. 
^  roperty  owned  by  wife  before  marriage,  save  slaves,  formerly  became 

eoiiiniunity,  §  215. 
^x-.»iings  of  wife,  «§  184,  186,  203,  218,  219. 

r^S'AL  INABILITY. 

:9         X3fPOTE\CE;   INFANCY. 
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PLATTING  HOMESTEAD. 

into  lots,  streets,  etc.,  S§  249,  250. 

PLAY. 

See  Earxixgs. 

PLEADINGS. 

wife  must  allege  her  authority  to  sue  alone.  S  298. 

of  wife,  amendable,  §  2i)8. 

in  wife's  suit  to  recover  her  property  pleading  should  show  such  to  be 

separate  property,  §  298. 
wife  niu<t  show  the  abandonment,  §  298. 
w^ife  must  allege  capacity  to  sue  for  community,  {  298. 
allegation^  of  conHicting  interests  of  husband  and  wife,  S  298. 
not  amiss  to  crave  permission  of  court  for  wife  to  sue,  S  298. 
of  husband  in  actions  in  behalf  of  wife.  S  299. 
allegata  and  probata,  S  299. 
of  husbiind  in  actions  for  community,  S  299. 
wife's  liability  must  be  alleged,  §  300. 
of  plaintifT  showing  defendant  sued  as  a  partner  to  be  married  woman, 

S  300. 
of  plaintiff  where  no  money  demand  is  sought  against  married  wonuDr 

9  300. 
should  show  reasons  for  not  joining  husband  as  a  defendant,  §  300. 
coverture  should  be  pleaded  as  defense.  §  30L 
of  coverture  too  late  after  judgment.  §  301. 

coverture  as  exemption  from  limitation  must  l>e  alleged,  {  311, 
in  divorce  suitj  see  Divorce. 
petition  in  action  against  survivor,  §§  384,  399. 
survivor  must  assert  her  exemptions,  when  sued,  when,  S  399. 

POLICY  OF  OUR  LAWS. 

discussed,  §§  25,  83. 

invalid  or  irregular  marriage,  §§  8.  19,  178. 

as  to  contracts  between  husband  and  wife,  §{  49,  278.. 

suits  between  husband  and  wife,  §§  15."),  283. 

as  to  marriage  relation,  §  171. 

as  to  estates  of  the  parties  to  marital  union,  §  184. 

with  respect  to  the  marital  estates,  §§  210,  214. 

with  respect  to  wife's  litigation,  §§  280,  280. 

with  resi)ect  to  acts  of  survivor  in  community,  S  385. 

PORTRAITS  AND  PICTURES, 
of  family  exempt,  §  273. 

POSSESSION. 

of  wife's  proj>erty  by  husband,  presumptions,  5§  40,  134,  232. 

husband  entitled  to,  of  wife's  property,  §§  30,  37,  58,  82. 

of  liusband  is  wife's,  §  82. 

of  wife,  insu/riciont  to  rebut  presumption  of  community,  {  232. 
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POSTNUPTIAL. 

contracts,  §§  40,  172.  372. 

gifts  and  coiiveyanoes,  §§  79-81,  83,  172. 

marriage  settlement  cannot  be  altered  by,    S  278. 

POWER  OF  ATTORNEY, 
generally,  §  120. 

wife's,  to  husband,  §§  41,  101,  207. 
of  bu.sband  to  wife  to  make  deed,  discussed,  S  ^01. 
wifeV,  to  sell  homestead,  S  258. 

PRACTICE. 

wife  held  to  same  diligence,  rules,  etc.,  as  others,  §S  280,  281,  294,  322. 
marriage  of  feme  sole  plaintiff,  S§  285,  296. 
dismissing  as  to  husband,  §  296. 
in  divorce  cases,  see  Divorce. 

'RE-EMPTION  HOMESTEAD, 
is  community  property,  §  199. 
when  title  complete,  §  199. 

•REFERENCE. 

of  wife  by  husband  over  other  creditors,  §§  90,  93. 

>REMJUM. 
'  See  Insurance. 

•REPARATION. 

to  occupy  homestead,  S  247. 

PRESENCE  OF  HUSBAND. 

at  examination  of  wife,  §  107. 

•RESUMPTIONS. 

of  marriage,  discussed,  §  13. 

that  officer  has  done  his  duty,  §§  13,  112. 

of  foreign  law,  §  34. 

none  that  husband  is  wife's  agent,  §  35. 

of  community  character  of  wife's  notes,  g  39. 

wife's  name  appearing  on  paper,  §§47,  297. 

from  husband's  making  deed  to  wife,  {  82. 

of  delivery  of  title  papers  from  husband  to  wife,  §  82. 

of  community  character  of  property,  when,  §§  146,  179-181,  183,  201, 

232,  320. 
of  fair  dealing  between  husband  and  wife,  §  147. 
where  conveyance  is  to  wife,  S§  180,  181,  232. 
of  community  may  be  overcome,  S§  182,  232,  326. 
of  community,  insufficient  proof  to  overcome,  instances,  §  183. 
of  separate  estate  where  deed  made  to  wife  aft^r  husband's  death,  §  183. 
on  termination  of  community,  §§  184,  320,  354,  395. 
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PRESUMPTIOXS— continued. 

of  comniunity  as  affected  by  record  of  wife's  schedule,  S  21S. 

wife  cunnot  maintain  such  possession  aa  will  rebut  the,  of  community, 

8  232. 
wife*»  property  in  husband's  name,  {  233. 
that  payment  by  wife  was  from  community  funds,  §  240. 
of  intention  of  parties  to  written  instrument,  S  242. 
against  inequitable  matrimonial  agreement,  S  277. 
of  falsity  of  charges  of  unchastity  against  wife,  S  341. 
in  divorce  proceedings,  $  344. 
of  authority  of  survivor  in  community  to  sell,  §S  392,  393. 

PRINCIPAL  AND  SURETY. 
See  SuKETY. 

PRIVY  EX.\MINAT10N. 

of  wife,  dis<.'UJ«sed,  §§  71,  107. 

prescribed  in  1841,  S  95. 

under  act  of  184G,  S  90. 

purjwse  of,  S§  98,  121. 

as  esijiential  part  of  wife's  deed,  S§  100,  107- 

presence  of  husband,  5  107. 

certificate  should  show,  §  108. 

PROBATK  IIOMESTKAD. 
discussed,  §§  159,  373. 

PROFITS. 

of  wife's  investment,  §§  140,  142.  144,  190,  205. 
of  liuslmnd's  or  coinnumity  investments,  §  195. 

PROOF. 

of  marriage,  §§  11,  12. 

of  forcijrn  law,  $  34. 

to  establish  agency  of  husband  for  wife,  {  35. 

of  acknowle<lgments,  how  supplied,  §  108. 

PROPERTY. 

rights  where  marriage  invalid,  §  16. 

in  common-law  marriages,  §  19. 

rights  at  common  law,  §  21. 

rights  at  Spanish  law,  §§  22,  108. 

rights  defined  by  constitution.  S  23. 

rights  in  property  acquired  in  another  state,  S  27. 

rights  in  proj)erty  acquired  while  en  route  to  this  state,  {  27. 

married  woman's  right  to  own,  §  79. 

division  of.  between  husband  and  wife  upon  separation,  8  91. 

embraced  in  statute  of  conveyances,  §§  95-97. 

status  of,  not  affected  by  agreements,  when,  {§  144,  172,  218,  278. 
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PROPERTY  —continued. 

status  of,  not  aiTected  by  subsequent  legislative  act,  S  173. 
status  determined  by  origin  of  title,  and  not  time  of  receiving  formal 
deed,  §§  184,  200,  215,  224. 
•  acquired  in  another  state,  status,  S  208. 
*'owiied  or  claimed  before  marriage"  is  separate,  §§  214,  215. 
ability  to  earn  is  not,  S  210. 
wife's  homestead  rights  are  not,  S  259. 
affected  by  marriage  contract,  §  275. 
marriage  contracts  where  recorded,  §  276. 
wife  may  sue  to  recover  her,  {  282. 

PROVISIONS  AND  FORAGE, 
exempt,  S  273. 

•UBLIC  OFFICE. 

riglit  of  women  to  hold,  §  33. 

URCHASE  MONEY. 

wife's  liability  for,  discussed.  §  70. 

wife  receiving,  creates  no  pfttoi)pel,  8  131. 

wife  foreclosing  for,  does  create  estoppel,  {  139. 

returning,  by  wife,  §  152. 

husband  may  sell  homestead  to  pay,  §  259. 

for  homestead,  discussed,  §  2G5. 

includes  interest,  §  265. 

wife  proper  defendant  in  action  for,  when,  294. 

LAILWAY  COMPANIES. 

right  of  way  across  wife's  land  conveyed  by  husband,  §  37. 
refusing  to  redeem  tickets;  damages,  §  190. 

husband  may  grant  right  of  way  aera-^s  homestead,  when,  §  2G0. 
actions  for  penalty  for  refusing  to  redeem  tickets;  parties,  S  289, 

lATIFICATION. 

of  marriage  procured  by  fraud  or  duress,  §  15. 

by  husband  of  wife's  invalid  contracts,  §  37. 

by  wife  of  husband's  disposition  of  her  property,  §S  42,  130,  152. 

as  affecting  wife's  right  to  rescind,  S  72. 

lEALTY. 

hu:*band  no  authority  to  alienate  wife's,  S  37. 
registration  of  wife's,  where  made,  §  211. 
"devesting  title"  in  divorce,  §  3i^«. 

lECKIVKR. 

of  insane  person's  estate,  when,  S  106. 
of  cunini unity  estate,  8  399. 
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RECONXILL^TIOX. 

of  husband  and  wife;  property  rights,  f  91. 

RECORDING. 

of  wife's  invalid  deed  no  notice,  when.  §§  ST.  IW.  112. 
of  wife's  deed  where  defective  ah  to  husband,  S  1*^ 
wife's  brand;  presumption,  93  ISO,  2.12. 
of  wife's  muniments  of  title,  |§  213,  275. 
homestead  designation,  9  257. 
marriage  contract,  99  274,  275. 

RECRfMlXATIOX. 
See  DivoBCE. 

REGISTRATION. 

of  wife's  separate  property,  $$  211,  212,  275. 

REIMBURSEMENT. 

by  husband  of  community,  S  I7C. 

of  community  from  separate  estate,  when,  $$  205.  228. 
of  separate  estate  from  eoniniunity.  §  20<>. 

community  not  entitled  to^  for  husband's  services  in  caring  for  wife's 
property,  §  234. 

REMARRIAGE  OF  WIDOW. 
S9  375,  387,  400. 

RENT. 

of  wife's  property,  community,  55  188,  205. 

duf  or  owing  at  marriage  may  be  separate  prop£»rty.  $  215. 

rents  and  profits  of  lands  devised  to  wife,  community,  §  220. 

and  profits  from  trust  estate,  §  225. 

of  wife's  land  when  separate,  §§  22(5,  230,  237. 

of  homestead,  $  255. 

RENTAL  PROPERTY, 
not  homestead,  §  249, 

RENTING. 

homestead,  99  249,  255. 

not  an  abandonment,  when,  §  270. 

REPAIRS. 

to  wife's  separate  property,  9  60. 
to  wife's  property,  lien,  §   124. 

REPRESENTATIV?:  CAPACITIES. 

married  woman  as  agent,  trustee,  etc.,  9  32. 
wife's  l)onds  in,  §§  70.  I(i4. 
exociitrix  or  administratrix,  §  76. 
guardian,  9§  32,  164. 
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':putation. 

as  proof  of  marriage,  §  12. 
husband  slandering  wife,  §  155. 

DISCISSION, 
of  contract  by  married  women,  §  71. 
by  wife,  returning  benelita,  §  72. 

CSPONDEAT  SUPERIOR, 
doctrine  of,  §  154. 

:SULTING  TRUSTS, 
discussed,  $  239. 

parol  evidence  axlmissible  to  show,  §§  216,  241. 
in  favor  of  wife  where  conveyance  taken  in  husband's  name,  §  228. 
wife's  rights  in,  not  subject  to  the  registration  laws,  §  239. 
not  the  result  of  contract,  §  239. 
parol  evidence,  §  241. 
quantum  of  proof  to  show,  §  242. 

rrR.\CT. 

certificate  of  officer  should  show  that  wife  did  not  wish  to,  §  108. 
wlien  wife's  right  to,  is  exhausted,  §§  121,  122,  261. 

cvp:nues. 

of  wife's  property  are  community,  §  205. 

of  wife's  property  liable  for  her  support,  §§  59,  118. 

of  trust  estate,  when  separate,  §§  225,  237. 

ilVOCATION. 
of  agency,  §§  35,  120. 
of  will,  §  103. 

)ADS  AND  STREETS, 
across  homestead,  §  260. 

x:k. 

quarried  from  wife's  land,  §§  189,  221. 

jRAL  HOMESTEAD, 
defined.  §  243. 

may  embrace  separate  tracts,  §  249. 
what  is,  §  250. 
extent  of,  §  251. 
improvements  on,  §  251. 
value  under  early  law,  $  251. 
business  homestead,  §  253. 
cannot  combine  with  urban,  §  253. 

Sec  also  Homestead. 


552  INDEX. 

SADDLES,  BRIDLES,  AND  HARNESS, 
exempt,  $  273. 

SALE. 

of  wife's  property  by  husband,  §§  37,  152. 

of  homestead  by  husband,  §  117. 

wife  no  power  to  make,  of  her  interest  in  community,  §  174. 

of  community  by  husband,  §  207. 

of  exempt  property  not  fraudulent,  §  217. 

of  wife's  property  restrained,  when,  §§  233,  282. 

of  homestead  and    purchase  of  unother    as    intention    to   dedicate  n^' 

homestead,  $  247. 
of  business  homestead,  $  253. 
of  homestead,  generally,  §  258. 
of  homestead  by  husband,  when,  §S  259,  2G5. 
"pretended"  of  homestead,  §  262. 
of  homestead  for  taxes  may  include  costs,  $  267. 
proceeds  of,  of  homestead  exempt,  when,  §  268. 
of  community  at  foreclosure  to  pay  wife's  debt.  i$  283. 
by  survivor,  §S  378,  381,  384,  387,  390,  392-394,  397. 
See  also  Gifts  and  Conveyances  Between  Husband  and  Wife. 

SAND. 

See  Stone. 

SCHEDLXE. 

of  wife's  separate  property,  §  211. 

SEAU 

as  essential  part  of  wife's  deed.  §§  100,  108,  109. 

SEPARATE  ACKNOWLEDGMENT, 
form  prescribed  in  act  of  1841,  §  95. 
under  act  of  1840,  §  96. 
under  act  of  1879,  present  statute,  §  97. 
a  "receipt"  held  to  require,  §  101. 
time  of  taking,  discussed,  §  101. 
separate  deeds  as,  §  101. 

statute  no  application  to  what  conveyances  of  wife,  §§  115,  116,  118. 
to  conveyances  of  personal  property,  §  118. 
of  wife's  power  of  attorney,  §  120. 

liens  for  iuij  loveinents  upon  homestead,  §$  124,  263,  264. 
wifo  insane,  §§  251),  272,  375. 

See  also  Acknowledgments. 

SEPARATE  PROPERTY  OF  WIFE, 
of  wife  under  Spanish  law,  §  22. 
constitutional  provision,  §  23. 
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IPARATi:  PROPERTY  OF  WIFE— continued. 

iiot  liable  to  husband  for  support  of  wife,  SS  29,  210. 

control  of,  when  husband  has  abandoned  wife  or  is  insane,  §§  31,  103^ 

167. 
husband's  right  to  control,  §S  36,  37,  58,  205,  321,  323. 
husband  no  power  to  charge  or  convey,  $§  37,  39,  58,  59,  82,  151,  210. 
hus-band's  contracts  for  benefit  of,  §§37,  59,  60,  234. 
liable  when,  S§  59,  69,  234. 
wife's  contracts  concerning,  §  60. 
what  are  ^'expenses  for  benefit"  of,  §  60. 
purchases  on  credit,  when.  §§  69,  216,  218,  228. 
mortgages,  §  75. 

its  dedication  to  public  use,  S  78. 
husband's  declarations  concerning,  §  85. 
under  her  control  when  husband  insane,  §§  31,  103, 107. 
conveyances  of,  §  115. 
wife's  power  of  attorney  to  convey,  §  120. 
her  bonds  for  title  to,  §S  121,  122. 
her  mortgage,  generally,  §  123. 
liens  for  repairs  or  improvements,  §  124. 
her  purchases  on  cre<lit,  when,  9  142. 
borrowed  money,  when,  §§  143,  184,  228. 
burden  of  proof  as  to,  §§  145,  146,  182. 
mutations  of,  §§  140,  223,  231. 
whether  liable  to  reimburse  husband  where  he  has  paid   for  her  tort,. 

§  ir»3. 

may  be  willed,  §  159. 

conveyance  of,  to  wife,  may  negative  community  presumption,  §  180. 

increase  of,  is  community,  §  185. 

rents  and  hire  of,  is  community,  §  188. 

crops  grown  upon  land  the,  are  eonununity,  §  187. 

interest,  when,  §  191. 

damages  for  tort,  when,  §  193. 

damages  recovered  on  liquor  dealer's  bond,  when,  S|  196,  289. 

wife's  interest  in  community  is  notj  §§  174,  203. 

inprovements  of,  from  community,  §  205. 

not  equitably  chargeable  with  expense  of  managing  by  husband,  §  205. 

entitled  to  be  reimbursed,  when,  §  206, 

defined,  $  209. 

wife's  right  to  hold,  generally,  §  210. 

registration  of,  §  211. 

not  lost  by  failure  to  register,  §  212. 

not  lost  by  failure  to  record  her  muniments  of  title,  §  213, 

what  is,  generally,  §  214. 

"owned  or  claimed  before  marriage"  is,  §  215. 

community  of  a  former  marriage,  §  215. 

rents,  hire,  and  the  like  may  be,  when,  §§  215,  220. 

property  acquired  by  gift,  §  216. 
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SEPARATION  DEEDS. 
diseuss(Ml,  §  91. 

SEQIESTRATIOX. 
by  wife,  §  70. 

SERVICES. 

c^f  wife,  §  32. 

SEW. 

See  Earnings. 


Sec  also  Earnings;  Labob. 


SHEEP. 

twenty  head  exempt,  §  273. 

SILENCE. 

by  wife  as  estoppel,  §§  37,  130,  213. 

SLMl'LATED  SALE  OF  HOMESTEAD. 
§  202. 

SLANDER. 

wife  may  be  sued  for,  §  L54. 

of  wife  by  husband;  wife  ixs  a  witness,  §  305. 

» 

SLAVES. 

marriage  of,  §  .l. 

"increase  of,"  as  separate  property,  §S  200,  222. 

SOIL,  ETC., 

taken  from  wife's  land,  §  ISO. 

SOLE  AND  SEPARATE  USE. 

in  deed  from  husband  to  wife  unneocaaary,  §  82. 
in  deed  to  wife,  presumption,  §§  180,  182. 
words  not  equivalent  to,  §  183. 

SOLEMNIZATION. 

of  marriajre,  §§  8,  13,  10. 
abroad,  §  27. 

SPANISH  LAW. 
See  Law. 


SPECI EIC  PERFORMANCE. 
01  wife's  eonlrait,  §  74. 
of  title  bonds,  §§  121,  122,  2G1,  304. 
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SPECULATION. 
See  Profits. 

STALE  DEMAND. 

coverture  as  an  exemption  from  plea  of,  9  311. 

tacking  diHabilitied,  $  313. 

See  also  Limitations. 
STATION  IX  LIFE. 

as  affecling  wife's  contract  for  necessaries,  S§  54,  73. 

STATUS. 

of  1iusl>and  and  wife,  55  1,  327. 

of  parties,  by  what  law  governed.  5  34. 

of  wife  at  coimnon  law,  i  79. 

of  property  not  affected  by  mere  agreements  of  parties.  55  144.  172.  218, 

278,  372. 
of  property  not  affected  by  subsequent  legislative  act,  5  I'S. 
of  property  is  determined  by  time  right  accrued,  5i|  184,  215,  224. 
of  proptTty  acquired  in  another  state,  5  208. 
of  parties  as  affected  by  divorce,  5  327. 

STATUTE. 

of  ''sixteen'*  and  "fourteen"  years,  5  4. 

intermarriages  of  whites  and  blacks,  §  4. 

bigamy,  5  4. 

incestuous  marriage,  5  4. 

validating  certain  rilave  marriages,  5  5. 

age  of  consent,  5  ^»' 

marriaj^e  lici^nse,  $5  7,  10. 

validating  certain  marriages,  5  8. 

who  niav  celebrate  rite^  of  inatriinonv,  5  9. 

punishing  for  illegal  c'lebration,  5  10. 

pr(»of  ot  marriage.  5  12. 

presumption  of  death.,  5  13. 

change  of  name,  5§  17,  3r>2. 

marriage  of  infant  female.  §  18. 

adopting  common  law.  §  24. 

marriages  celebrated  els«*where.  $  27. 

wife's  li^ihls  to  support  from  htr  lands.  55  20.  220.  284. 

<;uardiansliip  of  insane  iiusband  or  wife^  ^§  31,  103,  166. 

husband's  control  of  wife's  separate  property,  i  30. 

wife's  contracts,  55  45,  50,  00. 

of  convey  an  OPS,  di>*i'Ussod.  5  74. 

wife's  bail.  §§  70,  15r». 

wife's  lM»nd  as  executr'ix  or  administratrix,  55  "0,  164. 

when  surviving  hii?^buT\v\  ov  wife  under  twenty-one  years.  §§  76,  36^ 

wife'm  contracts  a'l^CV  vVeeOift  iov  certa'in  corporaticm  purfiose,  §  77. 
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TATl'TE^<rontiTiued. 

of  eonvL'yaiK-es,  1841,  §  95. 
of  conveyances,  1846,  §  90. 

of  conveyances,  1879,  present  statute,  $$  97,  109. 
infant's  contracting  marriage  settlements,  ft  102. 
descent  of  community  property  where  one  of  spoui^s  insane,  $  104. 
correcting  defective  certificates,  §  110. 
who  authorized  to  certify  acknowledgments,  5  111. 
laborer's  lien,  $  124. 
mechanic's  lien,  §§  124,  263. 
fraudulent  conveyances,  §  148. 
crimies  of  married  women,  §  150. 
wills,  §  158. 

declaring  certain  instruments  to  pass  the  title  in  fee  simple,  §  160. 
♦'children"  in  wills,  §  100. 
manner  of  revoking  will,  §  103. 
birth  of  child  as  revoking  will,  §  163. 
married  woman  us  guardian.  §  104. 
rights  of  parents  to  guardianship  of  child,  §  165. 
receiver  of  insnne's  estate,  when,  {5  100. 
support  of  insane,  §§  100,  107,  23-1. 
defining  conmiunity  property,  §§  109,  170. 
damages  recoverable  against  liquor  dealer,  §§  190,  289. 
penally  against  railroad  companies,  §§  190,  289. 
community  properly  liable  for  community  debts,  §  202. 
deftning  wife's  separate  estate,  §  209. 
registration  of  wife's  separate  estate,  §  211. 
defining  and  exempting  homestead,  §  244. 
^dcfrignating  homestead,  §  257. 
exempting  proceeds  of  sale  of  homestead,  §  208. 
marriage  settlements,  §  274. 

unrecorded  marriage  contract  good  between  parties,  etc.,  §  275. 
wife  may  sue  for  recovery  of  separate  property,  §  284. 
wife's  suits  instiuiteil  ihim  sola,  §  285. 

husband  may  sue  for  recovery  of  wife's  separate  property,  §  286. 
personal  injuries  resulting  in  death,  action  for,  §  288. 
venue  of  suits  against  married  women,  §  293. 
confidential  conmiuuications,  §  303. 

excluding  evidence  of  transactions  with  deceased,  §  304. 
husband  and  wife  as  witnesses  for  or  against  each  other,  S  305. 
limitations  not  applicable  to  married  women,  etc.,  §§  308,  309. 
suspending  laws  of  limitation  from  1801  to  1870,  §  308. 
•exemption  from  limitations  of  married  woman  in  redeeming  laud  sold 

for  city  taxes,  §  310. 
early  exeiiipiion  from  statute  of  limitations,  §  311. 
agiiinnt  tacking  disabilities,  §  313. 
execution  against  wife,  §§  315,  323. 
juU;:»r.0Mt  in  demands  a«>ainst  wife,  §§  317,  323. 
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STATUTE— wntinued. 

presumption  as  to  property  upon  disdolotion  of  marriage,  §  323. 

early  divorce  laws,  $  327. 

prt!^«*nt  divorce  laws,  $  328. 

adultef  y  as  ground  lor  divorce,  §  336. 

recrimination  in  adulter}',  §  330. 

c-ouAeyanee  pending  divorce  suits.  $  340. 

wile  may  require  inventory  and  injunction  in  divorce  case,  S  340. 

in  divorce,  court  may  make  orders  respecting  parties  and  property,  § 

340. 
answer  in  divorce  cases,  5  343. 
quantuni  of  proof  required  in  divorce,  $  347. 
pai  ties  to  divorce  suits  may  testily,  §  349. 
children  not  made  illegitimate  by  divorce,  S  352. 
either  party  to  divorce  may  marry  again,  |  352. 
court  may  change  name  of  party  to  divorce,  §  352. 
decree  oi  divorce,  §  332. 

decree  of  divorce  may  settle  property  rights  of  parties.  §  353. 
forbidding  devestiture  of  title  to  real  estate  in  divorce,  S  350. 
allowing  alimony,  §  357. 
costs  in  divorce,  $  35S. 
custody  of  chiMren,  §  359. 
descent  of  property,  §  363. 

death  of  adopted  heir,  descent  of  property,  §  363. 
descent  of  community  property,  f  .304. 
counnunity  descends  charged  with  debts,  S  364. 
children  born  before  marriage  inherit,  S  364. 
descent  of  homestead,  §  365. 
partition  of  homestead,  §  365. 

homestead  rights  same  whether  separate  or  community  property,  $  365. 
administration,  §§  300,  381. 

survivor  may  renounce  right  to  administration,  $  366. 
revoking  letters  in  favor  of  one  having  preference,  §  366. 
allowance  for  support  of  widow  and  minor  children,  $  367. 
eetting  apart  homestead  and  other  exemptions  and  allowances  in  lieu^ 

§371. 
administration  of  community,  §  375. 
administrator  not  entitled  to  exemptions,  $  381. 
homestead  liable  for  certain  debts,  §§  371,  373,  382. 
remarriage  of  widow,  §§  375,  387,  400. 
partition  of  community  from  separate  estate  of  deceased,  §  391. 

STATUTE  OF  FIL\UD8 

parol   evidence  admissible  to  establish  resulting  trusts,   §  241. 

contract  to  marry,  §  2. 

release  by  heir,  §  63. 

f>arlitiv^n  of  law,  §  03. 

Cfc.greements  concerning  boundaries,  §  05. 
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TATUTE  OF  FRAUDS— continued. 

dedication  of  wife's  land,  §  78. 

wife's  conveyance  of  pergonal  property,  5  118. 

wife's  parol  agreement  to  sell  lionicistead;  §  261, 

See  also  \Vkiti>u. 
TEALING. 

wife's  property  by  husband,  §  38, 

TpCKHOLDKR. 
wife  as,  $  77. 

TOCKS. 

certificates,  see  Notes. 

TONE. 

from  wife's  land,  §§  180,  221. 

TOREHOUSE. 

homestead,  when,  §  253. 

UBROGATION. 

wife's  right  to,  §  75. 

of  one  furnisliing  money  to  discharge  lien  on  homestead,  §  205, 

UFFRAGE.* 

women  not  entitled  to,  §  33. 

UITS. 

by  guardian  of  insane  husband,  §§  31,  292. 

husband  can  make  no  agreement  in,  concerning  wife's  property  or  home- 
stead, §§  37.  2S0,  322. 
against  husband  t-o  recover  wife's  counsel  fees,  §  60. 
to  correct  defective  certificate,  §  110. 
whether  perniitted  to  im])each  certificate,  §  113. 
of  wife  at  common  law,  §S  153,  2J)1.  . 
wife  may  make  compromise,  §§  63,  280,  322. 
by  and  against  married  women  generally,  §§  280,  283. 
wife  may  api>ear  in  her  individual  capacity  in,  §§  281,  293. 
wife's,  against  huslxind,  §§  283,  284. 
wife  as  a  plaintitT  generally,  §  284. 
to  recover  wife's  separate  property,  S§  284,  325. 
wife's,  where  husband  abandons  her,  §  284. 
wife  improper  party  with  husband  in  his  suits,  §  284. 
instituted  by  wife  dum  sola  not  abated  by  marriage,  §§  285,  290. 
not  aim  ted  by  death  of  husband,  when,  fi  286. 
parties,  where  husband  and  wife  live  apart,  §  286. 
for  recovery  of  comnnmity  i)rop<Tty,  §§  287,  321. 
by  wife  concerning  community  property,  §i$  287-298. 
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SUITS— continued. 

husband  manages  the  community,  §  287. 

parties  to,  in  action  for  damages  for  death  of  child.  §  288. 

parties  to.  in  action  against  liquor  dealer,  S  289. 

parties  to,  in  action  against  railway  companies  for  penalty,  {  239. 

concerning  the  home^ead,  parties,  §§  290,  295,  321. 

husbands,  in  behalf  of  wife,  binds  her,  §|  286,  290.  321. 

by  wife  for  alienation  of  husband's  affections,  f  291.       ^ 

wife's,  when  husband  insane,  §  292. 

by  guardian  of  insane  husband,  §  292. 

by  husband  where  wife  insane,  \  292. 

husband  where  he  is  a  minor,  §  292. 

wife  as  defendant,  generally,  \  293. 

husband  cannot  defend  wife's,  \%  293,  321. 

citation  to  wife,  service  of,  |  293. 

against  wife,  venue,  %%  293,  290. 

aginst  husband  and  wife  jointly,  when,  %\  294,  296i. 

dismissing  as  to  husband,  §  296. 

against  wife  where  husband  absent,  \  296. 

on  contract  signed  by  wife,  parties,  %  297. 

again«it  hu^l>and,  wife  unnecessary  party,  $  297. 

by  wife,  hor  pleadings,  §  298. 

by  husband  for  wife,  his  pleadings,  §  299. 

again:^t  wife,  her  liability  must  be  alleged.  $  300. 

limitationH,  sec  Limitations. 

concerning  wife's  separate  property,  limitations  discussed,  \  311. 

judgments  againi^t  married  women,  \\  315-317. 

judgment  wliere  wife  as  sole  plaintiff  recovers.  %  317. 

JudguM^nt  wliere  husband  and  wife  recover,  §  317. 

foroclosuro  against  wife,  judgment,  \  320. 

costs,  §  ?^1K^. 

execution,  §  323. 

divorci*.  ofTcM't  of.  on  pending.  8  325. 

death  of  Imsbaiid  pending.  §  325. 

by  i?urvivor,  §S  325,  383,  3fl8. 

for  divorce,  sec  Divorce. 

tor  partition  between  divorced  couple,  §  354. 

for  rxeiiiptionH  and  allowances,  in  district  court,  S  374. 

i»i:aiii<t  qualified  survivor,  §§  375,  383. 

by  survivor  in  community,  §  383. 

a^aMist  sunivor,  no  administration,  §  308. 

suiTijj  survivipg  husband,  on  deceased  wife's  debt,  %  398. 

minor  fhildren  fus  parties  to,  by  survivor,  §  399. 

remarriaoi'  of  widow,  §  400. 

See  also  AcTio.xs;  Parties;  Pleadixgs. 
SUPi»()KT. 

huslKUid  nni.*t.  wife,  §§  20,  51. 
statute,  5§  20,  220,  284. 
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SUPPORT— continued. 

wife  may  forfeit  right  of,  §  20. 

wife  not  liable  for,  of  husband,  §§  58.  357. 

of  family,  when  husband  insane,  §S  103,  IGO. 

where  husband  has  abandoned  wife,  §  105. 

of  insane  spouse,  §§  166,  107,  234. 

of  child  b}  parent,  $  167. 

increase  and  fruits  of  wife's  separate  property  liable  for,  of  family,  § 

210. 
separate  property  liable  for,  of  insane  consort,  §  234. 
wife  cannot  sue  husband  for,  §  283. 
alimony .  §  357. 
allowance  for,  of  widow,  etc.,  statute,  §  367, 

iURKPY. 

wife  as,  §§  75,  123. 

rclease<l,  when.  §S  75,  312. 

extension  to  wife's  principal,  §  75. 

on  bonds,  §  76. 

husband  not  liable  as  wife's,  unless,  $  76. 

Yv^ht  to  exhaust  property  of  principal,  §  75. 

URVIVOll. 

rights  ill  the  homestead  not  affected  by  will,  §  159. 
may  not  testify  as  to  transactions  with  deceased,  when,  §  304* 
ri<zhts  as  heir  of  deceased  consort,  §  303. 
rights  in  homestead,  §§  305,  371,  373,  379,  381. 
abandoning  honiestead,  §§  365,  371,  373,  374,  381. 
under  twenty-one  years,  §§  76,  300. 
may  renounce  right  to  administer,   §   300. 
rights  of,  not  defeated  by  act  of  deceast?d,  §  372. 
may  waive  her  rights,  §§  372,  373. 

cannot  sell  interest  of  children  in  the  exemptions  and  allowances,  §  372. 
converting  children's  portion  of  exemptions,  §  372. 
and  other  benehciaries  not  chargeable  with  use  of  exemptions,  §  373. 
owning  home:=«tead,  §  373. 
may  have  forfeited  rights,  §§  374,  381. 
may  establish  rights  in  district  court,  when,  §  374. 
powers  of,  when  qualified,  §§  375-378,  380. 
account  of,  with  community  estate,  §§  375,  378,  387. 
to  pay  debts,  etc.,  §§  375,  377. 
coiiijX'lling  exhibit  by,  §§  375,  383. 
citation  to,  on  debt,  when,  §§  375,  383. 
suing  on  bond  of,  §§  375,  383,  381. 
if  wife,  name  rights  as  huslmnd,  §§  375,  381. 
remarriage  of  widow,  §§  375,  387,  400. 
nature  of  holding,  §§  370,  381. 
may  contract  concerning  estate,  when,  §  370. 
M.  \V.— 30. 
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SEPARATE  PROPERTY  OF  WIFE— continued. 

title  in  name  of  husband,  real  status  may  be  shown,  §  216. 

gifts  from  the  husband,  §  217. 

her  homestead  rights  not  separate  property,  §  217. 

gifts  by  husband  of  future  acquisitions,  S  218. 

interest  on  her  money,  when,  §  218. 

personal  earnings,  when,  §  219. 

acquired  by  devise  or  descent,  §  220. 

"increase  of  lands,"  §  221. 

increase  of  slaves  under  early  laws,  §  222. 

proceeds  of  sale  of,  §  223. 

proi)erty  taken  in  discharge  of  debt  due  wife  is,  §  224. 

rents  and  revenues  from  trust  estate,  §§  225,  237,  238. 

may  be  conveyed  in  trust  for  wife,  §  225. 

proceeds  of  her  land  adjudged  for  her  support  are,  §  220. 

life  insurance  policy  in  her  favor,  §$  160,  227. 

damages  to,  §  220. 

value  of  use  and  hire  of,  when  unlawfully  detained  by  another,  §  230. 

innocent  purchasers  of,  §  233. 

liability  and  charges  against,  §  234. 

resulting  trusts,  ^  239. 

wife  may  sue  husband  concerning,  §  283. 

wife  may  sue  to  recover,  §§  282,  284,  325. 

husband  may  sue  to  recover,  §§  284.  286,  325. 

whether  damages  for  death  of  child  are,  §  288. 

whether  damages  for  alienating  husband's  alFections  are,  $  291. 

wife's  suit**  concerning,  where  husband  insane,  §  292. 

husband  and  wife  jointly  sued  concerning,  when.  §  294. 

if,  to  l)e  charged,  wife  necessary  defendant,  §  294. 

wife's  suit  to  recover,  ple.Mlings,  §  298. 

husband's  suits  to  recover,  pleadings,  §  209. 

husband  cannot  revive  barred  claim  against,  §  312. 

whether  liable  to  levy  luider  general  judgment  against  wife,  §5  315-317, 

323. 
judgment  against  husband  concerning,  binds  wife,  when,  §  321. 
disposition  on  divorce,  §  353. 
descent  of,  303. 

SEPARATE  TRACTS. 

of  land  in  homestead,  §  249, 
business  homestead,  §  253. 

SE  PA  RATION. 

not  dissolution  of  marital  relation,  §  324. 
is  not  abandonment,  §  335. 
when  justifiable,  §  338. 
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SKIVV RATION  DEEDS. 
discusa^'d,  §  91. 

SEgrE8TJL\TION. 
by  wife,  §  70. 

SERVICES. 

of  wife,  §  32. 

SEW. 

See  Ear>'ings. 


See  also  Earnings;  Labob. 


SHEEP. 

twenty  head  exempt,  §  273. 

SILENCE. 

by  wife  as  estoppel,  §§  37,  130,  213. 

SIMULATED  SALE  OF  HOMESTEAD. 

§  2(i2. 

SLANDER. 

wife  may  be  sued  for,  §  154. 

of  wife  by  husband;  wife  sm  a  witness,  §  305. 

• 

SL.AVES. 

marriage  of,  §  5. 

"increase  of,"  as  separate  property,  §§  209,  222. 

SOIL,  ETC., 

taken  from  wife's  land,  §  189. 

SOLE  AND  SEPARATE  USE. 

in  deed  from  husband  to  wife  unnecessary,  §  82. 
in  deed  to  wife.  presumi)tion.  §§  180,  182. 
words  not  equivalent  to,  §  183. 

SOLEMNIZATION. 

of  marriage,  §§  8,  13,  10. 
abroad,  §  27. 

SPANISH  LAW. 
See  Law\ 


SPECIFIC  PERFORMANCE, 
of  wife's  contract,  §  74. 
of  title  bonds,  §§  121,  122,  2G1,  394. 
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SPECULATION. 
See  Profits. 

STALE  DEMAND. 

coverture  as  an  exemption  from  plea  of,  §  311. 

tacking  disabilities,  §  313. 

See  also  Limitations. 
STATION  IS  LIFE. 

as  affecting  wife's  contract  for  necessaries,  §§  54,  73. 

STATUS. 

of  husband  and  wife.  §§  1,.  327. 

of  parties,  by  what  law  governed,  §   34. 

of  wife  at  common  law,  ^  79. 

of  property  not  affected  by  mere  agreements  of  parties,  §§  144,  172,  218, 

278,  372. 
of  property  not  affected  by  subsequent  legislative  act,  $  173. 
of  property  is  determined  by  time  right  accrued,  S§  184,  215,  224. 
of  property  acquired  in  anotlier  state,  $  208. 
of  parties  as  affected  by  divorce,  §  327. 

STATUTE. 

of  ''sixteen"  and  "fourteen"  years,  §  4. 

intermarriages  of  whites  and  blacks,  §  4. 

bigamy,  $  4. 

incestuous  marriage,  §  4. 

validating  certain  Riave  marriages,  §  5. 

age  of  consent,  §  G. 

marriage  license,  §§  7,  10. 

validating  certain  marriages,  §  8. 

who  may  celebrate  rites  of  matrimony,  §  9. 

punishing  for  illegal  celebration,  $  10. 

proof  ot  marriage,  §  12. 

presumption  of  death,  §  13. 

change  of  name,  §§17,  3r)2. 

marriage  of  infant  female,  §  18. 

adopting  common  law,  §  24. 

marriages  celebrated  elsewhere.  §  27. 

wife's  rights  to  support  from  her  lands,  §§  29,  220,  284. 

guardianship  of  insane  husband  or  wife,  S§  31,  103,  166. 

hu=^band's  control  of  wifes  separate  property,  §  30. 

wife's  contracts,  §§  45,  oQ,  60. 

of  oonvoyanees,  dif^uisscd,  §  74. 

wife's  bail.  §§70,  IfiCi. 

wife's  bond  a>i  executrix  or  administratrix,  §§  70,  164. 

when  surviving  hu.^band  or  wife  under  twenty-one  years,  §§  76,  366. 

wife's  contracts  and  deeds  for  certain  corporation  purpose,  §  77. 
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STATl'TE — continued. 

of  conveyances,  1841,  §  95. 
of  conveyances,  1846,  §  90. 

of  conveyances,  1879,  present  statute,  §§  97,  109. 
infant's  contracting  marriage  settlements,  ^  102. 
descent  of  community  property  where  one  of  spouses  insane,  §  104. 
correcting  defective  certificates,  §  110. 
who  authorized  to  certify  acknowledgments,  §  111, 
laborer's  lien,  §  124. 
mechanic's  lien,  §§  124,  263. 
fraudulent  conveyancers,  §  148. 
criniies  of  married  women,  §  IT) 6. 
wills,  §  158. 

declaring  certain  instruments  to  pass  the  title  in  fee  simple,  S  160, 
"children"  in  wills,  §  160. 
manner  of  revoking  will,  §  163. 
birth  of  child  as  revoking  will,  §  163. 
married  woman  as  guardian.  §  164. 
rights  of  parents  to  guardianship  of  child,  §  165, 
receiver  of  insane's  estate,  wlien,  $  166. 
support  of  insane,  §§  166,  167,  2.'U. 
delining  cummuniiy  property,  §§  169,  170. 
damages  recoverable  against  liquor  dealer,  §§  196,  289, 
penalty  against  railroad  companies,  §S  196,  289. 
community  proj)erly  liable  for  community  debts,  S  202. 
defining  wife's  separate  estate,  $  209. 
registration  of  wife's  separate  estate,  §  211. 
defining  and  exempting  homestead,  §  244. 
^designating  homestead,  §  257. 
exempting  proceeds  of  sale  of  hontestead,  §  268. 
marriage  settlements,  §  274. 

unrecorded  marriage  contract  good  between  parties,  etc.,  §  275. 
wife  may  sue  for  recovery  of  separate  property,  §  284. 
wife's  suits  instii/Uted  dum  sola,  §  285. 

husband  may  sue  for  recovery  of  wife's  separate  property,  S  286. 
personal  injuries  resulting  in  death,  action  for,  S  288. 
venue  of  suits  against  marrietl  women,  §  293. 
confidential  communications,  §  303. 
exchuling  evidence  of  transactions  with  deceased,  $  304. 
husband  and  wife  as  witnesses  for  or  against  each  other,  §  305. 
limitations  not  applicable  to  UMtrried  women,  etc.,  §§  308,  309. 
suspending  laws  of  limitation  from  1861  to  1870,  §  308. 
exemption  from  limitations  of  married  woman  in  redeeming  land  sold 

for  city  taxes,  §  310. 
early  Hxen!|»non  from  statute  of  limitations,  §  311. 
against  tacking  disabilities,  §  313. 
exei-ution  against  wife.  §§  315,  323. 
juclgir.ent  in  dcuiauds  agjiinst  wife,  §§  317,  323. 
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STATUTE— continued. 

presumption  as  to  property  upon  dissolution  of  marriage,  §  323. 

early  divorce  laws,  §  327. 

present  divorce  laws,  §  328. 

adultery  as  ground  for  divorce,  §  336. 

recrimination  in  adultery,  §  33ti. 

conA  eyanee  pending  divorce  suits,  §  340. 

wile  may  require  inventory  and  injunction  in  divorce  case,  §  340. 

in  divorce,  court  may  make  orders  respecting  parties  and  property,  I 

340. 
answer  in  divorce  cases,  §  343. 
quantum,  of  proof  required  in  divorce,  §  347. 
paities  to  divorce  suits  may  testify,  §  349. 
children  not  made  illegitimate  by  divorce,  §  352. 
either  party  to  divorce  may  marry  again,  §  352. 
court  may  change  name  of  party  to  divorce,  S  352. 
decree  of  divorce,  §  352. 

decree  of  divorce  may  settle  property  rights  of  parties,  §  353. 
forbidding  devestiture  of  title  to  real  estate  in  divorce,  S  350. 
allowing  alimony,  |  357. 
costs  in  divorce,  §  358. 
cuptody  of  children,  §  359. 
descent  of  property,  §  363. 

death  of  adopted  heir,  descent  of  property,  §  363. 
descent  of  community  property,  §.364. 
coijiinunity  descends  charged  with  debts,  §  364. 
children  born  before  marriage  inherit,  §  364. 
desc-ent  of  homestead,  §  365. 
partition  of  homestead,  §  365. 

homestead  rights  same  whether  separate  or  community  property,  |  365. 
administration,  §§  366,  381. 

survivor  may  renounce  right  to  administration,  §  366. 
revoking  letters  in  favor  of  one  having  preference,  §  366. 
allowance  for  support  of  widow  and  minor  children,  §  367. 
eetting  apart  homestead  and  other  exemptions  and  allowances  in  lieu^ 

§371. 
administration  of  community,  §  375. 
admini!5trator  not  entitled  to  exemptions,  §  381. 
homestead  liable  for  certain  debts,  §§  371,  373,  382. 
remarriage  of  widow,  §§  375,  387,  400. 
partition  of  community  from  separate  estate  of  deceased,  §  391. 

STATUTE  OF  FILVUDS 

parol  evidence  admissible  to  establish  resulting  trusts,  S  241, 

contract  to  marry,  §  2. 

release  by  heir,  §  63. 

partition  of  law,  §  03. 

agreements  concerning  boundaries,  §  65. 
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TATUTE  OF  FRAUDS— ijontinued. 

dedication  of  wife's  land,  §  78. 

wife's  conveyance  of  personal  property,  §  118. 

wife's  parol  agreement  to  sell  liomestead,  §  261. 

See  also  Whiting. 
TEALING. 

wife's  property  by  husband,  §  38. 

TpCKHOLDEK. 
wife  as,  §  77. 

TOCKS. 

certificates,  see  Notes. 

TONE. 

from  wife's  land,  §§  189,  221. 

TOREHOUSE. 

homestead,  when,  §  253. 

UBROGATJON. 

wife's  right  to,  §  75. 

of  one  furnishing  money  to  discharge  lien  on  homestead,  §  206, 

UFFRAGE.' 

women  not  entitled  to,  §  33. 

UlTS. 

by  guardian  of  insane  husband,  §§  31,  292. 

husband  can  make  no  agreement  in,  concerning  wife's  property  or  home- 
stead, §§  37,  280,  322. 
against  husband  to  recover  wife's  counsel  fees,  §  60. 
to  correct  defective  certificate,  §  110. 
whether  permitted  to  impeach  certificate,  §  113. 
of  wife  at  conunon  law,  §§  153,  291.  . 
wife  may  make  compromise,  §§  63,  280,  322. 
by  and  against  married  women  generally,  §§  280,  283. 
wife  may  appear  in  her  individual  capacity  in,  §§  281,  293. 
wife's,  against  husband,  §§  283,  284. 
wife  as  a  plaintiff  generally,  §  284. 
to  recover  wife's  separate  property,  §§  284,  325. 
wife's,  wliere  husband  abandons  her,  §  284. 
wife  improper  party  with  husband  in  his  suits,  §  284. 
instituted  by  wife  dum  sola  not  abated  by  marriage,  §§  285,  296. 
not  abated  by  deiith  of  husband,  when,  §  286. 
parties,  where  husband  and  wife  live  apart,  §  286. 
for  recovery  of  community  property,  §§  287,  321. 
by  wife  concerning  conmi unity  property,  §§  287-298. 
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SUITS— <?ontinued. 

husband  manages  the  community,  S  287. 

parties  to,  in  action  for  damages  for  d^th  of  child,  §  288. 

parties  to,  in  action  against  liquor  dealer,  S  289. 

particH  to,  in  action  against  railway  companies  for  penalty,  S  2S9. 

concerning  the  homestead,  parties,  {§  290,  295,  321. 

husband's,  in  behalf  of  wife,  binds  her,  S§  286,  290,  321. 

by  wife  for  alienation  of  husband^s  afTectioos,  i  291.       ^ 

wife's,  when  husband  insane,  {  292. 

by  guardian  of  insane  husband,  §  292. 

by  husband  where  wife  insane,  §  292. 

husband  where  he  is  a  minor,  §  292. 

wife  as  defendant,  generally,  S  293. 

husband  cannot  defend  wife's,  §S  293,  321. 

citation  to  wife,  service  of,  |  293. 

against  wife,  venue,  §§  293,  296. 

aginst  husband  and  wife  jointly,  when,  $S  294,  296i. 

dismissing  as  to  husband,  S  296. 

against  wife  where  husband  absent,  S  296. 

on  contract  signed  by  wife,  parties,  S  297. 

against  husband,  wife  unnecessary  party,  S  297. 

by  wife,  hor  ])1eadings,  $  298. 

by  husband  for  wife,  his  pleadings,  §  299. 

against  wife,  her  liability  must  be  alleged,  §  300. 

limitations,  see  Limitations. 

concerning  wife's  separate  property,  limitations  discussed,  §  311. 

judgments  against  married  women,  §fi  315-317. 

judgment  where  wife  as  sole  plaintiflf  recovers,  ft  317. 

Judgment  wliere  husband  and  wife  recover,  S  317. 

foreclosure  iigainst  wife,  judgment,  S  320. 

costs,  §  .'>2(). 

execution,  §  .S23. 

divorce.  efTwt  of.  on  pending,  ft  325. 

death  of  husband  pending,  §  32.3. 

by  survivor,  §§  325,  383,  398. 

for  divorce,  sec  Divorce. 

tor  partition  between  divorced  couple,  §  354. 

for  exemption!*  and  allowances,  in  district  court,  ft  374. 

j'iraiu^t  qualified  survivor,  §S  375,  383. 

by  survivor  in  community,  ft  383. 

a/aMist  .^urNivor,  no  administration,  ft  398. 

suin^  .  urviviiig  husband,  on  deceased  wife's  debt.  §  398. 

minor  children  a,s  j)arties  to,  by  survivor,  §  390. 

icnianiatic  of  widow,  §  400. 

Sec  also  Actions;  Parties;  Pleadings. 
SUPL'OKT. 

husband  must.  wife.  §§  29,  51. 

statute.  §§  20,  220,  284. 
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5UPP0RT— continued. 

wife  may  forfeit  right  of,  §  29. 

wife  not  liable  for,  of  husband,  §§  58,  357. 

of  family,  when  husband  insane,  §§  103,  1G6. 

where  husband  has  abandoned  wife,  S  105. 

of  insane  spouse,  §§  166,  167,  234. 

of  child  b)  parent,  §  167. 

increase  and  fruits  of  wife's  separate  property  liable  for,  of  family,  § 

210. 
separate  property  liable  for,  of  insane  consort,  §  234. 
wife  cannot  sue  husband  for,  §  283. 
iiliniony,  §  3.')7. 
allowance  for,  of  widow,  etc.,  statute,  S  367. 

lURKrV. 

wife  as,  U  75,  123. 

released,  when,  §§  75,  312. 

extension  to  wife's  principal,  §  75. 

on  bonds,  §  76. 

husband  not  liable  as  wife's,  unless,  §  76. 

right  to  exhaust  property  of  principal,  §  75. 

URVlVOll. 

rights  ill  the  homestead  not  affected  by  will,  |  159. 
may  not  testify  as  to  transactions  with  deceased,  when,  S  304, 
rights  as  heir  of  deceased  consort,  §  363. 
rights  in  homestead,  §§  365,  371,  373,  379,  381. 
abandoning  honiestead,  §§  365,  371,  373,  374,  381. 
under  twenty-one  years,  §§  76,  306. 
may  renounce  right  to  administer,  §   366. 
rights  of,  not  defeated  by  act  of  deceased,  §  372. 
may  waive  her  rights,  §§  372,  373. 

cannot  sell  interest  of  children  in  the  exemptions  and  allowances,  §  372. 
converting  children's  portion  of  exemptions,  §  372. 
and  other  beneficiaries  not  chargeable  with  use  of  exemptions,  S  373. 
owning  homestead,  §  373. 
may  have  forfeited  rights,  §§  374,  381. 
may  establish  rights  in  district  court,  when,  §  374. 
powers  of,  when  qualified,  §§  375-378,  380. 
account  of,  with  community  estate,  §§  375,  378,  387. 
to  pay  debts,  etc.,  §§  375,  377. 
coiupelling  exhibit  by,  §§  375,  383. 
citation  to,  on  debt,  when,  §§  375,  383. 
suing  on  bond  of,  §§  375,  383,  384. 
if  wife,  f^ame  rights  as  husband,  §§  375,  381. 
remarriage  of  widow,  §§  375,  387,  400. 
nature  of  holding,  §§  376,  381. 
may  contract  concerning  estate,  when,  S  376. 
M.  W.— 36. 
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SURVIVOR— continued. 

sales  by,  §§  378,  381,  384,  387. 

sales  by,  tliron«:h  agent,  §  378. 

mortgage  by,  S§  378,  381. 

riglits  in  exemptions  of  community,  §§  370.  380. 

sales  by.  of  homestead,  §§  381,  384,  392-394. 

siiilB  by,  and  against,  §§  383,  384.  308. 

judgment  against  execution,  §§  383,  384,  387. 

individual  liability  of,  §§  384,  390,  398,  399. 

conversion  by,  §  384. 

may  not  J^eek  bis  own  discbarge,  §  387. 

cbargeablc  with  profits  and  gains,  etc.,  S§  375,  387. 

powers  ce<i6c  upon  recovery  of  sanity  of  insane  spouse,  §  387. 

SURVIVOR  WITHOUT  ADMINISTRATION. 

need  not  apply  for  administration,  when,  S  388. 

nature  of  holding,  §  389. 

takes  community  when,  §  389. 

entitled  to  reasonable  exi)en9e,  §§  389,  397. 

cannot  use  estate  for  private  gain,  S  389. 

cannot  sell  or  encumber  children's  interest,  §S  389,  392,  397, 

entitled  to  estate  rent  free,  §  389. 

cotenants  with  children,  when,  §§  389,  396. 

comparative  rights  of,  and  administrator  of   deceased    spouse,    §S  390, 

3i)l. 
sales  by,  §§  390,  302-394,  397. 

may  liave  a  partition  of  community  from  estate  of  deceased,  §  391. 
can  mortgage  or  sell  his  own  interest,  S  392. 

cannot  dispose  of  children's  portion  even  for  necessaries  for  them,  S  392. 
paying  debts,  §§  378,  392-394,  395,  397,  398,  400. 
conveyances  by,  §§  392,  400. 

purchaser  from,  must  show  authority  for  sale,  S§  393,  395,  400. 
presumption  of  authority,  when,  §§  302,  393. 
carrying  out  contracts  made  during  the  marriage,  §  394.. 
bonds  for  title  executed  during  marriage,  §  394. 
purchases  from,  if  in  good  faith,  §  395. 

equities  between  children,  survivors,  and  purchasers,  §$  395.  397. 
separate  property  of,  §  300. 

may  sell  or  mortgage  his  property,  even  the  homestead,  S  396. 
suits  by  and  against,  §  308. 

suits  by  and  against,  minor  children  as  parties,  §  399. 
of  coiiniH)Ti-^ji\v  marriages,  suits,  §  300. 
individual  liability,  §§  384,  300,  308,  300. 
remarriage  of  widow,  §§  375,  387,  400. 
can  neither  sue  nor  be  sued  as,  after  remarriage,  S  400. 

TAXES. 

wife's  property  liable  for  her,  §  234. 
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TAXES—continued. 

suit  to  foreclose  lien  on  homestead,  parties,  S  295. 
due  on  homestead,  §§  2G7,  373. 

TEACH. 

See  Eakmngs. 

TENANTS  IN  CQAfMON. 

nature  of  holding,  discussed,  §  64. 

husband  and  wife  arc,  when,  §§  204,  324. 

divorced  parties  are,  when,  §§  324,  354. 

in  homestead,  when,  §  355. 

children  and  survivor  are,  when,  {§  3(13,  381,  390, 

one  cotenant  cannot  charge  others,  when,  S  303. 

TESTAMENTARY  LAW. 
See  Wills. 

TESTIFY. 

See  Evidence. 

THEFT. 

of  wife's  property  by  husband,  §  38. 

TIMBER. 

from  wife's  land  may  be  community  or  separate,  §§  189.  221. 

TITLE. 

husband's  deed  to  wife  passes  his,  §  82. 

wife's,  to  her  property  and  homestead  will  pass  only  upon  compliance 

with  statute,  §  131. 
wife's,  to  community,  whether  legal  or  equitable,  S  175. 

TOOLS.  APPARATUS,  AND  BOOKS, 
exenipt,  §  273. 

TORTS. 

of  married  women,  generally,  §  153. 
liability  of  wife's  property  for  her,  §§  59,  234. 
husband's  liability  for  wife's,  §  153. 
husband's  inflicted  on  wife,  §§  155,  283. 

husband  gives  the  community  no  cause  of  action,  but  may  to  wife,  S§ 
155,  196. 

TIL\DE. 

See  Merchant. 
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WIFE— continued. 

domicil  follows  husband,  §  28. 

no  right  to  support  away  from  home,  when,  §  29. 

her  rights  and  capacities  when  abandoned,  SS  31,  50,  105. 

as  a  creditor  of  husband,  §  38. 

her  assent  to  husband's  disposition  of  her  property,  §  39. 

accepting  proceeds  of  illegal  sale  of  her  property,  SS  42,  152. 

bound  by  lawful  act  of  husband  as  her  representative,  S  42. 

cannot  bind  herself  by  contract,  generally,  S§  45,  40. 

as  huf^band's  agent,  §S  49,  50. 

is  judge  of  what  articles  are  "necessaries,"  S  56. 

accepting   and    using  articles  purchased   by   husband,   whether    liable 

therefor,  S  57. 
not  authorized  to  collect  husband's  debts,  S  67. 
her  liability  for  unpaid  purchase  money,  S  70. 
cannot  recover  money  paid  by  her  on  contracts,  S  71. 
as  surety,  §  75. 

her  conveyances  to  husband.  §S  86,  87. 
as  creditor  of  husband,  S§  88,  145,  283. 
can  seldom  be  husband's  debtor,  §  88. 
paying  husband's  draft,  88  88,  239. 
conduct  of,  as  creating  an  estoppel,  88  129-133. 
bound  by  the  judgment  of  a  court,  when,  SS  139,  319. 
a«  a  merchant,  S  140. 
as  a  partner  in  trade,  SS  141,  142,  300. 
her  purchase  with  borrowed  money,  5  143. 
her  liability  for  her  torts,  SS  153,  293. 
her  liability  for  agent's  torts,  S  154. 
her  crimes,  5  150. 

her  interest  in  community  property,  S  171. 
cannot  alien  her  interest  in  community,  S  174. 
extent  of  her  interest  in  community  property,  f  176. 
does  not  forfeit  her  rights  by  abandoning  husband,  S  177. 
personal  earnings  of,  community,  S  180. 
her  insurance  jwlicy,  S  105. 
antenuptial  debts  of,  SS  50,  203 

may  convey  her  property  in  trust  for  her  own  benefit,  88  225,  238. 
may,  willi  consent  of  husband,  exchange  her  property,  sell,  or  invest, 

etc.,  §  231. 
trust  in  favor  of,  lasts  during  life  of  husband,  §  237, 
may  assert  bcr  resulting  trust,  when,  S  239. 
nature  of  her  interest  in  homestead,  SS  245,  259. 
nature  of  her  intere.st  in  business  homestead,  §  253. 
refusing  K)  move  to  huf^band's  domicil,  S  271. 
absence  of,  from  husband  and  home,  homestead,  S  272. 
no  peculiar  or  special  right  in  personal  exemptions,  8  273. 
may  sue  or  be  sued,  §  280. 
may  make  compromise,  5  280. 
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WIFE— continued. 

obtaining  permission  of  court  to  sue,  §  281, 

a  proper  juristic  person,  §§  281,  293,  315. 

suing  husband,  §  283. 

as  a  plaintiff  generally,  §  284. 

cannot  bring  suit  for  community,  generally,  §  287. 

may  sue  for  community,  when,  §  287. 

actions  by,  for  damages  for  dwith  of  child,  §  288. 

actions  by,  for  penalty  against  liquor  dealer,  §  289. 

may  sue  to  recover  homestead,  §  290. 

may  sue  for  alienation  of  husband's  affections,  $  291, 

her  suits  where  husband  insane,  §  292. 

insane,  husband's  suits,  §  292. 

as  a  defendant,  generally,  §  293. 

service  of  citation  on,  §  293. 

may  waive  citation,  §  293. 

may  be  sued  in  county  of  husband*s  residence,  §  293. 

proper  and  necessary  defendant,  when,  §  294. 

could  not  testify  where  husband  a  party  at  common  law,  §  302. 

as  a  witness  where  husband  a  party,  present  rule,  §  303. 

as  witness  for  or  against  husband,  §  305. 

may  be  compelled  to  testify  against  husband,  when,  §  305. 

validity  of  general  judgment  against,  §§  315-317. 

foreclosure  against,  judgment,  §  320. 

bound  by  judgment  against  husband,  when,  $  321. 

See  also  Husband  and  Wut:;  Married  Women. 

WIFE'S  CONTRACTS, 
at  common  law,  §  21. 
of  agency,  §  32. 

concx^rning  her  separate  property,  §§  37,  60. 
at  common  law,  §  43. 
with  us  prior  to  1840,  §  44. 
with  her  husband,  discussed,  §§  49,  283. 
binding  on  husbantl,  when,  §§  50,  52-55. 
antenuptial,  §  50. 
after  divorce,  §  50. 
for  work  upon  homestead,  §  50. 
leasing  dwelling,  §§  50,  54. 
for  necessaries,  §§   51,  54. 
purchasing  dwelling,  §  54. 
binding  on  herself,  when,  §  56. 
to  bind  her  must  be  made  personally,  §  57. 
to  purchase  property  is  not  one  made  for  "benefit  of*'  such    property, 

§    00. 
for  "benefit  of"  her  separate  property,  whether  husband  liable,  §  61. 
for  attorney's  services,  §§  66,  280. 
for  partition  of  her  lands,  §  04. 


to  roll  homea'i^d.  it   12:!.  261. 

tor  iD!?rovcraeni^,  lien*,  i  124. 

to  {iut>^hi«e  •»  credit.  S  142. 

to  niake  miimal  nillj,  I  Itil. 

for  imprormwiitf  on  homrttpxl.  f  2M. 

of  i:cnipr(>ini^-  of  law  fuit».  i  2Si>. 

nm  pri>nii^  lo  iiop  limiiatioD}.  1  313. 

to  pj.v  barred  debt,  f  312. 

WIFTS  POWERS. 

may  tracsfer  her  note  with  bu^IaDd's  cotumt,  | 

n'.iy  re!«a»«  caast  at  action.  |l  63.  lSt>. 

irnr  ir.aW  coElran  of  [lartiuoD.  |  64. 

r.'.jy  acrtir  i^ncvrr.iiix  hfr  boundary  lines.  S  65. 

Ear  fA-.;Ioy  wim^I.  (I  tW.  293. 

«cno;  .>'"«t  h::>hand>  >l«b($.  1  67. 

rjcnot  iii>i'>rs£  :ii>  d<>;«»  or  ttl]  hit  ptod^.  f  67. 

tray  wr.:raci  f t  tbo  purchase  of  land,  {  69. 


."T*:y.  i  73. 
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WILLS. 

of  slaves,  §  5. 

election  by  wife,  estoppel,  §  137. 

wife's,  at  eomiiion  law,  §  157. 

statutes,  §  158. 

the  doctrine  of  forced  heirsiiip,  §  159. 

property  that  wife  may  will,  §  159. 

construction  of,  §§  100,  103. 

husband's  will  of  community  property,  S  160. 

joint  wills,  §  101. 

election  by  widow,  §  102. 

how  revoked,  S  103. 

WITNESS. 

slaves  as.  §  5. 

must  be  two  of  every  matrimonial  agreement,  §  274. 

wife  not  competent,  when,  §  287. 

luislnnd  and  wife  at  common  law,  §  302. 

rule  excluding  party,  superseded,  §§  302,  303. 

extent  of  old  rule  forbidding  parties  to  testify,  §  302. 

confidential  communications,  §  303. 

wife  may  not  be  asked  touching  questions  tending  to  degrade  her,  §  303. 

wife  as,  in  criminal  easM's,  §  305. 

])artios  to  divorce,  §  349. 

particcpa  criminia  in  divorce,  §  361. 

wife  as  against  husband  generally,  S  .305. 

cross-examination  of  wife,  §  305. 

wife  as,  against  husband's  accomplice,  §  305. 

rule  excluding  testimony  of   husband   or   wife   applies  only   to   lawful 

niarriaj»es,  §  305. 
second  wife  may  testify  against  husband  on  charge  of  bigamy,  S  306. 
husband  or  wile  in  criminal  eases  after  divoroe,  §§  305,  324. 

WOOL. 

from  wife's  sheej),  community,  §  185. 

WORK  OXEN. 

two  yoke,  exempt,  §  273. 

WRITING. 

contract  to  marry  need  not  be  in,  §  2. 

release  as  heir  of  estate,  §  03. 

partition  of  land,  §  03. 

agreements  concerning  boundary  lines,  §  65. 

dedication  of  wife's  lands,  §  78. 

wife's  conveyances  of  personal  property,  €  113. 

mechanics'  liens  on  homestead,  S  263. 

See  alao  Statute  of  Fba.uds. 
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